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CASES  AT  NISI  PRIUS, 

1841.        ^^^  b®^^  A  tenant  of  Mr.  Stnrt^  the  lessor  of  the  plaintiff^ 
and  evidence  was  adduced  in  support  of  that  case. 

For  the  defendant  it  was  opened^  that  Mathews  never 
held  this  piece  of  garden  ground  of  Mr.  Sturt,  but  that 
of  Mr.  Sturt  he  only  held  an  adjoining  piece  of  garden 
ground,  called  Bartletfs  Oarden,  (not  fenced  ofif  fix>m  the 
ground  in  question) ;  and  that  the  ground  called  Bartlett's 
Gharden  had  been  given  up  to  Mr.  Sturt  by  the  defendant; 
and  the  defendant's  counsel  relied  upon  the  will  of  the 
defendant's  father,  dated  in  1791,  (which  was  put  in),  as 
devising  the  land  in  question  to  the  defendant,  and  nearly 
800  acres  of  other  land  in  the  neighbourhood.  It  appeared 
that  the  defendant's  father  had  died  in  Shoreditch  work- 
house. 

Piatt,  for  the  plaintiff,  proposed  to  give  evidence  in 
reply,  to  shew  that  for  a  series  of  years,  commencing 
with  the  year  1812,  Mr.  Sturt  received  rent  for  the 
ground  in  question,  as  part  of  his  Hoxton  estate. 

Erie. — I  submit  that  this  cannot  be  done.  Evidence  in 
reply  is  only  receivable  either  to  contradict  some  witness 
that  I  have  called,  or  to  deny  our  title  as  we  have  set 
it  up. 

Lord  Denman,  C.  J. — I  think  that  the  evidence  is  receiv- 
able. The  lessor  of  the  plaintiff  made  out  a  complete  prima 
facie  case,  by  shewing  that  you  came  into  possession  under 
his  tenant  Mathews.  You  set  up  a  new  case,  with  a  view 
of  shewing  that  Mathews  did  not  hold  this  piece  of  ground  of 
the  lessor  of  the  plaintiff,  and  that  it  was  included  in  the 
devise  contained  in  the  will  of  the  defendant's  father.  The 
other  side  propose  to  answer  this  by  shewing,  that  it  did 
not  belong  to  the  defendant's  father,  because  it  formed  a 
part  of  Mr.  Sturt's  property.  I  think  that  I  must  receive 
the  evidence  {a). 

(a)  See  the  case  of  Doe  d.  Goslee  v.  Goslee,  9  C.  &  P.  46. 


TRINITY  TERM,  4  VICT.— Q.  B. 

On  the  part  of  the  lessor  of  the  plaintifif  Mr.  Clarkson  ig4i 
was  called.  He  said,  *'  My  father,  Mr.  Bomayne  Clarkson, 
who  is  dead,  was  the  receiver  of  rents  for  Mr.  Sturt^s 
Hoxton  estate  for  several  years,  from  the  year  1 812 ;  I 
have  been  present  when  he  has  received  some  of  the  rents; 
this  is  an  account  of  the  rents  received  from  the  tenants  of 
the  Hoxton  estate  for  1812 ;  it  is  in  the  hand-writing  of  a 
deceased  clerk  of  my  father's,  named  Dixon;  there  is  an 
mdorsement  upon  it  in  my  father's  hand- writing,  it  is  the 
words  '  Hoxton  rents;'  the  account  is  not  signed  by  any 
one ;  the  whole  account  is  on  one  piece  of  paper." 

Erie  for  the  defendant. — I  submit  that  this  account  is 
not  receivable  in  evidence.    It  has  no  signature. 

Pkdt, — ^There  is  an  indorsement  on  it  in  the  hand-writ- 
ing of  Mr.  Bomajme  Clarkson,  and  he  is  the  person  who, 
by  the  account,  is  charged  with  the  receipt  of  the  money. 

Erie. — There  is  nothing  in  this  account  which  would 
have  charged  Mr.  Bomajme  Clarkson  in  an  action. 

Lord  Denman,  C.  J.,  (to  the  witness). — Mr.  Clarkson,. 
are  you  enabled  to  say,  that  accounts  in  this  form  were 
rendered  annually  by  your  father  during  the  time  he  con- 
tinued receiver? 

Mr.  Clarkson. — I  am,  my  lord. 

Lord  Denman,  C.  J. — ^I  think  that  I  must  receive  this 
account  in  evidence.  Upon  the  evidence  that  has  been 
given  to  day  by  Mr.  Clarkson;  his  father  could  have  been 
charged  in  an  action  founded  on  this  account. 

The  evidence  was  received. 

Mr.  Clarkson. — "  This  is  another  account  for  the  year 
1814 ;  it  is  in  my  own  hand- writing;  there  is  not  any  of 
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1841.  ^7  father's  handwriting  upon  it;  I  made  out  this  account 
by  the  authority  of  my  father,  acting  as  the  receiver  of 
rents  for  Mr.  Sturt^  and  this  account  was,  in  the  usual 
course  of  business,  rendered  to  Mr.  Sturt.  The  account 
is  not  signed.'' 

Lord  Denman,  C.  J. — This  is  an  unsigned  account, 
written  by  the  clerk  of  the  receiver  of  rents,  and  rendered 
to  the  employer.     I  think  it  is  receivable  in  evidence. 

The  evidence  was  received  (a). 

Lord  Denman,  C.  J. — You  must  apply  this  evidence  to 
the  land  now  in  question. 

Plait. — ^I  shall  show  that  the  rent  stated  in  these  ac- 
counts to  have  been  received  from  Mr.  Scott,  was  paid  for 
the  ground  now  in  dispute. 

That  evidence  was  given,  and  it  was  proved  that  the 
lessor  of  the  plaintiff  and  his  father  had  received  rent  for 
the  ground  in  question  ever  since  the  year  1794. 

Verdict  for  the  plaintiff. 

Piatt,  B,  Andrews,  and  Barstow,  for  the  plaintiff. 

Erie,  Godson,  C.  Clark,  and  Horrie,  for  the  defendant. 

lAUonuea— Holme,  Frampion  Sf  Young,  and  SmUh  Sf  AUisions:] 


Jn  the  ensuing  term,  Erie  applied  for  a  new  trial,  but 
the  Court  refused  a  rule. 

(a)    See  the   cases  of   Brune,      and  Doe  d.  Lichfield  (Earl)  y.Sta- 
Eeq.  V.  Tkomp8on,  post,  p.  34 ;  Doe      cey,  6  C.  &  P.  139. 
d.  Bodenham  v.  Colcombe,  post; 


TRINITY  TERM,  4  VICT.— Q.  B. 
Sittings  in  London  after  TVinity  Term,  1841. 

BEFORE   LORD  DENMAN^   C.  J. 

Carbuthbbs  V.  Graham  and  Others. 

TJufy7. 
ROVER  for  plate,  books,  china,  linen,  and  carriages,  in  an  action 

Pleas — first,  not  gnilty ;  and  second,  that  the  plaintiff  was  banknipt^  ^ 

not  possessed.  •«*^"»*  **"  "" 

*^         ^*^'  Mgneea,  to  try 

It  was  opened  by  Piatt,  for  the  plaintiff,  that  this  action  ^^  validity  of 
was  brought  to  tiy  the  validity  of  a  fiat  in  bankraptcy,  petitioning  cre- 
which  had  been  sued  out  against  the  plaintiff,  under  which  competeiu  wit- 
the  defendant,  Graham,  was  the  official  assignee,  and  the  fen"/^[^\ovc 
other  defendants  the  creditors'  assignees.  the  petitioning 

creditor's  debt; 

Notice  had  been  given  of  disputing  the  validity  of  the  and  the  fact  of 
fiat,  and  also  the  petitioning  creditor's  debt,  trading,  and  Jlgncd'hif  d^bt 
act  of  bankruptcy.  diffJ^^e  ""* 

On  the  part  of  the  defendant,  Mr.  Edward  Pontifex,  one  To  let  in  the 
of  the  petitioning  creditors,  was  called  to  prove  the  peti-  a  witness  taken 
tioning  creditor's  debt.     He  stated  that  he  had  assigned  fet^w  e^^ Ji"^ 

his  debt.  under  the  stat. 

I  Will.  4,  c22, 
•  on  the  ground 

Piatt,  for  the  plaintiff.— I  submit  that  the  petitioning  {J^b^a'Tevr 
creditor  is  not  a  competent  witness.     He  has  a  direct  in-  ^f^^^  must  be 

'■^  given  to  satisfy 

terest  in  supporting  the  fiat;  and  it  has  even  been  doubted  the  judge  that 
whether  the  petitioning  creditor  is  a  competent  witness  to  actually  out  of 
prove  the  petitioning  creditor's  debt,  even  in  a  criminal  of^thc^^Colirt  a° 
prosecution  (a).  The  effect  of  his  evidence  would  be  (as  far  '**®.*^"®  ^Z^*"® 

,  /     ,  ,  ^  trial;  and  it  vriil 

as  the  petitioning  creditor's  debt  is  concerned),  to  prevent  not  be  sufficient 

the  plaintiff  from  upsetting  the  fiat.     In  the  case  of  Green  the^evening  be- 

V.  Jones  (4),  it  was  held  by  Lord  Ellenborough,  that,  in  an  |S7^|i*Jli*i„ 

action  by  the  assignees  of  a  bankrupt,  the  petitioning  with  his  luggage 

on  board  a 
ship  bound 

for  Montreal,  the  ship  being  then  three  quarters  of  a  mile  below  Gravesend,  waiting  for  her 

captain  to  come  on  board. 

(a)  See  the  case  oi  Rex  v.  WaUer9,  5  C.  &  P.  138.         (6)  2  Camp.  411. 
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1841.        creditor  was  not  a  competent  witness  to  support  a  oommis- 
^^^^^^'""^      sion  of  bankruptcy^  although  he  might  be  called  on  the 
V  other  side  to  prove  it  invalid ;  and  his  Lordship  observes^ 

that  the  petitioning  creditor  '^  enters  into  a  bond  to  the 
Lord  Chancellor,  conditioned  to  establish  the  several  facts 
upon  which  the  validity  of  the  commission  depends,  and  to 
cause  it  to  be  effectually  executed.  He  has,  therefore,  a 
clear  and  direct  interest  in  the  question  at  issue.''  That 
decision  related  to  a  commission  of  bankrupt,  but  under 
the  stat.  6  Geo.  4,  c.  16,  s.  13,  the  petitioning  creditor,  before 
a  fiat  in  bankruptcy  is  issued,  must  now  "  give  bond  to  the 
Lord  Chancellor  in  the  penalty  of  £200,  to  be  conditioned 
for  proving  his  or  their  debt  or  debts,  as  well  before  the  com- 
missioners as  upon  any  trial  of  law,  in  case  the  due  isming 
forth  of  the  commission  be  contested,  and  also  for  proving 
the  pariy  to  have  committed  an  act  of  bankruptcy  at  the 
time  of  taking  out  such  commission,  and  to  proceed  on 
such  commission.''  And  by  the  16th  section  of  the  Bank- 
ruptcy Court  Act,  1  &  2  WiU.  4,  c.  B6,  all  "  laws,  statutes, 
rules,  and  orders "  then  in  force  relating  to  bankruptcy, 
are  to  extend  to  fiats  in  bankruptcy,  so  far  as  they  are 
applicable  thereto. 

Kelly,  Montagu  Chambers,  and  Butt,  for  the  defendants. 
— By  the  13th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16, 
the  bond  of  the  petitioning  creditor  is  not  to  be  assigned 
to  the  party  who  is  sought  to  be  made  bankrupt,  merely 
because  the  petitioning  creditor  cannot  support  the  fiat. 
The  words  of  the  section  are,  ''  but  if  such  debt  or  debts 
shall  not  be  really  due,  or  if,  after  such  commission  taken 
out,  it  be  not  proved  that  the  party  had  committed  an  act 
of  bankruptcy  at  the  time  of  the  issuing  of  the  commis- 
sion, and  it  shall  also  appear  that  such  commission  was  taken 
out  fraudulently  or  maliciously,  the  Lord  Chancellor  shall 
and  may,  upon  petition  of  the  party  or  parties  against 
whom  the  commission  was  so  taken  out,  examine  into  the 
same,  and  order  satisfaction  to  be  made  to  him  or  them  for 
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the  damages  by  him  or  them  sustained ;  and  for  the  better  \m\. 
recovery  thereof,  may  assign  such  bond  or  bonds  to  the 
party  or  parties  so  petitioning,  who  may  sue  for  the  same 
in  his  or  their  name  or  names,''  In  the  case  of  Wright  v. 
iMinsan  and  Another  {a),  which  was  an  action  against  the 
Sheriff  of  Middlesex  for  a  fSEdse  return  of  nulla  bona  to  a 
writ  of  fieri  facias,  the  defendants  wished  to  set  up  the 
bankruptcy  of  the  person  against  whom  the  writ  of  fieri 
facias  had  been  sued  out ;  and,  to  prove  the  petitioning  cre- 
ditor's debt,  they  called  the  petitioning  creditor.  His  evi- 
dence was  objected  to,  but  was  received  by  Lord  Abinger, 
subject  to  a  motion  in  the  Court  of  Exchequer ;  and  that 
Court  afterwards  intimated  an  opinion  that  the  evidence 
was  properly  received. 

Piatt. — ^This  case  is  very  different  from  that  of  Wright  v. 
Lainson.  The  sheriff  in  that  case  was  not  indemnified  by 
the  assignees, .  and  the  counsel  for  the  sheriff,  in  arguing 
the  case  of  Wright  v.  Lainson,  say  that  the  "  trial  at  law," 
mentioned  in  the  13th  section  of  the  Bankrupt  Act, 
6  Geo.  4,  c.  16,  "  cannot  mean  a  trial  at  law  between  par- 
ties over  whom  the  assignees  have  no  control  whatever. 
It  must  mean  a  trial  where  the  assignees  are  parties,  or 
where  the  Court  directs  an  issue  to  tiy  the  bankruptcy, 
where,  if  the  bankruptcy  were  not  proved,  it  might  be 
made  a  ground  for  a  petition  for  a  supersedeas."  The  case 
of  Wright  v.  Lainson  went  off  upon  another  ground,  and 
on  this  point  Lord  Abinger  merely  says,  that,  "  as  at  pre- 
sent advised,"  the  Court  were  with  the  defendant's  counsel. 

Lord  Denman,  C.  J. — I  think  that  in  this  case  the  pe- 
titioning creditor  is  not  a  competent  witness. 

Mr.  Edward  Pontifex  was  not  examined,  and  other  evi- 
dence was  given  of  the  petitioning  creditor's  debt. 

(a)  2  M.  &  W.   39. 


Graham. 
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1841.  ^^  ^^^  P^  of  the  plaintiff,  it  was  proposed  to  put  in 

' — >^^^      the  examination  of  Mr.  Frederick  Fraser  Carruthers,  taken 

Carruthers 

0.  before  Sir  Fortunatus  Dwarris,  one  of  the  Masters  of  the 

Court,  pursuant  to  a  rule  of  Court  of  the  5th  of  June^ 
1841  (a). 

To  let  in  this  evidence,  Mr.  Edward  Paterson  was  called; 
he  said,  ^'  I  saw  Mr.  F.  F.  Carruthers  on  board  the  ship 
Diomede,  which  was  bound  for  Montreal.  I  left  him  on 
board  that  ship  at  three  o'clock  yesterday  afternoon;  he 
had  his  luggage  on  board.  I  saw  the  ship  as  late  as  seven 
yesterday  evening,  at  between  half  and  three-quarters  of  a 
mile  below  Gravesend.  The  vessel  was  waiting  for  the 
captain.'^ 

Lord  Denman,  C.  J. — ^I  think  that  this  is  not  sufficient. 
Evidence  should  be  given  to  satisfy  me  that  this  witness  is 
not  within  the  jurisdiction  of  this  Court  at  the  time  of  the 
present  trial  (i). 

The  evidence  was  rejected. 

Verdict  for  the  defendants. 

Piatt  and  Hoffffins,  for  the  plaintiff. 

Ketty,  Montagu  Chambers,  and  Butt,  for  the  defendants. 

[  Attornies—  fF.  Paterson,  and  Bartlett  ^  Beddome,'] 


In  the  ensuing  term,  Piatt  applied  for  a  new  trial,  but 
the  Court  refused  a  rule. 

(a)  For  the  discussion  on  that  consent  of  the  party  against  whom 
rule,  see  10  Law  Joum.  N.  S.,  Q.  B.  the  same  may  he  offered,  unless  it 
364.  shall  appear  to  the  satisfaction  of 

(b)  By  the  stat.  1  Will.  4,  c.  22,  the  judge  that  the  examinant  or 
s.  10,  it  is  enacted,  '*That  no  exa-  deponent  is  beyond  the  jurisdiction 
mination  or  deposition  to  be  taken  of  the  Court,  or  dead,  or  unable  from 
by  virtue  of  this  act  shall  be  read  permanent  sickness  or  other  per- 
in  evidence  at  any  trial  without  the  manent   infirmity   to    attend  the 
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trial;  in  an  or  any  of  .which  cases  he  received  and  read  in  evidence,  1841. 

the  examinations  and  depositions  saving  all  just  exceptions."    See       ^     ^     ^ 

certified  under   the  hand  of  the  the  cases  of  Kay,  Bart.  y.  Brooi-    Carruthiks 

commissioners,   master,  prothono-  man,  3  C.  &  P.  555 ;  Wyalt  v.  Bate-        Gra*ham 

taiy,  or  other  person  taking  the  man,  7  C.  &  P.  586  ;  and  Doe  d. 

same,  shaU  and  may,  without  proof  Beard  v.  Powell,  7  C.  &  P.  617. 
of  the  signature  to  such  certificate. 


DowELL  V.  Beninopield. 

Malicious  prosecution.— The  first  count  of  the  whcrcaiand. 

dedaration^  which  was  in  the  usual  form^  charged  the  de-  exittenee^a  ^ 
fendant  with  having  maliciously  prosecuted  the  plaintiff  on  J|JJ^"*?'j^. 
a  charge  of  felony,  under  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  45,  tenant,  under 
in  stealing  fixtures  let  to  him.     The  second  count  alleged  c.  71,  s.  38, 
that  the  plaintiff  occupied  certain  premises  as  tenant  to  the  court^ct)!with 
defendant,  and  carried  on  therein  the  business  of  a  smith  having  three 

monthi  before 

and  machinist;  that  more  than  a  month  before  the  making  wiifuUy  damaged 
of  the  charge  the  plaintiff  had  removed  certain  sheds  by  the  Heid^^h^tthe 
leave  and  license  of  the  defendant;  and  that,  whibt  the  ZfuSldMoi 
pUmtiff  occupied  the  premises  as  tenant^  and  mare  than  a  and  that  the 
m(mth  after  the  sheds  were  removed^  the  defendant  malici-  have  been  made 
ously,  and  without  reasonable  or  probable  cause,  charged  month/"* 
the  plaintiff  with  having  wilfully  damaged  the  premises  by      '**  an  action 
palling  down  the  sheds,  and  upon  such  charge  caused  and  against  his  land- 
procured  P.  Bingham,  Esq.,  a  magistrate,  wrongfuUy  and  '^^iJll^f 
illegally  to  adjudge  the  plaintiff  to  pay  a  sum  of  money,  ^*e  •tatl'ylk's 
which  he  having  refused  to  pay,  the  defendant  caused  and  Geck  4,  c  29, 

^  '^  ''  a.  45,  for  tteal- 

procured  the  magistrate  wrongfully  and  illegally  to  commit  ing  fixtures  let 
the  plaintiff  to  the  House  of  Correction,  where  he  remained  necessary  to 
until  he  was  afterwards  discharged  by  the  Queen's  war-  ^^lo*  JJ^^er  **^ 
rant  (a).     The  defendant  pleaded  not  guilty,  and  other  the  75th  section 

^  '  .       '^  o        .r/  ofthcsut.  7& 

pleas  on  which  no  question  arose.  s  Geo.  4,  c.  29, 

(the  Larceny  Consolidation  Act). 
QKffre,  Whether  an  action  for  a  malicious  prosecution  can  be  maintained  where  the  party 
charged  has  been  illegally  convicted  by  a  magisArate  who  had  no  Jurisdiction  to  entertain  the 
charge  ? 

(a)  As  the  forai  of  the  second      joined  it 
count  of  the  declaration  may  be  Second  Count,— IhaX  the  plain- 

useful  in  practice  we  have  sub-      tiff,  before  and  at  the  time  of  the 
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It  appeared  that  the  defendant  had  let  to  the  plain- 
tiff certain  premises^  situate  in  Booth-street ;  and  that,  the 


committiiig  of  the  grievance  here- 
inafter next  mentioned,  occupied  a 
certain  house  and  premises  situate 
and  being  in  Booth-street,  in  the 
parish    of    Christchurch,    in    the 
county  of   Middlesex,  as   tenant 
thereof,  and  then  exercised   and 
carried  on  therein  the  trade  and 
business  of  a  smith  and  machinist ; 
and  the  plaintiff  whilst  he  so  occu- 
pied the  said  house  and  premises  as 
aforesaid,  and  more  than  one  calen- 
dar month  next  before  the  making 
of  the  charge  hereinafter  mentioned, 
had,  by  and  with  the  leave  and 
license  of  the  defendant  to  him  the 
plaintiff  for  that  purpose  granted, 
pulled  down    and    removed    two 
sheds,  the  same  being  incommo- 
dious and  inconvenient  in  the  ex- 
ercise of  the  plaintiff's  said  trade 
and  business;  yet  the  defendant 
well  knowing  the  premises,  but  fur- 
ther contriving  and  maliciously  in- 
tending to  injure  theplaintiff  in  his 
said  good  name,  fame  and  credit, 
and  to  bring  him  into  public  scan- 
dal, infamy  and  disgrace,  and  to 
cause  the  plaintiff  to  undergo  the 
pains  and  penalties  by  the  laws  of 
this  country  made  and  provided 
against  tenants  who  should  wilfully 
or   maliciously  damage  the  pre- 
mises which  they  might  occupy, 
and  to  impoverish,  oppress,   and 
wholly  ruin  him  the  plaintiff;  and 
heretofore,  and  whilst  the  plain- 
tiff occupied  the  said  premises  as 
tenant  thereof,  and  more  than  one 
calendar  month  next  after  the  said 
sheds  were  so  pulled  down  and  re- 
moved as  aforesaid,  to  wit,  on  the 
said  6th  day  of  November,  in  the 
year  of  our  Lord  1840,  aforesaid. 


under  colour  and  pretence  of  a  just 
and  lawful  complaint,  wrongfully, 
falsely,  maliciously  and   unjustly, 
and  without  any  reasonable  or  pro- 
bable cause  whatsoever,  and  after 
such  leave  and  license  had  been  so 
granted  by  the  defendant  to  him 
the  plaintiff,  as  aforesaid,   caused 
and  procured  the  plaintiff  to  be 
arrested  by  his  body,  and  held  and 
detained  in  custody  before  the  said 
Per^rine  Bingham,  Esq.,  so  being 
such  police  magistrate,  and  so  then 
sitting  as  aforesaid;  and  then  before 
the  said  Peregrine  Bingham,  Esq., 
under  the  said  colour  and  pretence, 
and  after  such  leave  and  license 
had  been  so  granted  as  aforesaid, 
and  well   knowing  that  the   said 
sheds  had  been  removed  more  than 
one  calendar  month  next  before, 
then  falsely  and  maliciously,  and 
without  any  reasonable  or  probable 
cause    whatsoever,    charged     the 
plaintiff,  for  that  he  the  plaintiff, 
being,  on  the  4th  day  of  August, 
in  the  year  aforesaid,  and  then  still 
the  occupier  of  the  said  house  and 
premises  as  tenant  thereof,  did,  on 
the  4th  day  of  August  in  the  year 
aforesaid,  wilfully  damage  the  said 
premises  by  then  and  there  break- 
ing and  pulling  down  the  said  two 
sheds ;  and  upon  such  chaige  the 
defendant  wrongfully,  falsely  and 
maUciously,  and  without  any  rea- 
sonable cause  whatsoever,  and  after 
such  leave  and  license  had  been  so 
granted  as  aforesaid,  caused  and 
procured  the  said  Peregrine  Bing- 
ham, Esq.,   so  being  such   police 
magistrate  as  aforesaid,  wrongftilly 
and  illegally  to  adjudge  the  plain- 
tiff to  forfeit  and  pay  a  large  sum 
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rent  being  in  arrear,  the  defendant,  on  the  14ih  of  Octo- 
ber, 1840,  came  upon  the  premises  with  a  broker,  for  the 


of  moDey,  to  wit,  the  sum  of  £15. 
And  the  plaintiff  further  saith,  that 
he  the  plaintiff  having  refused  to 
pay  the  said  sum  of  £15,  the  de- 
fendant, then,  to  wit,  on  the  day 
and  year  last  aforesaid,  wrongfully, 
falsely,  and  maliciously,  and  with- 
out any  reasonable  or  probable 
cause  whatsoever,  and  after  such 
leave  and  license  had  been  so 
granted  as  aforesaid,  caused  and 
procured  Peregrine  Bingham,  Esq., 
so  being  such  magistrate  as  afore- 
said, wrongfully  and  illegally  to 
order  and  adjudge  the  plaintiff  to 
be  committed  to  the  House  of  Cor- 
rection in  Clerken  well,  in  the  county 
of  Middlesex,  there  to  remain  for 
the  space  of  three  calendar  months, 
unless  the  said  sum  should  be  sooner 
paid.  And  theplaintifffurther  saith, 
that  such  proceedings  were  there- 
upon had,  that  afterwards,  to  wit, 
on  the  said  6th  day  of  November, 
in  the  year  of  our  Lord  1840,  afore- 
said, by  a  certain  warrant  under  the 
hand  and  seal  of  the  said  Peregrine 
Bingham,£sq.,  he  the  plaintiff  was, 
in  pursuance  of  such  last  mention- 
ed wrongful  and  illegal  order  and 
adjudication,  committed  to  the  cus- 
tody of  the  Governor  of  the  said 
House  of  Correction,  and  remained 
and  continued  in  his  custody  there 
from  thence  continually,  until  after- 
wards, to  wit,  on  the  18th  of  De- 
cember in  the  year  aforesaid,  when, 
by  a  certain  other  warrant  under 
the  hand  and  seal  of  our  Lady  the 
Queen,  directed  to  the  said  Gover- 
nor of  the  said  House  of  Correction, 
and  bearing  date  the  day  and  year 
last  aforesaid,  whereby,  after  re- 
citing (amongst  other  things)  that 


the  plaintiff  stood  committed  to  the 
said  House  of  Correction  for  the 
said  county  for  three  months,  in 
default  of  paying  the  said  fine  of 
£15,  our  said  Lady  the  Queen 
thereby  willed,  and  her  pleasure 
was,  that  the  said  Governor  should 
cause  the  plaintiff  to  be  forthwith 
dischatged  out  of  custody,  and  he 
the  plaintiff  was  then,  to  wit,  on  the 
24th  of  December  in  the  year  last 
aforesaid,  accordingly  discharged 
out  of  the  custody  of  the  said  Go- 
vernor; and  the  said  last-mentioned 
complaint  and  prosecution  then  be- 
came and  was  and  is  wholly  ended 
and  determined.  By  means  of 
which  said  several  premises  the 
plaintiff  hath  been  and  is  greatly  in- 
jured in  his  credit  and  reputation, 
and  brought  into  public  scandal, 
infamy,  and  disgrace  with  and 
amongst  all  his  neighbours,  and 
other  good  and  worthy  subjects  of 
this  realm,  inasmuch  as  divers  of 
those  neighbours  and  subjects  to 
whom  his  innocence  in  the  pre- 
mises was  unknown,  have,  on  oc- 
casion of  the  premises,  suspected 
and  believed,  and  still  do  suspect 
and  believe,  that  the  plamtiff  hath 
been  and  is  guilty  of  the  offence  and 
offences  hereinbefore  mentioned; 
and  also  he  the  plaintiff  hath,  by 
means  of  the  premises,  suffered  great 
anxiety  and  pain  of  body  and  mind, 
and  hath  been  forced  and  obliged 
to  pay,  lay  out,  and  expend,  and 
hath  laid  out  and  expended  divers 
laxge  sums  of  money,  and  hath  in- 
curred great  costs  and  expenses, 
and  become  liable  to  divers  other 
large  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money, 
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1841.         purpose  of  levying  a  distress;  and  that  the  defendant  and 
the  broker  pulled  down  a  ponching-engine  used  by  the 
V.  plaintiff  in  his  trade^   and  seized  and  removed  fixtures, 

and  committed  other  irregularities.  The  plaintiff  told  the 
defendant  that  he  should  bring  an  action  against  him, 
upon  which  the  defendant  replied,  that  if  the  plaintiff 
entered  an  action  against  him  he  would  charge  him  with 
felony.  It  further  appeared,  that,  between  two  and  three 
o'clock  in  the  afternoon  of  the  5th  of  November  following, 
the  defendant  was  served  with  a  declaration  in  an  action 
of  trespass  at  the  suit  of  the  plaintiff,  and  on  the  evening 
of  the  same  day  the  defendant  gave  the  plaintiff  into  the 
custody  of  a  policeman  upon  a  charge  of  feloniously  steal- 
ing a  quantity  of  building  materials ;  and  that  the  plaintiff 
was  taken  to  a  police  station-house,  where  he  remained  all 
night,  and  on  the  following  morning  he  was  brought  before 
P.  Bingham,  Esq.,  at  Worship-street  Police  Court,  where 
the  defendant  attended  and  renewed  his  charge  against  the 
plaintiff  of  stealing  the  building  materials.  It  further 
appeared,  that  the  materials  alluded  to  were  those  which 
formed  some  sheds  removed  by  the  plaintiff  about  three 
months  before,  and  which,  as  he  contended,  were  taken 
down  with  the  permission  of  the  defendant.  The  magistrate, 
after  hearing  the  evidence  and  referring  to  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  45,  (the  Larceny  Consolidation  Act),  was  of 
opinion  that  the  charge  of  felony,  in  removing  fixtures  let 
to  a  tenant,  could  not  be  sustained;  and  the  defend- 
ant then  charged  the  plaintiff,  under  the  Police  Court  Act, 

to  wit,  the  sum  of  £200,  in  and  cesaary  affairs,  for  a  long  space  of 
about  the  defending  himself  in  the  time,  to  wit,  for  the  space  of  ten 
premises,  and  in  and  about  the  weeks,  and  thereby  lost  and  been 
procuring  his  discharge  from  the  deprived  of  divers  great  gains  and 
said  imprisonment,  and  also  by  profits,  which  he  might,  and  other- 
reason  of  the  premises  been  bin-  wise  would,  have  obtained  and  ac- 
dered  and  prevented  from  exercis-  quired  ;  and  also  by  means  of  the 
ing  and  carrying  on  his  said  trade  premises  the  plaintiff  hath  been 
and  business,  and  from  following  and  is  otlierwise  greatly  injured  and 
and  transacting  his  lawful  and  ne-  damnified. 


DOWBLL 


Bbninofield. 
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2  &  3  Vict.  c.  71,  8. 88,  with  having  wilfully  damaged  the  1041. 
premises  by  removing  the  sheds.  Upon  this  charge  the 
magistrate  convicted  the  defendant,  and  he  was  commit-  ^  9. 
ted  to  the  House  of  Correction,  where  he  remained  for 
more  than  a  week,  when,  upon  a  representation  of  the  facts 
to  the  Secretaiy  of  State  for  the  Home  Department,  the 
plaintiff  was  discharged  by  a  warrant  under  her  Majesty's 
rc^al  sign  manual. 

Thesiger,  for  the  defendant. — ^I  submit  that  the  plaintiff 
must  be  nonsuited — First,  with  respect  to  the  charge  of 
felony:  it  appears  that  the  charge  was  made  by  a  landlord 
against  his  tenant,  under  the  45th  section  of  the  7  &  8 
Geo.  4,  c.  29,  and  as  the  taking  of  these  building  materials 
would  not  have  been  an  offence  at  common  law,  but  de- 
pends entirely  upon  the  provisions  of  that  statute,  the 
defendant  was  entitled  to  notice  of  action,  under  the  75th 
section  of  the  act.  Secondly,  it  appears,  on  the  face  of 
the  second  count,  that  the  plaintiff  was  actually  convicted 
by  the  magistrate  of  having  committed  wilful  damage  to 
the  premises;  and  having  been  convicted  he  cannot  main- 
tain any  action  upon  that  charge. 

Plait,  for  the  phiintiff.— The  45th  section  of  the  7  &  8 
Geo.  4,  c.  29,  only  applies  to  persons  acting  in  the  execution 
of  that  act,  and  requires  notice  only  where  the  action  is 
commenced  for  any  thing  done  in  pursuance  thereof.  Here 
the  ground  of  complaint  is,  not  that  the  defendant  acted 
under  the  provisions  of  that  act,  but  that  he  maliciously 
made  a  charge  without  any  foundation  for  it. 

Lord  Denman^  C.  J. — ^I  do  not  think  a  notice  of  action 
was  necessary  {a). 

Piatt. — ^With  respect  to  the  other  objection,  it  appears 
by  the  second  count  of  the  declaration,  that  the  magistrate 

(a)  See  the  cases  of  Brooker  v.  I^ldy  9  C.  &  P.  651,  and  Home  v. 
Grimbky  post,  p.  17. 
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1841.        acted  without  jurisdiction,  and  that  the  conviction  was 
^*^""^'     '      illegal;  and  there  is  no  authority  to  shew  that  in  such  case 
V.  an  action  may  not  be  maintained  (a).    The  88th  section  of 

the  statute  2  &  8  Vict.  c.  71,  enacts,  "  That  every  person 
who  ghall  occupy,  or  shall  have  occupied,  any  house  or 
lodging  within  the  metropolitan  police  district,  as  tenant 
thereof,  and  who  shall  wilfully  or  maliciously  do  any  da- 
mage to  the  premises,  or  to  any  furniture  thereof,  not  be- 
ing the  property  of  such  tenant  or  occupier,  shall,  upon 
complaint  made  to  one  of  the  said  magistrates  within  one 
calendar  month  next  after  the  commission  of  the  offence, 
or  the  end  of  the  tenancy  or  occupation,  forfeit  and  pay 
such  sum  of  money  as  shall  appear  to  the  magistrate 
to  be  a  reasonable  compensation  for  the  damage  done, 
not  more  than  the  sum  of  fifteen  pounds,  to  be  paid 
to  the  landlord  or  party  aggrieved/^  That  section  must 
be  construed  reddendo  singula  singulis;  and  where  the 
tenant  is  in  actual  occupation  of  the  premises,  the 
charge  must  be  made  within  one  month  from  the  com- 
mission of  the  ofPence :  the  other  alternative  only  applies 
to  cases  where  the  tenancy  is  determined.    In  the  present 

(a)  In  the  case  of  GosUn  v.  Wil-  and  that  he  had  brought  another 
cock,  2  Wilfl.  302,  it  was  held,  that  action  for  his  debt,  in  which  he  re- 
an  action  on  the  case  would  lie  for  covered  at  the  assizes.  Evidence 
maliciously  suing  the  plaintiff  in  an  of  malice  was  given,  and  the  plain- 
inferior  court,  and  maliciously  ar-  tiff  had  a  verdict,  with  which  Mr. 
resting  him  in  that  suit  when  the  Justice  ^<<on  (who  tried  the  cause). 
Court  had  no  jurisdiction  of  the  was  satisfied;  and  the  Court  of  Corn- 
cause.  In  that  case  it  appeared  mon  Pleas  would  not  grant  a  new 
that  the  plaintiff  and  defendant  trial;  and  Lord  Camden  said, 
both  lived  at  Taunton,  and  that  the  "Malice,  and  that  it  was  without 
plaintiff  owed  the  defendant  about  any  probable  cause,  must  be  alleged 
£5,  and  that  the  defendant  caused  and  proved.  Upon  more  mature 
the  plaintiff  to  be  arrested  for  this  consideration  we  are  all  now  of 
sum  atBridgewater,  on  process  from  opinion,  that  if  you  hold  a  man  to 
the  Bridgewater  Court  of  Record,  bail  in  an  inferior  court,  when  you 
It  was  admitted  that  the  defendant  know  it  hath  not  jurisdiction,  and 
discontinued  his  suit  in  the  Bridge-  with  malice,  an  action  upon  the  case 
waterCourt  as  soon  as  he  discovered  will  lie." 
that  hb  action  would  not  lie  there, 
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instance  the  tenancy  still  exists,  and  the  charge  was  made         1341, 
three  months  after  the  alleged  damage  was  done,  so  that  ^ 

.  ,  Dow  ELL 

the  magistrate  was  wholly  without  jurisdiction.  9. 

Beningfield. 

ThesAger^  in  reply,  contended,  that  the  landlord  had 
nntil  a  month  after  the  tenancy  expired  to  prefer  his 
charge. 

Lord  Denman,  C.  J.,  (in  summing  np). — ^I  am  of  opin- 
ion that  the  magistrate  had  no  jurisdiction  under  the 
2  &  3  Vict.  c.  74,  s.  38.  Where  there  is  an  existing  tenan- 
cy, and  the  landlord  knows  of  the  damage  heing  done,  he 
should  prefer  his  charge  within  one  month.  It  never 
could  have  heen  intended  hy  the  legislature,  that  a  land- 
lord, knowing  of  damage  done  to  his  premises,  should  be 
at  liberty  to  make  his  charge  at  any  time  during  the  con- 
tinuance of  a  long  lease,  and  until  one  month  afterwards. 
Here  the  tenancy  still  continues,  and  the  defendant  charges 
the  plaintiff  with  having  done  the  damage  three  months 
before.  It  seems  to  me,  that  this  is  not  a  case  within  the 
statute,  and  that  the  magistrate  acted  without  jurisdiction. 

Verdict  for  plaintiff  on  first  count,  damages  4(b. ; 
for  defendant  on  the  second  count. 

PUAi^  Byles,  and  Hurbtone,  for  plaintiff. 

Theriger,  Ball,  and  Bramwell,  for  defendant. 

[Attomieft-V.  B.  Wathen,  and  T.  B.  Thomp$(m.^ 
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1841. 


First  Sitting  at  Westminster  in  Miehaebnas  Term,  1841. 

BBVORB    MR.  JUSTICE    PATTBSOM. 


Nov.  4. 

A  paper  was  in 
the  following 
form,  "  I.  R.  J. 
M.,  owe  Mrs. 
E.  the  sum 
of  £6.,  which 
is  to  be  paid 
by  instal- 
ments, for  rent 
(Signed)  R.  J. 
M.  r^Held, 
not  to  be  a  pro- 
missory note,  as 
no  time  was  sti- 
pulated for  the 
payment  of  the 
instalments. 


MoFVAT  V.  Edwards  and  Another. 

C'ASE. — ^The  first  count  of  the  declaration  stated  that 
the  plaintiff  was  indebted  to  the  defendant^  Mrs.  Edwards^ 
in  the  sum  of  £4,  for  rent^  and  that  the  defendants  dis- 
trained for  more  rent  than  was  due.  Second  count  for  an 
excessive  distress. — ^Plea,  not  guilty,  "  by  statute.'' 

On  the  part  of  the  defendant,  a  paper  in  the  hand-writing 
of  the  plaintiff  was  offered  in  evidence.  It  was  not  stamped. 
It  was  as  follows : — 

''I,  R.  J.Moffat,  owe  Mrs.  Edwards  the  sum  of  £6, 
which  is  to  be  paid  by  instalments,  for  rent. 

R.  J.  Moffat.'' 

Piatt,  for  the  plaintiff,  objected  that  this  was  a  promis- 
sory note,  and  that  it  could  not  be  given  in  evidence,  as  it 
did  not  bear  a  promissory  note  stamp.  He  cited  the  case 
of  Ellis  V.  Mason  {a). 


(a)  7  Dowl.  P.  C.  598.  In  that 
case  a  paper,  in  the  foUowing  fonn, 
was  offered  in  evidence : — 

''  John  Mason,  14th  Feb.  1836, 
borrowed  of  Mary  Ann  Mason,  his 
sister,  the  sum  of  £14,  in  cash,  as 
per  loan,  in  promise  of  payment  of 
which  I  am  truly  thankful  for ;  it 
shall  never  be  forgotten  by  me, 
John  Mason,  your  affectionate  bro- 
ther.   £14." 

Mr.  Justice  WiUianu  held,  that 
this  was  a  promissory  note,  and  that 
it  could  not  be  received  in  evidence 
as  it  was  not  stamped  as  such. 


In  the  case  of  Brooks  v.  ElkitUf 
2  M.  &  W.  74,  it  was  held  by  the 
Court  of  Exchequer,  that  no  parti- 
cular form  of  words  is  necessary  to 
constitute  a  promissoiy  note,  and 
that  a  paper  in  the  foUowing  form, 
*•  nth  October,  1831. 

"  I.  O.  U.  £20,  to  be  paid  on 
the  22nd  instant, 

"  W.  Brooks," 
requires  a  stamp,  either  as  a  pro- 
missory note,  or  as  an  agreement 
for  the  payment  of  money  above 
the  value  of  £10. 

In  the  case  of  Wheatley  v.  WU- 


MICHAELMAS  TERM,  5  VICT.— Q.  B. 

Patteson,  J. — It  is  not  a  promissory  note^  for  although 
it  states  the  money  to  be  payable  by  instalments,  it  does 
not  specify  any  particular  time  of  payment. 

The  paper  was  read  in  evidence. 

Verdict  for  the  defendants. 

Plait  and  E.  James,  for  the  plaintiff. 

Kelly  and  Petersdorff,  for  the  defendants. 

[Attoniiev-'/r.  Ashley,  and  Ripingham.l 

Bams,  1  M.  &  W.  533,  a  paper  in  pay  you  within  two  yean  from  this 

the  following  form  was  held  to  be  date.    I  am,  Gentlemen,  your  obe- 

a  promissory  note :  dient  servant, 

*•  Gentlemen — I  have  received  «  Theo.  Williams." 

the  imperfect  book.  wWch.  together  „  ^  ^^.^^  j^^^^^  Wh*atk^ 
with  the  c.d>  overpaid  on  the  ^  ^  ^^^  PiccadUh." 

tlement  of  your  account,  amounts 

to  80/.  7j.  Orf.,  which  sum  I  wiU  "  l>^c,  18, 1827." 


Sittings  at  fVestmbuter  after  Michaelmas  Term,  1841. 

BEFORE    LORD   DENMAN,    C.  J. 

Home  t;.  Orimble  and  HuooiNs. 

FNoff,  29. 
ALSE  imprisonment. — Plea,  not  guilty  "  by  statutes.*'    A.  had  com- 
It  was  opened  by  Thesiger,  for  the  plaintiff^  that  the  b."&  Co.,  who 
phiintiff  having  discovered  a  process  for  the  rectification  and  ^method  of"' 
purification  of  grain  spiritj  which  imparted  to  it  the  re-  'ecdfying 

spintSf  and 
they  were 
to  pay  him  an  annuity,  and  6d,  a  gallon  on  all  spirits  rectified  by  his  method,  and  to  keep 
an  account.  A.  having  a  sum  due  to  him,  B.  &  Co.  offered  to  pay  it  at  their  solicitor's 
office,  and  to  produce  the  account  there.  A.  sent  B.  &  Co.  a  letter,  stating  that  he  should  come 
to  the  distillery  for  a  sight  of  the  account,  and  for  payment ;  to  which  Q.,  one  of  the  firm  of 
B.  ft  Ca,  replied  by  letter,  stating,  that  if  A.  came  to  the  distillery  and  either  rang  or  knocked, 
he  would  be  punished,  ftc.  A.  went  to  the  distillery  (which  wss  within  the  Metropolitan  Police 
district),  and  gently  rang  the  gate  beU,  when  H.,  who  was  the  cashier  of  the  firm,  gave  A  into 
the  custody  of  a  policeman  on  a  charge  of  having  rung  the  bell,  contrary  to  the  54th  section  of 
the  Police  Act,  2  ft  3  Vict.  c.  47. 

HMf  in  an  action  for  ialse  imprisonment  by  A.  against  O.  and  H.,  that  this  was  not  a  case 
within  that  act,  and  that  G.  and  H.  were  not  justified  under  that  act,  and  that  they  were  not 
entitled  to  notice  of  action/ 

VOL.  I.  C  N.  P. 
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1941,  semblance  of  French  or  Cognac  brandy,  the  plaintiff  had 
communicated  his  process  to  Sir  F.  Booth  &  Co.,  who,  by 
sealed  articles  of  agreement,  dated  in  the  month  of  July, 
1835,  agreed  to  pay  him  an  annuity  of  £150  a  year, 
and  6d.  a  gallon  on  all  spirits  to  which  this  method  was 
applied;  and  it  was  agreed,  that  Sir  F.  Booth  &  Co. 
should  keep  an  account  of  all  spirits  sent  out  by  them,  to 
which  the  plaintiff's  process  should  be  applied,  and  that 
the  book  containing  this  account  should  be  open  to  the 
inspection  of  the  plaintiff.  By  a  subsequent  agreement 
entered  into  in  the  month  of  August,  1886,  the  annuity 
was  raised  to  iESOO  a-year,  and  down  to  the  year  1838, 
the  plaintiff  was  allowed  to  inspect  the  book  at  the  distil^ 
lery  in  Albany  Street;  but  in  consequence  of  some  differ- 
ences which  had  occurred,  the  firm  of  Sir  F.  Booth  &  Ca 
wished  the  plaintiff  to  see  the  book  at  the  office  of  their 
solicitor.  To  this  the  plaintiff  would  not  accede,  and  he 
wrote  to  inform  Sir  F.  Booth  &  Co.  that  he  should  come 
to  the  distillery  to  see  the  book;  howeyer,  before  he  did 
so,  he  received  a  letter  signed  by  the  firm,  but  in  the 
handwriting  of  the  defendant  Mr.  Grimble,  who  was  one  of 
the  partners,  that  if  he  came,  and  either  rang  the  bell  or 
knocked  at  the  door,  he  would  be  punished.  It  would  be 
proved,  that  the  plaintiff  went  to  the  distillery  of  Sir  F. 
Booth  &  Co.,  and  rang  the  gate  beU,  when  he  was  given 
into  the  custody  of  a  policeman  by  the  defendant,  Mr.  Hug- 
gins,  (who  was  the  cashier  of  Sir  F.  Booth  &;  Co.,)  on  a  chaj^ 
of  having  created  a  disturbance  by  ringing  the  bell,  con- 
trary to  the  54th  section  of  the  Police  Act,  2  &;  3  Vict.  c. 
47  (a) ;  and  the  plaintiff  was  taken  by  the  policeman  before 

(a)  By  which    it   is    enacted,  son  who  shall  wilfiilly  and  wan- 

"  That  every  person  shall  be  liable  tonly  disturb  any  inhabitant   by 

to  a  penalty,  not  more  than  40«.,  pulling  or  ringing  any  doorbell^  or 

who,  within  the  limits  of  the  Metro-  knocking  at  any  door  without  law- 

politan  Police  district,  shall  in  any  fill  excuse,  or  who  shall  wilAiIly 

thoroughfare  or  public  place  com*  and  unlawfully  extinguish  the  light 

mit  any  of  the  following  offences :"  of  any  lamp." 
one  of  which  is,  "  16.  Every  per- 
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Mr.  Hardwicke,  the  sitting  miigifltrate  at  the  Ma)7lebozi6        1941, 
Police  Court,  wlio  diflmisaed  the  case. 

On  the  part  of  the  phiintiff  Mr.  William  Jacobs  was 
called:— he  said,  ''On  the  22nd  of  April,  1841,  I  went 
with  the  plaintiff  to  the  distillery  of  Sir  Felix  Booth  &  Co., 
in  Albany  Street;  the  plaintiff  walked  gently  to  the  gate 
bell  and  pnlled  it  once,  alittle  boy  came  and  went  into  the 
couoting-honae;  the  defendant  Huggins,  who  is  one  of  the 
cled:a,  came  oat  and  told  the  plaintiff  to  go  away  directly# 
or  he  should  call  a  policeman ;  the  plaintiff  said  he  came 
for  payment  of  the  quarterly  account  and  inspection  of  the 
booika ;  the  defendant  Huggins  went  across  to  a  policeman 
whom  I  had  before  observed,  and  said,  '  I  give  this  per« 
son  in  chaise — ^Policeman,  do  your  duty/  The  policeman 
said,  '  I  have  seen  no  disturbance.'  Mr.  Huggins  replied, 
'  Do  your  duty,  or  I  will  report  you.'  We  went  to  the 
station-house,  and  the  policeman  with  us;  Mr.  Huggins 
came  there;  the  inspector,  after  hearing  all  that  Mr.  Hug* 
gins  had  to  say,  said,  'that  he  thought  it  did  not  amount 
to  a  diarge ;'  Mr.  Hu|^ns  pressed  the  chai^j  and  it  was 
taken  down ;  Mr.  Huggins  said,  that  he  wished  the  annoy- 
ance to  be  put  a  stop  to,  and  to  have  it  settled  before  a 
magistrate." 

The  charge  sheet  was  put  in,  and  the  charge  contained 
in  it  was  as  follows : — "  Creating  a  disturbance  at  Sir  F, 
Booth's  distillery,  in  Upper  Albany  Street,  and  ringing 
the  beU." 

The  deposition  of  Mr.  Huggins  before  Mr.  Hardwicke, 
the  magistrate,  before  whom  the  charge  was  heard  and 
dismissed,  was  also  put  in.  In  his  deposition  Mr.  Hug* 
gins  stated,  inter  alia,  that  he  knew  the  plaintiff,  and  that 
the  plaintiff  had  claims  on  the  firm. 

On  the  part  of  the  plaintiff  the  following  letter  was  put 
in: — 

"  Albmiy  Street,  Vlth  April,  1841. 

^'We  beg  to  inform  you  that  the  sent-out  book  will 
be  at  Messrs.  Tilson  &  Co/s,  29,  Coleman  Street,  City^ 

c2 
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1841.  onTuesday  morning  next,  the  20th  instant,  when,  on  your 
giying  these  gentlemen  a  receipt  for  the  amount  due  to 
you  to  the  19th  instant,  our  draft  will  be  handed  to  you. 

"  We  are,  &c., 

«  To  David  Home.  Esq."  "  ^'^"^  »»°™  *  ^" 

To  this  letter  the  plaintiff  sent  a  reply,  dated  the  19th 
of  April,  1841,  asking  for  a  particular  account  of  the  spi- 
rits sent  out,  and  adding,  ''I  do  not  give  up  my  right  to 
see  the  books  at  the  works,  and  to  make  extracts  there* 
from,  imder  the  sanction  of  the  deed/'  To  this  letter  Sir 
F.  Booth  &  Co.  replied  by  a  letter  of  the  same  date,  stating 
that  a  sum  of  261/.  10«.  was  due  to  the  plaintiff,  and  that 
their  draft  for  that  amount  was  left  with  Messrs.  Tilson. 
Two  letters  from  the  plaintiff  to  Sir  F.  Booth  &  Co.,  of  the 
20th  of  April,  were  also  put  in.  In  the  first  of  these  letters 
the  plaintiff  asked  for  a  copy  of  the  account,  and  in  the 
other  of  them,  after  stating  that  no  reply  had  reached  him 
in  answer  to  his  former  letter,  and  that  Sir  F.  Booth  &  Co. 
were  bound  to  keep  and  submit  the  book  to  his  use  in 
Albany  Street,  the  plaintiff  went  on  to  say,  ''  I  hereby  give 
you  notice  that  I  shall  call  at  Albany  Street,  at  twelve 
o'clock  to-morrow,  the  22nd  instant,  to  exercise  this  right, 
and  renew  my  othqjr  claims,  as  well  as  to  receive  payment 
of  the  monies  due  to  me  for  brandies  for  the  last  quarter's 
sales." 

The  following  answer  to  this  letter  was  put  in.  It  was 
in  the  handwriting  of  the  defendant  Mr.  Grimble,  in 
whose  handwriting  the  other  letters,  signed  ''  Felix  Booth 
&  Co.,"  were  admitted  to  be. 

'^  Cognac  Brandy  Distillery ^  Albany  Street, 

Regent's  Park,  21*/  AprU,  1841. 

"  Sir, — ^We  hereby  give  you  notice,  and  warn  you,  that 

any  application  for  monies,  or  supposed  rights  or  claims,  at 

our  premises  in  Albany  Street,  according  to  your  letter  of 

this  day,  either  by  ringing  the  bells  or  knocking  at  doors 


Lord  Denman,  C.  J.,  (in  samming  np). — It  is  my 
opinion  that  the  defendants,  under  this  act  of  Parliament, 
had  no  authority  to  imprison  the  plaintiff.  I  shall  not 
suhmit  to  you  the  question,  whether  the  defendants  acted 
bonft  fide,  as  the  question  really  is,  what  damages  the 
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for  admission  into  our  works,  will  be  considered  as  a  tres- 
pass, and  punished  accordingly;  and  we  hereby  further 
warn  you,  that  any  noise,  nuisance,  or  interruption  to  our 
businesa  will  be  resented  or  resisted  in  such  a  manner  as 
will  deter  you  from  such  an  application  for  the  future. 
We  again  request  that  all  applications  may  be  made  through 
our  solicitor,  as  no  communication  of  any  kind  whatever 
win  be  held  with  you.  «  We  are,  &c. 

-  7b  David  Home,  Esg."  "^"^^  ^^^^^  *  ^^'^ 

F.  Bollock,  A.  O.,  for  the  defendants. — ^I  submit,  that,  even 
if  a  creditor,  whose  claim  is  undoubtedly  founded  in  jus- 
tice, assert  that  claim,  either  by  knocking  at  the  door,  or 
ringing  the  bell,  in  such  a  manner  as  to  disturb  the  debtor 
in  the  ]>eaceable  possession  of  his  house,  he  is  within  the 
provisiona  of  the  act  of  parliament;  and  the  domiciliary 
risits  of  a  person  like  the  plaintiff,  made  in  the  manner  in 
which  this  was,  are  the  very  sort  of  things  which  this  pro- 
fision  in  thePoliceAct  was  meant  to  prevent.  If  the  plaintiff 
had  any  claim  on  the  firm  of  Sir  F.  Booth  &;  Co.  for  an  ac- 
count, his  proper  remedy  was  by  filing  a  bill  in  Chancery 
against  them.  But  whether  that  be  so  or  not  and  even 
assuming  that  the  plaintiff  was  not  liable  under  the  Police 
Act,  the  present  action  cannot  be  maintained  against  the  de- 
fendants, as  they  bon&  fide  considered  themselves  to  be  act- 
ing under  the  provisions  of  that  act,  and  are  entitled  to 
notice  of  action  by  the  41  st  section  of  the  stat.  10  Gteo.  4, 
c.  44,  which  is,  by  the  79th  section  of  the  stat.  2  &  8  Vict, 
c.  47,  incorporated  with  the  provisions  of  the  latter  sta- 
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1841.        plaintiff  is  entitled  to ;  and  I  am  of  opinion  that  no  notice 
of  action  was  necessary  [a),  and  that  the  defendants  had  no 
justification  whatever  under  the  Police  Act  for  infiinpng 
as  they  have  done  the  liberty  of  their  feUow-snbject.    It 
is  a  mere  abuse  of  language  to  say^  that  this  act  of  parlia- 
ment has  any  reference  to  a  case  like  the  present.    If  the 
defendants  really  thought  that  the  plaintiff  was  a  trespasser 
in  coming  to  the  distillery,  why  not  bring  an  action  of 
trespass  against  him,  instead  of  asking,  as  the  learned 
Attorney-Greneral  has  done,  that  the  plaintiff  should  file 
his  bill  in  equity  against  Sir  Felix  Booth  &  Co.  for  an  ac- 
count. Idonot  mean  to  say,  that  there  may  not  possibly  be 
cases  where  a  person,  by  his  obstinacy  in  ringing  at  a  bell 
or  knocking  at  a  door,  for  the  avowed  purpose  of  enforcing 
a  legal  right,  may  not  expose  himself  to  the  punishment 
which  this  act  of  parliament  has  provided  for  such  offences ; 
but  the  fiicts  in  the  present  case  are  not  of  a  nature  wfaidi 
can,  with  any  regard  to  either  law  or  common  sense,  be 
brought  within  the  operation  of  this  statute.    The  learned 
Attomey-Oeneral  has  complained  of  the  domiciliary  viats 
of  the  plaintiff  to  the  establishment  of  Sir  Felix  Booth, 
and  has  said  that  this  act  of  parliament  was  passed  for 
their  prevention;  however,  I  must  say,  that  I  think  that, 
if  the  very  great  powers  which  are  undoubtedly  given  to 
the  police  by  this  act  of  parliament  were  extended  te 
cases  like  the  present,  the  result  would  be  domiciliary 
visits  of  another  and  much  more  dangerous  description. 
There  is  another  provision  in  this  very  act  of  parliament, 
by  which  the  police  are  authorised  to  receive  into  their  cus* 
tody  any  person  who  has  used  insulting  language  to  another. 
Now,  if  the  plaintiff  had  given  either  of  the  defendants  into 
custody,  because  that  defendant  had  written  a  letter  to 
the  plaintiff,  in  which  he  said  that  he  would  hold  no  per- 
sonal intercourse  with  the  plaintiff,  that  charge  would 

(a)  See  the  case  of  Brooker  v.  Field,  9  C.  &  P.  651,  and  DoweU  r. 
Bewmg^id,  ante,  p.  9. 
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have  been  just  as  much  authorized  hj  the  act  of  parlia-  1941, 
meat  aa  the  charge  which  the  defendant  Mr.  Huggins 
Hiade  against  the  plaintiff;  and  I  think  I  need  not  go  fur- 
ther to  ahew  what  would  be  the  consequences  that  would 
result  fix>m  the  construction  sought  to  be  put  on  the  act  of 
parliament  by  the  defendants.  Your  verdict  ought  to  be 
for  the  plaintiff^  with  such  moderate  damages  as  you  think 
the  drcnmstances  of  the  case  fairly  and  properly  require. 

Verdict  for  the  plaintiff,  damages  £20. 

TTiegiffer  and  G.  T.  White,  for  the  plaintiff. 

F.  Pollock,  A.  G.,  Crowder,  and  BoviU,  for  the  defendants. 

[Attorniei— JtfbfOrAouM,  and  Tilion  ^Co.^ 


BEFORE    MR.  JUSTICE    WIOHTMAN, 

{Who  sat  for  the  Lord  Chief  Justice.) 


PaiCEj  Bart.,  and  Others,  t;.  Seaward  and  Another. 

m  Dee»  7. 

IbESPASS  for  breaking  and  entering  the  plaintiffs'  in  an  action 
dose^  and  for  taking  away  tar  and  turpentine.     Pleas,  toian?^ 
Ist,  To  the  whole  declaration,  not  guilty.    And  as  to  the  ^fj^^^^^ 
breaking  of  the  close ;  2nd,  A  plea  of  a  public  way ;  3rd,  guilty,  and  a 
A  plea  of  a  private  way,  and  a  user  of  it  for  twenty  years;  The  piaintift 

replied  de  in- 
juria to  the 
plea  of  the  right  of  way ;  and  newly  assignedi  that  the  trespasses  were  committed  "  on  other  and 
diAerent  occasions,"  than  that  in  the  second  plea  mentioned.  The  defendants  pleaded  to  the 
new  aasignment  a  payment  of  money  into  Court,  and  by  this  plea  relinquished  and  abandoned 
M  aiiieA  of  the  general  issue  "  as  traverBet  or  denies,  or  can  be  deemed  or  construed  to  traverse 
or  deny  ike  atnd  tretp<u§e9  newlf  asrigned,  or  any  part  thereof."  Replication  to  this  plea, 
accepting  the  snm  paid  into  Court,  *<  in  full  taiitfoction  and  dUekarge  of  the  said  ttveral  tret* 
jMMset  aiove  newfy  auigned.** 

Meld,  that,  as  tibe  plea  of  not  guilty  was  not  entirely  withdrawn,  the  plaintiff  had  the  right 
to  begin ;  and  that,  if  in  a  case  like  this  the  defendant  wished  to  begin,  he  should  take  out  a 
and,  by  a  judge's  order,  withdraw  the  general  issue  entirely  from  the  record. 
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1841.  ^^^>  ^  P^^  ^^  ^  private  way  granted  by  a  lost  grant.  As  to 
the  taking  of  the  turpentine  and  tar^  5th^  That  it  was  en- 
cumbering the  defendants'  close^  and  that  they  removed 
it ;  6th,  That  the  plaintiffs  assaulted  the  defendants  and 
their  servantSj  and  rolled  the  barrels  containing  the  tur- 
pentine and  tar  against  them,  and  that  the  defendants 
removed  them  in  self-defence;  7th,  The  like,  only  stating 
that  the  trespass  was  committed  in  defence  of  the  defend-* 
ants'  servants. — Replication,  taking  issue  on  all  the  special 
pleas,  and  new  assigning  separately  upon  each  special 
plea,  that  the  trespasses  were  committed  "  on  other  and 
difiPerent  occasions,  and  for  other  and  difiPerent  purposes 
than  in  that  plea  mentioned.''  To  the  new  assignments 
the  defendants  pleaded  a  payment  of  £25  into  Court,  and 
that  the  plaintiffs  had  not  sustained  greater  damages ;  and 
this  plea  then  went  on  as  follows : — "  And  the  defendants 
fully  relinquish  and  abandon  so  much  of  their  said Jbrst  plea 
by  them  above  pleaded  as  traverses  or  denies,  or  can  be  deem- 
ed or  construed  to  traverse  or  deny,  the  said  trespasses 
newly  assigned,  or  any  part  thereof,  or  that  the  plaintifb 
have  sustained  damage  in  respect  thereof."  Replication  to 
the  plea  to  the  new  assignments,  '^  that  the  plaintiffs  accept 
and  take  out  of  court  the  said  sum  of  £25,  injttll  satisfac- 
tion and  discharge  of  the  said  several  trespasses  above  newly 
assigned.  Therefore,  as  to  such  last-mentioned  trespasses, 
the  plaintiffs  are  satisfied,  and  they  pray  judgment  for 
their  costs  and  charges  by  them  sustained  in  this  behalf." 

F.  Pollock,  A.  G.,  for  the  defendants. — ^I  submit  that  on 
these  pleadings  the  defendants  are  entitled  to  begin.  The 
plaintiffs  having  accepted  the  amount  paid  into  court  on 
the  new  assignments,  there  can  be  no  question  of  damages. 
The  justifications  set  up  by  the  pleas  are  the  only  matters 
in  question. 

Hoggins  on  the  same  side. — ^In  the  case  of  De  Beauvoir 
V.  Rhodes,  in  which  the  pleadings  were  very  similar  to  the 
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present,  the  Lord  Chief  Justice  of  the  Common  Pleas  de«         ig4i, 
cided^  that  the  defendant  should  begin^  on  the  ground 
that  there  was  nothing  in  question  but  rights^  the  burden 
of  proof  of  which  lay  on  the  defendant. 

Thesiger  for  the  plaintiffs. — ^The  plea  of  the  general  issue 
is  not  wholly  withdrawn.  The  defendants  only  withdraw 
so  much  of  the  plea  of  not  guilty  as  relates  to  the  tres- 
passes newly  assigned ;  which  trespasses  newly  assigned  are 
alleged  to  have  been  committed  on  other  and  different  oc- 
casions than  those  mentioned  in  the  special  pleas. 

WiGHTHAN,  J. — ^I  am  of  opinion,  that  the  plaintiffs  must 
begin.  If  there  had  been  no  new  assignment  the  plain- 
tiffs would  clearly  have  begun,  because  of  the  general  issue. 
The  new  assignment  is  f(»r  trespasses  on  other  and  differ- 
ent occasions  than  those  mentioned  in  the  special  pleas  \ 
and  the  defendants,  as  to  those  trespasses  committed  on 
other  and  different  occasions,  withdraw  their  plea  of  the 
general  issue,  but  they  do  not  withdraw  their  plea  of  the 
general  issue  entirely.  It  would  save  a  great  deal  of  dis- 
cusaon  if  the  defendants,  in  cases  like  the  present,  would 
take  out  a  summons,  and  by  a  Judge's  order  withdraw  the 
plea  of  the  general  issue  entirely  from  the  record,  and 
then  there  could  be  no  doubt  as  to  their  right  to  begin  (a). 

JTiesiger,  for  the  plaintiffs,  opened  their  case. 

The  cause  was  referred^ 

Theriger,  Knowles,  and  H.  HtU,  for  the  pkintiffs. 

jP.  PoUockf  A.  O.,  JerviSj  and  Hoggins^  for  the  defendants. 

£Attoniie8 — Beck^  and  /.  4"  C,  Roger$,'] 

^a)  In  the  case  of  PonUfex  v.  sues  the  proof  of  which  lay  on  the 

JMf,  9 C.&  P.  202,  it washeld,  that  plaintiff,  would  not  entitle  the  de- 

tbe  defendant's  counsel  at  the  trial,  fendant  to  begin  on  the  issues  the 

offering  to  admit  that  the  plaintiff  proof  of  which  lay  on  the  defend- 

was  entitled  to  a  Terdict  on  the  b-  ant. 


CASES  AT  NISI  PRIUS, 
Siitings  in  London  qfler  Michaelmas  Term,  1841. 

BEFORE    LORD   DENHAN,   C.  J. 


-^     ,,  Billing  t;.  RiEs. 

Dee*  !!•       -^ 

A.  on  Tttcfday,  JJeBT  for  monev  had  and  received,  with  a  count  upon  an 

the  17th  of  No-  ,1,  .'    ,  ,  . 

vember,  asked    account  stated. — Plea,  nunquam  indebitatus, 
change  for  a*"        ^^  appeared,  that,  on  the  evening  of  Tuesday  the  17th  of 
iSriOj^'  November,  the  plaintifP  asked  the  defendant  to  give  him 

drawn  by  c.  on  cash  for  a  check  drawn  by  the  plaintiff's  brother  on  Messrs. 
bankers."  B.  Wright  the  bankers  of  Henrietta  Street,  Covent  Garden, 
fheSeck'^tlir  for  10'- 10*-*  ^^  *at  **^  defendant  did  so;  and  it  was 
Uie  following     proved  by  a  witness  named  Lock  that  he  saw  the  defend- 

Saturday,  when    -^  ^ 

be  paid  it  to  his  ant,  ou  the  evening  of  Monday,  the  28rd  of  November, 
Monday  the  whou  the  defendant  said  to  him — "  Billing  is  in  a  great 
^ump^'pty^^'  P*w*io^  9  I  changed  a  check  for  him  in  the  early  part  of 
ment,  and  the    last  week,  and  I  paid  it  into  my  bankers'  last  Saturday 

check  was  not  •^ 

paid  by  them.  (November  Slst) ;  when  he  came  in  this  evening,  I  said, 
oAhat  day^s"^  '  Your  chock  is  returned,'  and  he  gave  me  £S  and  an  L  O.  U. 
dJfckhSrUcn  '^^  ^^'  ^^-^  ^  **^®^  ^^^  ^^  Wright's  bank  had  stopped 
« returned/'  pajnncut,  and  he  was  angry.''  This  witness  also  stated, 
A.  that  W.  &  that  he  told  the  defendant  that  he  ought  not  to  have  con* 
payincnt!*a*foct  Coaled  the  fact,  that  the  banking-house  had  stopped  pay- 
not  kn^w  ^  A.  ^^^^'  ^*  ^^  proved  by  another  witness,  that  the  defend- 
gave  B.  £5.,  ant  told  him  that  he  had  kept  the  check  some  days,  and 
for  5L  ids./  '  that  it  was  not  paid  because  the  bank  had  stopped,  and 
Ae^ch^k^'^'it  *^»*  ^«  ^^  8^*  *^«  ™<>^ey  afterwards  of  the  plaintiff.  It 
c*h^?f*^d?**  ^^  ^^^  proved  by  the  plaintiff's  brother,  who  was  the 
the  hands  of      drawer  of  the  check,  that,  on  the  17th  of  November,  he 

W  ft  Ciu  '^  • 

ffeidt  that  the  li^d  funds  to  the  amouut  of  £250  in  the  hands  of  Messrs. 
the  focrby°B.^    Wright,  and  that  he  continued  to  have  funds  in  their 

that  W.  ft  Co. 

had  stopped  payment,  and  the  statement  by  him  that  the  check  had  been  *'  returned/'  amount- 
ed to  such  a  fraud  upon  A.  as  would  entitle  him  to  recover  back  the  £5,  in  an  action  for  money 
had  and  received;  and  that,  to  entitle  him  to  do  so,  it  was  not  necessary  that  he  should  have 
given  or  tendered  back  the  check  to  B. 
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huniB  till  they  stopped  payment;  acnd  he  stated^  in  croM-  ig^i. 
examination,  that  5«.  in  the  ponnd  had  been  paid  under 
the  bankruptcy  of  Messrs.  Wright,  and  that  the  check  in 
question  had  been  in  his  possession  since  the  24th  of 
November,  but  that  he  had  not  proved  for  it  under  the 
bankruptcy  of  Messrs.  Wright* 

The  following  letters  from  the  plaintiff's  attorney  to  the 
defendant,  and  from  the  defendant's  attorney  in  answer, 
were  put  in : — 

'*  Sir, — I  am  instructed,  by  Mr.  Sidney  Billing,  to  apply 
to  you  for  the  return  of  the  £5,  which  you  yesterday  re- 
ceived firom  himi  under  circumstances  which  it  is  unneces- 
sary for  me  to  goiter  into,  and  also  for  the  return  of  a 
piece  of  paper,  on  which  is  written  the  words  and  figures 
'  I.  O.  U.  6/.  l(te.,  Sidney  BilUng,  the  23rd  November,  1840/ 
and  you  will  consider  this  letter,  as  it  is  intended,  as  a 
demand  for  the  piece  of  paper  or  I.  O.  U. ;  and  imless  you 
pay  the  amount,  and  deliver  up  the  paper  to  the  bearer, 
I  shall  immediately  commence  proceedings  against  you. 

''  I  am  yours  obediently, 
*'  To  Mr.  Solomon  Ries,  "J.  Billing.'' 

"  agar  Divan,  Strand.  "  33,  King  St.,  Cheapside, 

"24^AiV(w.  1840." 

"  7,  Liverpool  Street,  Broad  Street, 
"  1st  Dec,  1840. 
Sir, — ^Mr.  Samuel  Ries  has  put  your  letter  to  him  in 
uy  hands,  with  instructions  to  appear  to  any  process  that 
you  may  think  proper  to  issue  against  him;  and  also,  that 
if  the  5/.  lOf.  owing  to  him  from  Mr.  Sidney  Billing  be  not 
immediately  paid,  to  proceed  against  him  for  the  recovery 
thereof  without  delay. 

"  I  am.  Sir,  your  obedient  servant, 
«  7b  Mr.  John  Billing  J'  "  E.  J.  Sydney." 

Jervu^  for  the  defendant. — I  submit,  that  this  action  is 
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not  maintainable,  and  that  the  plaintiff  most  be  nonsuited^. 
This  ia  an  action  for  money  had  and  receiyed;  and  i^  in 
the  present  case,  an  action  were  maintainable  at  all,  the  de- 
claration should  have  been  special,  and  in  deceit.  A 
phuntiff  can  only  recover  in  an  action  for  money  had  and 
received,  if  he  be  equitably  entitled  to  the  money,  and  has 
put  the  opposite  party  into  the  same  situation  that  he  was 
in  before.  The  proper  course  for  the  plaintiff  to  have 
taken  before  bringing  this  action,  would  have  been  to 
have  returned  the  check  to  the  defendant.  By  not  doing 
so,  the  defendant  is  deprived  of  the  power  of  proving  for 
its  amount  under  Wrighf  s  bankruptcy.  The  drawer  of 
the  check  omitting  to  prove  for  it  will  not  suffice;  and  it 
is  no  answer  to  my  objection^  to  say,  that,  after  judgment 
in  this  case,  the  check  will  be  given  up ;  and  so  far  from 
the  plaintiff  having  given  up  the  check  to  ihe  defendant, 
his  attorney  does  not  even  offer  to  do  it,  when  he  demands 
tlie  £5  and  the  return  of  the  I.  O.  U. 

Lord  Denhan,  C.  J. — I  think  that  if  the  facts  of  the 
case  remain  unaltered,  the  plaintiff  will  be  entitled  to 
recover  in  this  action. 

Jenis  addressed  the  jury  for  the  defendant. — The 
holder  of  a  check  has  a  right  to  look  to  the  person  from 
whom  he  received  it,  if  it  is  not  paid  at  the  banker's ;  and 
by  not  presenting  it  in  time,  he  is  in  no  different  situation 
from  that  of  the  indorsee  of  a  bill  of  exchange,  who  has 
given  time  to  the  acceptor.  Now,  if  the  holder  of  a  bill  of 
exchange,  which  was  dishonoured,  applied  to  the  drawer  for 
payment,  and  was  paid  the  amount  of  the  bill  by  the 
drawer — could  it  be  contended,  that  the  drawer  could 
recover  his  money  back  from  the  holder,  because  the 
holder  did  not  tell  the  drawer  that  he  had  given  time  to 
the  acceptor?  A  person,  who  pays  money  under  such 
circumstances,  is  bound  to  inquire  before  he  pays  the 
money,  whether  any  thing  has  been  done  to  discharge  him 
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4rom  Us  legal  liability :  and  here  the  plaintiff^  even  when        ig4|^ 
he  wanted  his  money  back  agaiuj  never  returned  the 
check  to  the  defendant,  so  as  to  enable  him  to  prove  for 
the  amount  under  the  bankruptcy  of  Messrs.  Wright. 

Lord  Dbnhan,  C*  J. — ^The  plaintiff  is  entitled  to  a  ver^ 
.diet;  and  I  direct  the  jury,  that  the  defendant's  knowing 
the  bank  to  have  stopped  payment,  and  suppressing  that 
fact,  and  his  telling  the  plaintiff  that  the  check  was  ''re- 
turned,'' is  such  a  suppression  of  the  truth,  as,  in  point  of 
law,  constitutes  a  fraud  on  the  plaintiff.  The  check  was 
not '' returned''  in  the  ordinary  acceptation  of  that  term; 
and  I  think  that,  under  the  circumstances  of  this  case,  the 
defendant  was  bound  to  communicate  all  he  knew. 

Verdict  for  the  plaintiff  for  jES. 

Erie  and  Humfirey,  for  the  plaintiff. 

Jervis,  for  the  defendant. 

[Attorniefl — J.  Billing^  and  £.  /.  Sydney,'} 


Morris  and  Others  v.  Hannen  and  M'Kneioht. 

DDec.  11. 
EBT  for  goods  sold,  with  a  count  upon  an  account  A  notice  to  pro- 

stated.    Pleas,  by  the  defendant  Hannen — 1st,  Nunquam  by  the  defend- 
indebitatus;  2nd,  Pajnnent  by  the  defendant  M'Kneight;  !wndffij!*^ving 
8rd,  That  the  defendants  had  been  partners,  and  that  the  •'>«"  noUce  to 

produce  "all 

debts  became  due  from  them  as  such;  that  they  dissolved  letten  written 

their  partnership,  and  that  it  was  agreed  that  the  defend-  by^on^ween 

ant  M'Kneight  should  pay  all  debts  owing  from  the  firm,  J^^^i^"  ^^^^ 

and  become  solely  responsible  for  them;   and  that  the  inciusiTeyby 

and  from  the 
said  defendants 
or  either  of  them/  during  the  time  aforesaid,  or  by  or  to  any  person  on  their  or  your  behalf  re- 
speetively/'  is  good,  and  i»  not  too  general,  although  it  doeu  not  specif^  the  date  of  each  parti- 
cular letter. 
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1841.  plaiiitiffa  agreed  with  the  defendant  M'Kneight  and  thia  de» 
fendant  to  discharge^  and  did  then  discharge,  this  defend- 
ant from  all  liability  in  respect  thereof. — ^Replication  to 
the  8rd  plea,  that  the  plaintiffs  did  not  agree  with  the  de- 
fendant ''to  discharge,  nor  did  they  discharge,  the  said 
defendant  Hannen  from  all  liability  in  respect  of  the  said 
several  debts  in  the  declaration  mentioned,  or  any  of  them, 
or  any  part  thereof,  in  manner  and  form,''  &c.  The  de- 
fendant M'Kneight  suffered  judgment  to  go  by  defianlt. 

Lord  DiNMAN,  C.  J. — ^Does  the  8rd  plea  state,  that 
there  was  any  consideration  for  this  agreement. 

8.  Martin  for  the  plaintiff. — It  does  not  (a). 

Evidence  was  given  of  the  goods  being  supplied  to  the 
defendants  during  their  partnership. 

Petersdarff,  for  the  defendant  Hannen,  referred  to  the 
cases  of  Thompson  v.  Percival  (b),  and  Hart  v.  Alexan- 
der  (c). 

On  the  part  of  this  defendant,  an  advertisement  in  the 
London  Gazette,  announcing  the  dissolution  of  the  part- 
nership of  the  defendants,  was  put  in  (d).  It  stated  the 
dissolution  of  the  partnership,  and  that  all  debts  due  to 
or  from  the  late  firm  should  be  received  and  paid  by  the 
defendant  M'Eneight. 

The  written  agreement  entered  into  between  the  two 
defendants,  dated  the  15th  of  August,  1839,  by  which 

(a)  It  seemt  to  be  very  docibt-  {e)  2M,&W.484.  Seealaothe 

fid  whether  a  plea  of  this  kind,  case  of  Dm/id  v.  EUUe,  7  D.  &  B. 

which  does  not  ttate  a  conrndera"  690. 

tion,  would  not  be  bad,  even  after  (d)  It  was  opened  that  this  ad- 
verdict,  unless  it  were  founded  on  vertisement  could  be  traced  to  the 
an  instrument  under  seal.  knowledge  of  the  plaintffi. 

(6)  5B.&  Ad.925;  3  N.&M.  167. 


MICHAELMAS  TERM,  5  VICT.— Q.  B.  81 

the  partnersliip  was  dissolved^  was  also  put  in.    It  con-        is4i. 
tained  a  stipulation  as  to  debts  to  the  effect  above  stated. 

Petersdarff  caHei  for  a  letta*  sent  by  the  defendants  to 
the  plaintiffs,  dated  the  15th  of  August,  1839. 

The  notice  to  produce,  given  by  the  defendant's  attorney 
to  the  plaintiff,  was  read :  it  was  in  the  following  form  : — 

"Take  notice,  that  you  will  be  required  to  produce  and 
shew  to  the  Court  and  Jury  on  the  trial  of  this  cause,  all 
account  books,  and  books  of  every  description,  kept  by 
you  relative  to  your  business  of  spirit  merchants,  between 
the  years  1837  and  1841,  both  inclusive;  and  also  all  let- 
ters written  to  and  received  by  you  during  such  period  by 
and  fiY>m  the  sud  defendants,  or  either  of  them,  during 
the  time  aforesaid,  or  by  or  to  any  person  on  their  or  your 
behalf  respectively.^' 

Erie,  for  the  plaintiffs. — ^I  submit  that  the  notice  to 
produce  is  not  su£Scient,  as  it  does  not  state  the  dates  of 
the  letters  which  the  plaintiffs  are  called  on  to  produce. 

Lord  Denman,  C.  J. — I  think  it  is  a  good  notice  to 
produce. 

Secondary  evidence  was  given  ol  the  contents  of  the 
letter. 

There  was  no  evidence  that  the  plaintiffs  had  ever  agreed 
to  discharge  the  defendant  Hannen  from  his  liability,  and 
there  was  therefore  a 

Verdict  for  the  plaintiffs. 

Erk  and  S.  Martin,  for  the  plaintiffs. 

Petersdarff  and  Luah,  for  the  defendant  Hannen* 

lAUondea^Trehem  ^  fFhite,  and  /.  Bishop.^ 
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Doe  on  the  Demise  of  Humphbey  v.  Martin. 

In  ^ectment  to  Jli  JECTMENT  to  rccover  five  houses^  being  Nob.  1,  2,  8, 
h^f'  it^waf  ^9  <^d  ^f  ^T^  (^oclc  Courts  Angel  AUey^  in  the  parish  of  St^ 
rJI^r1>?thV*'*  Botolph  without  Bishopsgate.  The  day  of  the  demise  was 
pUintiff  hid       the  7th  of  May,  1841. 

rentf  of  lome  of  It  was  proved  by  a  person  named  Griffith,  that  she  had 
^iM^un,^Mdot  occupied  the  house  No.  5,  and  had  paid  rent  for  it  to 
the  others  for     j^^^  Bayman,  the  receiver  of  rents  of  the  lessor  of  the 

live  quarten,  "^  ' 

down  to  March,  plaintiff,  and  that  on  her  quitting  the  house  in  the  begin- 
in  that  month  ning  of  the  year  1841,  she  had  by  the  consent  of  the  lessor 
pUiiriTf  w!**'  ^f  ^^^  plaintiff  let  it  to  a  person  named  ConneU;  and  it 
r*^  d'  h^T**  ^*®  further  proved  by  Mr.  Bayman,  that  in  the  years  1840 
ofoneof  the  and  1841  he  had  received  the  rents  of  all  the  five  houses 
by"a  diain?  land  'or  the  Icssor  of  the  plaintiff,  some  for  four  quarters,  and 
ln*i^  wlTo"^^^  the  others  for  five  quarters,  down  to  March,  1841. 
that  it  waa  hit  It  was  further  proved  by  Mr.  Bayman,  that,  in  the 
Heidfthtit  thii  month  of  March,  1841,  he  found  the  door  of  the  house 
go'to  tht*]ury^  No.  5  secured  by  a  chain,  when  the  defendant,  who  was  in 
on  the  part  of  the  house,  told  him  through  a  window,  that  it  was  his  (the 

the  leuor  of  ,    ..      ,  °  ^ 

the  plaintiff;  defendant's)  freehold,  and  he  claimed  it  under  a  will,  and 
no  evidence''**  ^^  referred  the  witness  to  Mr.  Hembery,  his  solicitor. 

given  on  the 
part  of  the  de- 
fendant, it  BaU,  for  the  defendant. — If  the  defendant  had  come  into 

would  be  for  .  _  -.         ,      ,  <.    i         ^   .     .«         « 

the  Jury  to  con-  possession,  Cither  undcT  the  lessor  of  the  plaintiff  or  by 
thty'rcrV  wtfi.  °^ea^8  ^f  any  of  the  tenants  of  the  lessor  of  the  plaintiff,  I 
eTide^STtUt      *^°*^*  ^^^^  *^®  defendant  could  not  put  the  lessor  of  the 
the  property       plaintiff  ou  the  proof  of  his  title ;  but  here  the  defendant 
to  the  leuor  of   comcs  in  independently  of  the  lessor  of  the  plaintiff  and  of 
the  plaintiff.       y^  tenants,  and  he  claims  the  property  as  his  freehold. 
That  being  so,  the  lessor  of 'the  plaintiff  can  only  recover 
by  the  goodness  of  his  own  title ;  and  he  cannot,  without 
proving  a  title  in  himself,  call  on  the  defendant  to  shew 
his  title.    If  the  lessor  of  the  plaintiff  had  shewn  the  re- 
ceipt of  rent  by  himself  for  twenty  years,  that  would  be 
evidence  of  title ;  but  the  receipt  of  rent  for  foxur  or  five 


V. 

Martin. 
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quarters  is^  as  I  submit,  not  sufficient.    In  ejectment  the 
plaintiff  is  not  entitled  to  recover  by  proof  of  possession     .T     '    ^^ 
as  he  does  in  trespass;  he  can  only  recover  upon  proof  of 
a  good  title. 

Lord  Denman^  C.  J.^  (in  summing  up). — ^Kthe  defend- 
ant has  any  title  to  this  property  he  ought  to  shew  it  now. 
I  think  that  the  lessor  of  the  plaintiff  has  given  sufficient 
evidence  for  me  to  leave  to  you^  and  you  are  to  consider 
whether  this  evidence  satisfies  you^  that  the  lessor  of  the 
plaintiff  is  the  owner  of  this  property.  You  have  had  it 
proved  that  the  lessor  of  the  plaintiff  received  the  rents  for 
four^  and,  in  some  instances,  five  quarters,  without  inter- 
ruption ;  and  then  the  defendant  gets  into  possession,  and 
says  the  property  is  his  freehold.  The  defendant  gives 
you  no  evidence  of  any  right  in  himself,  and,  for  aught  that 
appears  in  this  case,  he  is  a  mere  wrong-doer.  You  are 
therefore  to  say,  whether  you  are  satisfied  by  the  evi- 
dence that  this  property  really  belongs  to  the  lessor  of  the 
plaintiff. 

Verdict  for  the  plaintiff  (a). 

S.  Martin,  and  Chadwicke  Jones,  for  the  plaintiff. 
Bolt,  for  the  defendant. 

[Attomiet— 7^^.  WaUSf  and  Hemhtry.^ 

(a)  See  the  cases  of  Doe  d.      andDoed.Stansbunfy.ArkufrijfAi, 
HughtM  V.  DyhaU,  3  C.  &  P.  610 ;      5  C.  &  P.  575. 


VOL.  I.  n  N.  P. 
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BeunBj  Esq.,  V.  Thompson. 

Assumpsit  for  the  toils  of  goods  passing  through  a 
certain  manor  of  the  plaintiff^  andwharfSage  in  the  manor, 


Dec.  15. 

In  aasumptit 
for  tolls,  a  com- 
putus of  a  pre- 

^i??,"'  'S*""*  and  for  tolls  due  to  the  plaintiff  as  owner  of  the  port  of 

of  83  Hen.  6,  r  r 

which  was 
brought  from 
the  muniment 
room  of  the 
lord  of  the 
manor,  but 
which  was  not 
signed,  and  of 
which  no  evi- 
dence of  the 
handwriting 
could  be  given, 

but  in  wldch  the  receiver  purported  to  charge  himself  with  the  receipt  of  money,  was  offered 
in  evidence : — Held,  to  be  receivable. 

The  plaintiir  claimed  tolls  throughout  the  port  of  Pkd»tow  i-^Held,  that  a  record  of  K.  B.,  of 
7  Ric.  2,  of  a  cause  removed  by  certiorari  from  the  maritime  eonrt  of  Aldestowe,  was  recdvable 
in  evidence  for  the  plaintiff,  although  that  cause  was  an  action  of  trespass  for  uking  a  ship, 
and  the  present  plaintiff  and  defendant  did  not  claim  under  either  of  the  parties  to  it ;  and 
evidence  was  allowed  to  be  given  by  the  witness  who  produced  it,  that  he  had  ascertained^from 
records  that  Aldestowe  and  Padstow  are  different  names  for  the  same  place. 

But  the  opposite  counsel  will  not  be  allowed  to  ask  him  whether  he  had  not  found  other 
records  besides  those  given  in  evidence,  which  related  to  the  right  of  the  prior  of  B.,  from 
whom  the  plaintiff  traced  his  title,  as  that  would  be  giving  parol  evidence  of  the  contenu  of 
those  records. 


Padstow^  with  a  coimt  for  tolls  generally. 

Plea :  as  to  i£10,  being  the  tdls  due  for  passage  and  wharf- 
age, and  on  the  last  count  for  tolls  generally,  a  plea  of  pay- 
ment of  £10  intoCourt,  and,  as  to  residue,  non  assumpsit  (a). 

Replication :  as  to  the  £10,  accepting  that  sum,  with  a 
similiter  to  the  non  assumpsit. 


(a)  As  the  fonns  of  the  declara- 
tion and  plea  may  be  usefiil  in 
practice,  we  have  subjoined  them. 

Declaration,  —  '*  That  the  de- 
fendant heretofore,  to  wit,  on  the 
17th  day  of  January,  a.  d.,  1840, 
was  indebted  to  the  plaintiff  in 
£200  for  divera  reasonable  tolb' 
and  sums  of  money  due  and  of 
right  payable  from  and  by  the  de- 
fendant to  the  plaintiff,  to  wit,  for 
the  passage  of  divers  goods  and 
chattels^  wares  and  merchandizes, 
over  and  through  a  certain  manor 
and  certain  premises  of  the  plain- 
tiff, at  the  defendant's  request,  and 
by  the  permission  and  sufferance 
of  the  plaintiff,  and  for  the  wharf- 
age and  deposit  for  certain  spaces 
of  time  then  elapsed  of  the  said 


gooda  and  chattels,  wares  and  mer- 
chandizes, in  and  upon  the  said 
manor  and  premises  of  the  plain- 
ti$  at  the  defendant's  request,  and 
by  the  sufferance  and  permission 
of  the  plaintiff. 

*'  And  for  divers  other  reason- 
able tolls  and  sums  of  money  due 
and  of  right  payable  by  and  from 
the  defendant  to  the  plaintiff  for 
and  in  respect  of  divers  tolls  and 
port  duties  due  and  of  right  pay- 
able by  and  from  the  defendant  to 
the  plaintiff,  as  and  being  owner  of 
a  certain  port,  to  wit,  the  port  of 
Padstow,  in  the  county  of  Corn- 
wall, to  wit,  for  and  in  respect  of 
divers  goods,  wares,  and  merchan- 
dizes exported  and  shipped  from 
and  out  of  the  said  port,  at  Uie  de- 
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as 


The  real  question  in  the  case  was,  whether  the  plaintiff, 
who  was  the  lord  of  the  manor  of  Padstow,  in  the  county 
of  Cornwall,  was  entitled  to  tolls  on  all  goods  shipped  from 
the  port  of  Padstow,  or  imported  into  that  port;  or 
whether  his  right  to  toll  extended  only  to  the  manor  of 
Padstow,  the  port  extending  beyond  the  manor,  and  the 
sum  paid  into  Court  being  the  amount  due  firom  the  de- 
fendant to  the  plaintiff  for  tolls  within  the  manor  only. 


1841. 


fendant's  requeit^  and  by  the  raf- 
feitnce  and  permiBsion  of  the  plain- 
tiff. 

"And  also  for  and  in  respect  of 
divers  other  goods,  wares,  and  mer- 
fhsndiies  imputed  into  and  landed 
and  unloaded  in  and  upon  the  said 
port,  at  the  defendant's  request, 
and  by  the  sufferance  and  pennis* 
lion  of  the  plaintiff. 

"And  for  divers  other  sums  of 
money  due  and  of  right  payable 
and  renderable  by  the  defendant 
to  the  plaintiff,  as  and  being  the 
owner  of  the  said  manor,  as  and 
for  certain  other  tolls  before  then 
due  and  of  right  payable  and  ren^ 
derable  by  the  defendant  to  the 
plaintiff  as  and  being  such  owner 
of  the  said  manor. 

**  And  for  divers  other  sums  of 
money  due  and  of  right  payable 
and  renderable  by  the  defendant 
to  the  plaintiff,  as  and  being  owner 
of  die  said  port,  as  and  for  and  in 
respect  of  certain  other  tolls  and 
port  duties  before  then  due  and  of 
right  payable  and  renderable  by 
the  defendant  to  the  plaintiff,  as 
and  being  such  owner  of  the  said 
port, 

"  And  for  divers  other  sums  of 
money  due  and  of  right  payable 
and  renderable  by  the  defendant 
to  the  plaintiff,  as  and  for  certain 
other  tolls  and  duties  before  then 


due  and  of  right  payable  and  ren- 
derable by  the  defendant  to  the 
plaintiff;  and  being  so  indebted, 
he,  the  defendant,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid, 
in  consideration  of  the  premises 
respectively,  promised  the  plaintiff 
to  pay  him  the  said  several  sums 
of  money  respectively  on  request; 
yet  he  hath  disregarded  his  pro- 
miae,  and  hath  not  paid  the  said 
sums  of  money,  or  any  or  either  of 
them,  or  any  part  thereof,  to  the 
plaintiffs  damage  of  £200." 

Pleat.—"  As  to  ihe  sum  of  £10 
being  part  of  the  monies  in  the  de* 
claration  mentioned,  and  therein 
alleged  to  be  due  and  payable  to 
the  plaintiff  for  the  passage  of 
goods,  chattels,  wares,  and  mer- 
chandizes, over  and  through  a  cer- 
tain manor  and  premises  of  the 
plaintiff,  and  for  wharfage  and  de- 
posit of  the  same  in  and  upon  the 
said  manor  and  premises,  and  for 
sums  of  money  due  and  payable 
and  renderable  to  the  plaintiff,  as 
and  being  owner  of  the  said  manor, 
as  and  for  certain  tolls  in  the  de- 
claration mentioned,  and  for  other 
sums  of  money  alleged  in  the  last 
count  of  the  declaration  to  be  due, 
payable,  and  renderable  to  the 
plaintiff,  as  and  for  certain  other 
tolls  and  duties  in  the  said  decUr- 
ation  last  above  mentioned,  the 
2 
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1341^  The  venue  in  this  case  had  been  originally  laid  in  Lon- 

don; but^  on  the  defendant's  application  to  change  it  into 
Cornwall,  the  plaintiff  had  retained  the  venue  in  London 
upon  the  usual  undertaking  to  give  material  evidence  in 
London. 

On  the  part  of  the  plaintiff  the  enrolment  of  an  in- 
speximus  charter  of  3rd  Edward  the  Fourth,  produced  hj 
Mr.  Devon  from  the  Record  Office  of  the  Tower  of  London, 
was  put  in.  This  was  an  inspeximus  and  confirmation  of 
several  charters  granted  by  Kings  John  and  Edward  the 
First,  and  by  Richard  Earl  of  Poictier  and  Cornwall,  to  the 
prior  and  canons  of  Bodmin,  with  whom  the  plaintiff  com- 
menced his  title  to  the  port  of  Padstow,  the  plaintiff  de- 
ducing his  title  through  the  grantee  of  King  Henry  the 
Eighth,  after  the  dissolution  of  the  religious  houses. 

It  was  proposed  on  the  part  of  the  plaintiff  to  put  in  a 
computus  of  the  prepositus  or  reeve  of  Padstow,  of  the 
33rd  year  of  the  reign  of  King  Henry  the  Sixth.  This 
computus  was  brought  from  the  muniment  room  of  the 
plaintiff  by  Mr.  Coode,  one  of  the  attomies  for  the  plaintiff. 
It  was  in  Latin,  and  not  signed  :  the  following  is  a  trans- 
lation of  it : — 

"  Padstow— The  account  of  Thomas  Robyn,  reeve  there 
from  the  feast  of  St.  Michael  the  Archangel,  in  the  33rd 
year  of  the  reign  of  King  Henry  the  Sixth,  unto  the  same 
feast  next  following,  in  the  34th  year,  for  one  whole  year. 

defendant,    by    John    Brownrigg  of  this  plea  mentioned,  and  this  he 

Gore,  hifl  attorney,  says,  that  the  is  ready  to  verify ;  wherefore  he 

plaintiff  ought  not  further  to  main-  prays  judgment,  if   the  plaintiff 

tain  his  action  in  respect  thereof,  ought  further  to  maintain  his  ac- 

because  the  defendant  now  brings  tion  thereof.    And  as  to  the  resi- 

into  Court  the  sum  of  £10  ready  to  due  of  the  said  declaration,  the 

be  paid  to  the  plaintiff.    And  the  defendant  says,  that  he  did  not 

defendant  further  says,    that  the  promise  in  manner  and  form  as  in 

plaintiff  has  not  sustained  damages  the  declaration  is  alleged,  and  of 

to  a  greater  amount  than  the  said  this  he  puts  himself  upon  the  coun- 

sum  of  £  1 0,  in  respect  of  the  causes  try,  &c. 

of  action  in  the  introductory  part  (Signed)        Edw.  Smirks. " 
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"  Bents  of  Assize.  1S41 . 

"  The  same  answers  for  209.  for  the  rent  of  Corgellow, 
and  7|</.  for  rent  at  Trenoyow^  for  a  tenement  at  Padstow, 
newly  bnilt  upon  the  Strond. 

"  Culage  of  the  sea. 
"  And  for  eight  shillings  received  for  culage  of  the  sea 
there  this  year.  Sum^  8^. 

''Tithe  of  mills. 
"And  for  eight  shillings  for  the  tithes  of  eight  mills 

there  this  year,  and  for  (a) received  for  the  customs 

of  the  sea  there  this  year.  Sum,  8^. 

"  Decayed  rents. 
"  Several  allowed  for  tenements  at  Forth  Cronck. 

"Money  paid. 
"And  allowed  to  the  same  7s.  paid  to  the  aforesaid  re- 
ceiver, by  the  hands  of  Thomas  Courteys,  for  culage  of 
the  sea,  and  for  a  fee  of  bushelage  there  this  year ;  and 
allowed  to  the  same  12d.  for  defiAult  of  culage  of  the  sea 
beyond  what  was  above  levied  this  year;  and  he  oweth 

Erie,  for  the  defendant. — I  submit  that  this  computus 
ought  not  to  be  received  in  evidence,  it  is  not  signed  by 
the  reeve,  and  there  is  no  proof  that  it  is  in  his  hand- 
writing. 

Lord  DsNMAN,  C.  J. — I  never  saw  a  signature  to  any  of 
these  ancient  reeves'  accounts,  except  the  name  in  the  head- 
ing of  the  account  is  so  to  be  considered. 

Mr.  Devon,  in  answer  to  a  question  of  Lord  Denman, 
C.  J.,  stated  that  ancient  accounts  of  this  sort  are  never 
signed. 

C.  Creuwellf  for  the  plaintiff. — ^This  is  an  account  of  a 

(a)  The  turn  was  not  legible  in  tbe  original. 
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1841 .  deceased  steward^who  makes  himself  liable  to  his  employer ; 
and  these  accounts  are  evidence  of  title.  The  account  is 
not  signed^  but  it  is  proved  that  ancient  documents  of  this 
sort  never  are  so ;  and  at  this  distance  of  time  it  is  impos- 
sible that  it  should  be  proved  by  distinct  evidence  either 
that  this  person  was  reeva  to  the  prior  and  canons  of  Bod* 
min^  or  that  this  account  is  in  his  handwriting. 

Cockbum,  on  the  same  side. — The  prior  and  canons  were 
not  entitled  to  these  tolls  in  their  individual  capacity,  but 
in  their  corporate  capacity.  The  corporate  body  was  dis- 
solved, and  their  rights  transferred  to  the  grantee  of  the 
crown,  under  whom  we  claim;  and  no  one  could  be  better 
entitled  to  the  custody  of  this  account  than  the  present 
plaintiff. 

Lord  Denman,  C«  J. — I  think,  that,  at  this  distance  of 
time,  this  document  must  be  taken  to  be  in  the  reeve's 
handwriting. 

Butt,  for  the  plaintiff,  cited  the  case  of  Crease  v.  Barrett  (a). 

Erie. — I  am  aware,  that,  in  a  case  in  the  Exchequer  (i), 
a  chartulary  of  Glastonbury  Abbey,  which  was  in  the  muni- 
ment room  of  the  Marquis  of  Bath,  was  decided  to  be  in 
proper  custody,  as  the  Marquis  of  Bath  was  the  grantee  of 
some  of  the  abbey  lands;  but,  as  this  account  is  not  signed, 
it  may  be  only  a  copy. 

Lord  Denman,  C.  J. — I  think,  that,  under  all  the  cir- 
cumstances, I  must  take  this  document  to  be  an  original; 
and  I  think,  also,  that  it  comes  from  the  proper  custody. 

(a)  1  C,  M.  &  R.  919.    In  that  facts  stated  in  that  entiy  were  not 

case  it  was  held,  that  die  entry  of  known  to  him  of  his  own  know- 

a  decease  dpenon,  chaining  him-  ledge. 

self,  is  admissible  against  strangers,  (b)  Tlie  case  of  BuUen  v.  iJfi- 

even  though  it  appears  that  the  chell,  2  Price,  399. 
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An  aoeoxmt  of  this  sort  would  bfs  very  likely  to  be  delivered 
to  a  purchaser  or  grantee,  the  same  as  a  rental  would  be. 
I  shall  reoeive  it  in  eyidence. 

The  computus  were  put  in  and  read  (a). 

C  Oretswett,  for  the  plaintiff,  proposed  to  give  in  evi* 
dence  a  record  of  the  Court  of  King's  Bench,  of  the  7th 
Bichard  the  Second,  being  the  record  of  a  case  of  Osbert 
Hamdey  t.  John  Almeston,  which  was  removed,  by  certio- 
rari, from  the  Maritime  Court  of  Padstow  to  the  Court  of 
King's  Bench. 

Tins  record  was  headed,  '^  Pleas  before  the  Lord  the 
King  at  Westminster,  of  the  Term  of  the  Holy  Trinity,  in 
the  7th  year  of  the  reign  of  King  Richard  the  Second,  from 
the  Conquest.  jR.  TVeriUan" 

It  commenced  with  stating  the  writ  of  certiorari  (in  hsec 
verba)  directed  to  the  ''  reeve  and  burgesses  of  the  town  of 
Aldestow,''  and  set  out  the  return  to  the  writ,  which  stated, 
that,  at  the  Maritime  Court  held  at  Aldestow,  Osbert  Ha- 
meley  complained  of  John  Alweston,  of  a  plea  of  trespass; 
and  that  John  Alweston  was  attached,  by  his  ship  the  Ju- 
lian of  Plymouth,  of  which  John  Gofayre  was  master;  and 
that  Osbert  Hameley  counted  against  him  for  taking  his 
ship,  "  The  Mary  of  the  port  of  Padstow,'*  and  for  car- 
lying  away  John  Gynes,  his  servant,  the  master  of  that 
vessel,  and  the  anchors,  cables,  &c.  To  which  John  Al- 
weston says  nothing,  but  that  he  is  the  owner  of  only 
one-half  and  a  moiety  of  a  quarter  of  another  half  of  the 
Julian.  The  record  went  on  to  state,  that  Osbert  Hame- 
ley called  witnesses,  and  was  adjudged  to  recover  200  marks 
from  John  Alweston ;  and  the  bailiffs  of  the  town  were  com- 
manded to  sell  John  Alweston's  share  in  the  Julian.  The 
record  went  on  to  state,  that  afterwards  Osbert  Hameley, 
asserting  that  he  was  not  satisfied,  the  sheriff  of  Cornwall 

(a)  See  the  cases  of  Doe  d.  Sturt  v.  Afobbf,  ante,  p.  1,  and  Doe  d. 
Bodenham  v.  Coleombe,  post. 
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was  commanded  to  summon  John  Alweston  to  appear  in 
the  King's  Bench ;  but  the  sheriff  returned  nil :  and  the 
sheriff  of  Devonshire  was  commanded  to  summon  John  Al- 
weston^ and  he  appeared  in  the  King's  Bench,  and  pleaded 
that  the  town  of  Aldestow  is  held  by  the  prior  of  Bod- 
min, and  that  the  prior  hath  not  cognizance  of  pleas  or  the 
jurisdiction  of  an  Admiralty  Court.  To  this  Osbert  Ha- 
meley  replied,  that  the  reeve  and  burgesses  have  jurisdic- 
tion '*  of  all  pleas  to  the  maritime  law  belonging/'  "  and 
this  he  is  ready  to  verify;''  ''  and  because  John  Alweston 
refuses  the  verification  aforesaid,  he  prays  judgment  and 
execution."  The  record  then  set  out  continuances,  by  curia 
advisare  vult,  for  four  terms,  when  John  Alweston  came 
and  pleaded  the  ''  King's  letters  patent  for  the  protection 
and  defence  of  him  the  aforesaid  John,  and  for  all  the 
lands,  goods,  rents,  and  all  the  possessions  of  the  said 
John,"  of  which  letters  patent  he  makes  profert,  and  they 
were  set  out  verbatim  on  the  record  (a),  and  the  record 


(a)  The  following  is  a  transla- 
tion of  the  letters  patent  of  protec- 
tion : — 

"  Richard,  hy  the  grace  of  God, 
King  of  England  and  France, 
and  Lord  of  Ireland.  To  all  his 
bailii&  and  faithful  persons  to 
whom  these  present  letters  shall 
come,  greeting.  Know  ye,  that 
we  have  taken  in  our  protection 
and  defence,  John  Alweston  of  Ply- 
mouth, who  is  going  in  our  service 
to  the  parts  of  Brittany,  and  there 
to  continue  with  our  faithful  and 
beloved  John  de  Roches,  Knight, 
captain  of  the  town  of  Brest,  in  de- 
fence of  the  castle  and  town  there, 
and  also  the  men,  lands,  goods, 
rents,  and  all  the  possessions  of  the 
said  John  Alweston ;  and  therefore, 
we  command  you,  that  you  maintain, 
protect,  and  defend  the  same  John 
Alweston,  his  lands,  goods,  rents, 


and  all  his  possessions,  not  per- 
mitting any  one  to  interfere  or 
meddle  with  them,  to  the  injury, 
molestation,  damage,  or  hurt  of 
him ;  and,  if  any  forfeiture  thereof 
hath  been  made,  without  delay 
cause  amendment  thereof  to  be 
made.  In  witness  whereof,  we  have 
caused  these  our  letters  to  be  made 
patent,  and  to  continue  for  one 
year.  Also,  we  will  that  the  same 
John  Alweston,  in  the  mean  time, 
shall  be  quit  of  all  pleas  and  plaints, 
except  pleas  of  dower,  unde  nil  ha- 
bet,  and  of  quare  impedit  and  as- 
size of  novel  disseisin,  and  last  pre- 
sentation and  attaint,  and  except 
the  plaints  for  which  he  may  hap- 
pen to  be  summoned  before  our 
justices  itinerant  in  their  iters. 
These  presents  not  being  the  less 
valid,  if  it  shall  happen  that  he  the 
said  Jphn  Alweston,  &c.  there  shall 
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concluded  in  the  following  form: — ''By  pretext  of  which 
letters^  the  plaint  aforesaid  remains  without  day/' 

Erie,  for  the  defendant. — I  submit  that  this  record  is  no 
evidence  in  the  present  action.  It  is  in  a  cause  between 
two  parties  under  whom  neither  of  the  present  parties 
claim.     It  is  res  inter  alios. 


1841. 


not  be  taken,  or  after  or  nnce  the 
term  aforesaid  lie  shall  have  re- 
turned into  England  from  the  parts 
aforesaid.  Witness  ourself at  West- 
minster,  the  22nd  day.  of  January, 
in  the  ninth  year  of  our  reign." 
The  law  on  the  subject  of  pro- 
tections will  be  found  in  Co.  Litt. 
130.  a.  etseq. ;  but  Lord  Coke  says, 
'*  of  these  protections  I  cannot  say 
any  thing  of  mine  own  experience, 
for  albeit  Queen  Elixabeth  main- 
tained many  wars,  yet  she  granted 
few  w  no  protections,  and  her  rea- 
son was,  that  he  was  no  fit  subject 
to  be  employed  in  her  sendee,  that 
was  subject  to  other  men's  actions, 
lest  she  might  be  thought  to  delay 
justice."  Mr.  Justice  Blackstane, 
in  treating  of  protections,  says  (3 
Bl.  Com.  ch.  19),  that  *<  King 
William,  in  1692,  granted  one  to 
Lord  CuUi  [a  distinguished  general 
of  that  period]  to  protect  him  from 
being  outlawed  by  his  tailor,  which 
is  the  last  that  appears  upon  our 
books/'  The  case  is  Barrudaie  v. 
Lord  CuUs,  3  Ley.  332 ;  from  which 
it  appears,  that  the  counsel  for  the 
tailor  tried  to  get  rid  of  the  effect  of 
theprotection  on  technical  grounds ; 
but  they  failed  in  doing  so,  and 
the  protection  was  allowed  by  the 
Court  of  Common  Pleas.  In  early 
times,  these  letters  patent  of  pro- 
tection must  have  been  commonly 
granted,  as  there  is  a  considerable 


number  of  cases  on  the  subject  of 
them  in  the  Year  Books ;  and  **  Pro- 
tection "  is  a  title  of  some  length 
in  Vin.  Abr.  vol.  18;  and  under 
that  title,  C.  2,  a  case  of  Trin.  Term, 
4  &  5  Philip  and  Mary,  is  cited 
from  Jenk.  Cent.  213,  pi.  52,  in 
which  *'  a  prisoner  in  execution 
in  the  Fleet  was  thought  a  man 
very  necessary  to  serve  the  Queen 
in  her  wars;  and  the  C'Ourt  was 
moved  by  the  Attorney-General  by 
command  of  the  privy  council, 
whether  the  Queen  might  license 
him  with  a  keeper  to  go  to  Berwick 
to  defend  it;  but  all  the  justices  of 
B.  R.  and  C.  B.  held,  that  he  could 
not  be  dismissed  by  protection, 
quia  moratur  supra  salva  custodia.'' 
There  is  no  doubt  that  the  preroga- 
tive of  the  crown  as  to  protections 
is  unaltered,  although,  in  practice, 
they  are  now  never  granted.  It 
is,  however,  not  unusual  in  acts 
of  parliament,  inflicting  a  penalty, 
to  take  away  the  defence  of  a  pro- 
tection; thus,  in  the  stat  55  Geo. 
3,  c.  137,  s.  6,  which  imposes  a 
penalty  of  £100  on  any  person 
having  the  management  of  the 
poor  contracting  to  supply  the 
workhouse  with  goods,  it  is  enacted, 
that  the  penalty  shall  be  recovered 
by  action,  in  which  **  no  essoign, 
protection^  wager  of  law,  or  more 
than  one  imparlance  shall  be  al- 
lowed." 
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1841 .  ^*  Crciswell. — I  tender  it  in  evidence  to  shew^  that  in  the 

reign  of  Richard  the  Second  there  was  a  port  of  Padstow, 


Bruni 

V.  and  that  it  belonged  to  the  prior  of  Bodmin. 

Thompsow. 

Lord  DsNMAN^  C.  J. — I  think  I  must  receive  it  in  evi- 
dence. 


The  record  was  given  in  evidence. 

Mr.  Devon  stated,  that,  from  his  knowledge  derived  from 
other  records,  he  was  enabled  to  state  that  the  place  called 
Aldestow  was  the  same  place  as  Padstow. 

Erie  proposed  to  ask  Mr.  Devon,  whether  he  had  not 
found  other  records  relating  to  the  rights  of  the  priory  of 
Bodmin,  besides  those  produced  in  this  cause? 

C.  Cresswell. — I  submit  that  the  question  cannot  be  put^ 
as  it  is  in  effect  inquiring  into  the  contents  of  written  do* 
cuments. 

Erie. — It  is  like  the  case  of  asking  as  to  other  bills  of 
exchange. 

Lord  Denman,  C.  J. — I  think  that  the  question  cannot 
be  put.    It  is  not  like  an  inquiry  as  to  a  course  of  dealing* 

The  question  was  not  put. 

A  great  deal  of  evidence  ^-as  given  on  the  part  of  the 
plaintiff;  but,  at  the  end  of  the  plaintiff's  case, 

Erle^  for  the  defendant,  applied  for  a  nonsuit,  on  the 
ground  that  there  had  been  no  material  evidence  given  in 
London,  so  as  to  satisfy  the  plaintiff's  undertaking. 

C.  Cresswell. — I  have  produced  a  record  from  the  Tower 
of  London. 
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It  appearing  that  the  Tower  is  not  in  the  city  of  London 
the  plaintiflF  was  nonsuited  (a). 

Nonsuit. 

Cres9wett,  Cockbum,  and  Butt,  for  the  plaintiff. 

Erie,  Smirke,  and  Montagu  Smith,  for  the  defendant. 

[Attornies — Coode  ^  Broume,  and  Gore  ^  LeweUin.'] 


1841. 


In  the  ensning  Term,  C.  Cresstoell,  for  the  plaintiff,  ap* 
pUed  for  a  new  trial,  on  affidavits  which  stated,  that  that 
part  of  the  Tower  of  London  from  which  the  inspeximus 
charter  of  King  Edward  the  Third  was  produced,  was  situ- 
ated in  the  city  of  London. 

The  Court  granted  a  rule  to  shew  cause. 


(a)  If  a  plaintiiThas  undertaken 
to  give  material  eyidence  in  a  par- 
ticular county,  and  does  not  do  so, 
he  will  be  nonsuited  if  the  objection 
be  taken  at  the  trial;  but  it  was 
held,  in  the  case  of  How  t.  Pick- 
wrd^  2  M.  &  W.  373,  that  this  ob- 


jection is  BO  ground  of  nonsuit,  un- 
less it  be  taken  at  the  trial.  As  to 
what  is  material  evidence,  sufficient 
to  satisfy  such  an  undertaking,  see 
Archbold's  Practice  of  the  Q.B.  by 
Chitty,  Vol,  II.  p.  961. 


Ceaio,  Bart.,  and  Others  t;.  Fenn  and  Others. 


Dee.  \e. 


v/OYENANT  on  a  policy  of  insurance  effected  at  the  in  an  action 
Asylum  Life  Insurance  Office,  on  the  life  of  the  Hon.  JJ^^  offlcV 
George  Talbot.— Plea,  that,  at  the  time  of  the  making  of  on  » life  poUcy, 

°  '  ^  "         itisnooljecaon 

the  declaration  as  to  the  state  of  health  of  the  said  G.  T.,  to  a  special 
and  at  the  time  of  the  making  of  the  policy,  the  habits  of  sworn,  thiu  he 

is  a  director  of 
another  in- 
surance ofllce,  unless  that  office  has  granted  a  policy  on  the  life  in  question,  and  the  amount  of 
that  policy  be  unpaid. 

If  in  an  action  on  a  life  policy  the  defendants  'plead  that  at  the  time  of  the  declaration  of 
health  and  the  policy  the  habits  of  the  person  whose  life  was  insured  were  immoderate  and  in* 
temperate,  and  that  he  was  addicted  to  excessive  drinldng.  Replication  :  that  his  habits  were 
moderate  and  temperate,  and  not  immoderate  and  intemperate,  and  that  he  was  not  addicted 
to  excessive  drinking : — Held^  that  on  these  pleadings  the  plaintiff  should  begin,  at  there  waa 
an  affirmative  on  both  sides. 
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1841.  ^^6  ^d  ^*  ^-  ^6^  immoderate  and  intemperate,  and  the 
said  G.  T.  was  addicted  to  excessive  drinking,  (concluding 
with  a  verification). — Beplication,  that,  at  the  time  &c.,  the 
habits  of  the  said  6.  T.  were  moderate  and  temperate ;  and 
that  the  habits  of  the  said  O.  T.  were  not  immoderate  and 
intemperate,  nor  was  he  addicted  to  excessive  drinking; 
(concluding  to  the  country). 

Before  the  jury  was  sworn,  Kelly,  for  the  plaintiffs,  ob- 
jected to  two  of  the  special  jurors  being  sworn,  on  the 
ground  that  one  of  them  was  a  director  of  the  Clergy's  Mu- 
tual Assurance  Society,  and  the  other  a  director  of  the 
Albion  Insurance  Company. 

Lord  Denman,  C.  J. —  Has  either  of  those  offices 
granted  a  policy  on  the  life  of  the  Hon.  George  Talbot? 

It  was  admitted  on  both  sides  that  neither  of  these 
offices  had. 

Lord  Denman,  C.  J. — I  think  that  it  is  no  objection, 
unless  there  is  a  policy  on  the  life  of  the  Hon.  G.  Talbot 
granted  by  the  office  to  which  the  juror  belongs,  and  unless 
the  amount  of  that  insurance  is  still  unpaid. 

Both  the  jurors  were  sworn. 

F.  Pollock,  A.  G.,  for  the  defendants. — I  submit  that 
the  defendants  have  the  right  to  begin.  The  question  is 
this,  which  party  would  fail  if  there  were  no  evidence 
given  on  either  side?  And  I  apprehend  that  it  would  be 
taken  that  Mr.  Talbot  was  moderate  and  temperate  until 
the  contrary  was  shewn. 

Lord  Denman,  C.  J. — ^There  is  an  affirmative  on  both 
sides.  I  think,  on  these  pleadings,  that  the  plaintiffs 
should  begin  (a). 

(a)  See  the  case  of  Soward  v.  /ifw,  Knt.,  v.  Deibrough,  8  C.  &  P. 
Legsfoft,  7  C.  &  P.  613;  and  Raw-      321. 
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KeOy,  for  the  plaintiffs,  opened  the  plaintiffs'  case.  i84l. 


Verdict  for  the  defendants. 

Keify,  B.  Andrews,  and  H.  HtU,  for  the  plaintiffs. 

F.  Pollock,  A.  G.,  ^7^esiger,  and  Butt,  for  the  defendants. 
[Attomiei — Wiglenoorth  Sf  Co,,  and  Swain  ^  Co.'] 


Craig 

FSNN. 


COUET   OF    EXCHEQUER. 

Aiffoumed  Sitiings  in  London  after  Trinity  Term,  1841. 

BEFORE    LORD   ABINGEB,  C.  B. 


Davey  V.  Mason. 

L/ASE. — The  declaration  stated,  that  the  defendant  was  siik  dresses 
a  common  carrier  from  Newington,  in  the  connty  of  Snr-  IJJJari"g  a^Jnot 
rejr,  to  Lindfield,  in  the  connty  of  Sussex,  and  that  the  ^^f  ^*  ^'„J^*^*j|^ 
plaintiff,  on  the  12th  of  November,  1840,  ''  at  a  certain  the  Gamers' 
honse  or  inn,  called  or  known  by  the  name  or  sign  of  &  i  wiiL  4,' 
the  Horse-shoe,  at  Stones-end,  in  Newington  aforesaid,  arnn'eye-gU» 
in  the  said  county  of  Surrey,  caused  to  be  delivered  to  ^^^  ■  8oW 
the  defendant,  and  the  defendant  then  accepted  and  re-  to  it,  for  the 
ceived  from  the  plaintiff/'  a  trunk,  a  box,  and  a  small  being  hung 
chest,  containing  divers  goods  and  chattels,  to  wit,  four  ^^^JJ^  J^*,"^^ 

"trinkets" 
within  the  meaning  of  that  enactment. 
If  a  message  be  left  at  the  booking  ofBce  of  a  carrier  ft>om  N.  to  L.  for  his  van  to  call  for  the 
plaintiflTs  luggage  at  another  inn,  for  the  purpose  of  its  being  carried  to  L.,  and  the  carrier's  ser- 
Yaot  and  van  go  to  the  other  inn,  and  the  plaintiff's  luggage  be  there  put  into  the  carrier's  van 
and  afterwards  lost  therefrom,  the  carrier  is  liable  for  the  loss,  just  as  he  would  be  if  the  luggage 
of  the  plaintiff  had  been  taken  to  the  defendant's  regular  booking-office. 


48 


CASES  AT  NISI  PRIUS, 


1841. 


''that  carriers  shall  not  be  liable  for  '  trinkets/  or  for 
'  silks  in  fk  manufactured  or  an  unmanufactured  state,  and 


tractor,  stage  coach  proprietor,  or 
other  common  carrier  hy  land  for 
hire,  shall  be  liable  for  Uie  Ion  of 
or  injury  to  any  article  or  articles 
or  property  of  the  descriptions  fol- 
lowing; (that  is  to  say),  gold  or 
silver  coin  of  this  reahn  or  of  any 
foreign  state,  or  any  gold  or  silver 
in  a  manu&ctured  or  unmanufac- 
tured state,  or  any  precious  stones, 
jewellery,  watches,  clocks,  or  time- 
pieces of  any  description,  trinkets, 
bills,  notes  of  the  governor  and 
company  of  the  Banks  of  England, 
Scotland  and  Ireland  respectively, 
or  of  any  other  bank  in  Great  Bri- 
tain or  Ireland,  orders,  notes,  or 
securities  for  payment  of  money, 
£nglish  or  foreign,  stamps,  maps, 
writings,  title  deeds,  paintings, 
engravings,  pictures,  gold  or  sil- 
ver plate  or  plated  articles,  glass, 
china,  silks  in  a  manufactured  or 
unmanufactured  state,  and  whe- 
ther wrought  up  or  not  wrought 
up  with  other  materials,  furs,  or 
lace,  or  any  of  them,  contained  in 
any  parcel  or  packages  which  shall 
have  been  delivered,  either  to  be 
carried  for  hire  or  to  accompany 
the  person  of  any  passenger  in  any 
mail  or  stage  coach  or  other  pub- 
lic conveyance,  when  the  value  of 
such  article  or  articles  or  property 
aforesaid,  contained  in  such  parcel 
or  package,  shall  exceed  the  sum 
of  ten  pounds,  unless  at  the  time 
of  the  delivery  thereof  at  the  of- 
fice, warehouse,  or  receiving  house 
of  such  mail  contractor,  stage 
coach  proprietor,  or  other  com- 
mon carrier,  or  to  his,  her,  or  their 
book-keeper,  coachman,  or  other 


servant,  for  the  purpose  of  being 
carried,  or  of  accompanying  the 
person  of  any  passenger  as  afore* 
said,  the  value  and  nature  of  such 
article  or  articles  or  property  shall 
have  been  declared  by  the  person 
or  persons  sending  or  delivering 
the  same,  and  such  increased 
charge  as  hereinafter  mentioned, 
or  an  engagement  to  pay  the  same, 
be  accepted  by  the  person  re- 
ceiving such  parcel  or  package." 
And  by  section  2,  '*  that  when 
any  parcel  or  package  containing 
any  of  the  articles  above  specified 
shall  be  so  delivered,  and  its  value 
and  contents  declared  as  aforesaid, 
and  such  value  shall  exceed  the 
stun  of  ten  pounds,  it  shall  be  law- 
ful for  such  mail  contractors,  stage 
coach  proprietors,  and  other  com- 
mon carriers,  to  demand  and  re- 
ceive an  increased  rate  of  charge, 
to  be  notified  by  some  notice  af- 
fixed in  legible  characters  in  some 
public  and  conspicuous  part  of 
the  oflSce,  warehouse,  or  other  re- 
ceiving house  where  such  parcels 
or  packages  are  received  by  them 
for  the  purpose  of  conveyance, 
stating  the  increased  rates  of 
charge  required  to  be  paid  over 
and  above  the  ordinary  rate  of 
carriage  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken 
for  the  safe  conveyance  of  such 
valuable  articles;  and  all  persons 
sending  or  delivering  parcels  or 
packages  containing  such  valua- 
ble articles  as  aforesaid  at  such 
office  shall  be  bound  by  such  no- 
tice, without  further  proof  of  the 
same  having  come  to  their  know- 
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Vhether  wrought  up  or  not  wrought  up  with  other  mate- 
rials" (6)j  unless  the  value  be  declared,  and  an  increased 


1841. 


ledge.*'  And  alwby  sect.  4,  '*  That, 
from  and  after  the  fint  day  of  Sep- 
tember now  next  ensuing,  no  pub- 
lic  notice  or   declaration  hereto- 
fore made  or  hereafter  to  be  made 
shall  be  deemed  or  constraed  to 
limit  or  in  anywise  affSect  the  lia- 
bility at  common  law  of  any  such 
mail  contractors,  stage  coach  pro- 
prieton,  or  other  public  common 
carrien  as  aforesaid,  for  or  in  re- 
spect of  any  articles  or  goods  to  be 
carried   and  conveyed  by  them ; 
but  that  all  and  every  such  mail 
contractors,  stage  coach  proprie- 
toiBy    and  other  common  carriers 
aa  aforesaid,  shall,  from  and  after 
the  aaid  fint  day  of  September,  be 
liable,  as  at  the  common  law,  to 
answer  for  the  loss  or  any  injury 
to  any  articles  and  goods  in  re- 
spect whereof  they  may  not  be  en- 
titled to  the  benefit  of  this  act,  any 
public    notice   or   declaration   by 
them    made  and  given    contrary 
thereto,    or    in    anywise  limiting 
soch    liability,     notwithstanding." 
And   by  sect  5,   "That  for  the 
purposes  of  this  act  every  office, 
warehouse,    or    receiving    house, 
which  shall  be  used  or  appointed 
by  any  mail  contractor  or  stage 
coach    proprietor    or    other    such 
common   carrier  as  aforesaid,  for 
the  receiving  of  parcels  to  be  con- 
veyed as  aforesaid,  shall  be  deemed 
and  taken  to  be  the  receiving  house, 
warehouse,  or  office  of  such  mail 
contractor,  stage  coach  proprietor, 
or    other   common    carrier;    and 
that  any  one  or  more  of  such  mail 
contractors,    stage  coach  proprie- 
tors, or  common  carriers,  shall  be 

VOL.  I. 


liable  to  be  sued  by  his,  her,  or 
their  name  or  names  only ;  and  that 
no  action  or  suit  commenced  to 
recover  damages  for  loss  or  injury 
to  any  parcel,  package,  or  person, 
shall  abate  for  the  want  of  joining 
any  co-proprietor  or  co-partner  in 
such  mail,  stage  coach,  or  other 
public   conveyance   by    land    for 
hire  as  aforesaid."    And  also,  by 
sect  6,  "  That  nothing  in  this  act 
contained  shall  extend  or  be  con- 
strued to  annul  or  in  anywise  affect 
any  special  contract  between  such 
mail  contractor,  stage  coach  pro- 
prietor, or  common  carrier,  or  any 
other  parties,  for  the  conveyance 
of  goods  and  merchandi2es."   And 
also,  by  sect  8,  "  That  nothing  in 
this  act  shall  be  deemed  to  pro- 
tect  any  mail    contractor,    stage 
coach  proprietor,    or  other  com- 
mon carrier  for  hire  from  liability 
to  answer  for  loss  or  injury  to  any 
goods  or  articles  whatsoever,  aris- 
ing from  the  felonious  acts  of  any 
coachman,  guard,  book-keeper,  por- 
ter, or  other  servant  in  his  or  their 
employ,  nor  to  protect  any   such 
coachman,  guard,  book-keeper,  or 
other  servant  from  liability  for  any 
loss  or  injury  occasioned  by  his  or 
their  own  personal  neglect  or  mis- 
conduct"  But,  by  sect  9,  carriers, 
although  the  value  of  the  goods  is 
declared,  are  not  to  be  liable  for 
more  than  the  value  proved  at  the 
trial ;  and  by  sect.  10,  they  may 
pay  money  into  Court. 

(b)  It  may  be  worthy  of  con- 
sideration, whether  the  words 
"  wrought  up  with  other  mate- 
rials," do  not  refer  to  poplins,  chal- 

E  N.  P. 
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184 1.  ^te  of  carriage  paid.  I  submit  that  the  eye-glass  and 
chain  are  trinkets,  and  that  the  silk  dresses  are  silks  within 
the  meaning  of  the  enactment. 

Lord  Abinger,  C.  B.,  (in  summing  up). — Silk  dresses 
made  up  for  wear  clearly  do  not  come  within  the  meaning 
of  the  enactment  that  has  been  relied  on  by  the  learned 
counsel  for  the  defendant  {c).  Nor  can  a  gold  chain  used 
for  an  eye-glass  be  considered  as  a  trinket  [d).  The  object 
of  the  Legislature,  no  doubt,  was  to  protect  carriers  firom 
liability,  where  goods  of  great  value  were  intrusted  to 
them,  and  they  did  not  have  due  notice  of  the  amount  of 
such  value.  With  respect  to  the  other  point,  it  appears 
that  the  defendant's  servant  and  van  called  for  these  things 
at  the  Horse- Shoe,  just  as  it  is  the  custom  for  carriers  to 
do.  If  you  are  satisfied  that  this  luggage  was  delivered  to 
the  defendants  servant,  as  has  been  proved,  I  am  of  opinion 
that  the  defendant  is  just  as  much  liable  in  this  action  as  if 
he  had  taken  up  these  goods  at  the  Talbot  instead  of  having 
taken  them  up  at  the  Horse-Shoe  (e). 

Verdict  for  the  plaintiff — ^Damages  j625. 
Humfrey  and  Comer j  for  the  plaintiff. 
Petersdorffj  for  the  defendant. 

[Attomies—G.  4*  C.  Comer,  and  Hall  ^  €0,1 

lies,  and  other  goods  composed  of  a  129,  the  plaintiff  sent  a  parcel,  di- 

mixture  of  silk  and  worsted,  or  silk  rected  to  a  person  in  London,  to 

and  cotton,  and  the  like.  the  postmaster    of  Bradford,    to 

(c)  With  respect    to  the  con-  be  forwarded  to  Melksham.    The 

struction  of  this  enactment  as  to  postmaster   received  2d.  to  book 

furs,  see  the  case  of  Mayhew  ▼.  the  parcel,  and  sent  it  by  a  mail 

NeUon,  6  C.  &  P.  58.  cart  to  the  King's  Arms,  at  Melk- 

{d)  Dr.  Johnson,  in  his  Diction-  sham.     He  was  accustomed  so  to 

ary,  defines  trinkets  to  be ''  Toys ;  take  in  parcels  for  the  mail  cart, 

ornaments  of  dress ;  superfluities  of  The    innkeeper,     at    Melksham, 

decoration."  booked    the    parcel  for    London, 

(e)  In  the  case  of  Syms  v.  Chap-  chai^ng  2d,  as  '*  booking"  for  his 

/iff,  5  A.  &  £.  634,  and  1  N.  &  P*  own  trouble,  and  also  charging  on 
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the  parcel  the  demand  for  carriage  office    was    kept   at    the    King*8  ig^i 

from  Bradford,  which  he  had  paid.  Arms.    The   parcel    was    lost : — 

He  forwarded  the  parcel  by  a  mail  Held,  first,  that,  for  the  purpose  of 

coach   (of   which  the  defendants  taking  in  this  parcel,  the   King's 

were  proprietors)  to  London.     Se-  Arms  was  a  receiving-house  of  the 

Teral  coaches  used  to  stop  at  the  defendants    within    the    Carriers' 

King's  Arms ;  and  this  mail  pulled  Act,    1 1    Geo.  4   &    1    Will.  4, 

up  there,  but  did  not  change  horses.  c.   68  ;    and,   secondly,    that    the 

The  innkeeper  had  no  express  au-  plaintiff  might  properly  sue  the  de- 

thority  from  the  defendants  to  take  fendants  on  a   contract  to  carry 

in  parcels,  and  used  his  discretion  from  Melksham  to  London.    See 

in  sending  them  by  mail  or  any  the  case  of  Hawkes  v.  Smith,  post, 

other  coach.     No  regular  booking-  p.  72. 


Second  Sitting  at  Westminster  in  Michaelmas  Term,  1841. 

BEFORE    MR.    BARON    GURNEY. 


Attwaters  r.  Courtney. 
.  Nov,  16. 

Assumpsit  for  the  board  and  lodging  of  the  defend-  A.  placed  his 
ant's  son^  and  for  teaching  him  the  profession  and  calling  chemist  and 
of  a  chemist  and  druggist,  with  a  count  upon  an  account  intended  to  pass 

stated.       Plea — ^Non  assumpsit.  his  examination 

at  Apothecaries 

It  was  opened  by  Humfrey  for  the  plaintiff,  that  the  Hail,  but  was 
plaintiff  was  a  chemist  and  druggist,  carrying  on  business  doingbyTu*** 
in  King's  Road,  Chelsea;  and  that,  in  the  year  1835,  the  f"ended\\at*' 
son  of  the  defendant  had  gone  to  the  plaintiff's  house  and  a/s  son  should 

be  apprenticed 

resided  there,  in  the  expectation  that  he  was  to  be  ap-  to  B ,  but  he 

prenticed  to  the  plaintiff;  but  although  he  had  stayed  in  J^aw^whh  B^t 

the  plaintiff's  house,  and  had  boarded  and  lodged  there,  !j*^^ "J^  ^^*^  , 

and  had  been  taught  the  business  of  a  chemist  and  drug-  ing,  and  being 

gist,  no  indenture  had  been  ever  executed,  and  no  pay-  nessofachc-' 

mist  and  drug- 
gist,  and  he  then 
left  B..  and  was  never  apprenticed  to  him  :—Held,  that,  to  entitle  B.  to  recover  for  the  board,  lodg- 
ing, and  teaching  ofA.'s  son,  the  jury  must  be  satisfied  that  A.'s  son  was  placed  with  B.  upon  an 
agreement  or  understanding  that  B.  was  to  be  paid  for  his  board  and  lodging  and  for  teaching  him  ; 
but  that  if  the  jury  were  not  so  satisfied,  or  if  they  thought  that  A.'s  son  was  not  to  be  paid  for  till 
B.  had  passed  his  examination  at  Apothecaries'  Hall,  and  that  A.'s  son  was  then  to  be  apprenticed 
to  B.  as  an  apothecary : — Held,  that  B.  was  not  entitled  to  recover  any  thing  for  the  board  and 
lodging  and  teaching  during  the  five  years. 

£2 
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1841.  ment  of  any  kind  made  in  respect  of  him  by  the  defendant 
to  the  plaintiff. 

It  was  proved,  that  the  son  of  the  defendant  had  lived  at 
the  plaintiff^s  house  and  boarded  with  the  family  firom  the 
month  of  June,  1835,  to  the  month  of  February,  1840, 
when  he  left ;  and  that,  during  the  time  that  he  was  at  the 
plaintiff's  house,  he  was  learning  the  business  of  a  chemist 
and  druggist. 

It  was  proved  by  Mr.  Gregory,  a  surgeon,  that  during 
the  first  three  years  the  services  of  a  lad  in  the  shop  of  a 
chemist  and  druggist  would  not  be  worth  his  board  and 
lodging  in  the  family ;  but  that  after  that  time  his  services 
would  be  of  value,  but  that  much  would  depend  on  the 
young  man  himself.  This  witness  and  Mr.  Stephens,  also 
a  surgeon,  stated,  that  d£150  would  be  a  moderate  pre- 
mium for  an  apprentice  in  a  business  like  the  plaintiff's, 
where  he  was  to  live  with  the  family.  It  was  also  proved 
by  Mr.  Alfred  King,  that,  within  six  months  after  the 
defendant's  son  had  gone  to  the  plaintiff's  house,  the 
defendant  spoke  to  him  on  the  subject  of  his  son  being 
apprenticed  to  the  plaintiff,  and  consulted  him  as  to  what 
premium  he  ought  to  give.  It  was  further  proved  by  Mr. 
Alfred  King,  that  the  plaintiff  had  told  him  that  he  was 
not  a  licentiate  of  the  Apothecaries'  Company,  and  that 
he  had  intended  passing  his  examination  at  Apothecaries' 
Hall,  but  had  deferred  doing  so  on  account  of  the  state 
of  his  health ;  of  all  which  the  defendant  was  aware. 

Thesiffer,  for  the  defendant. — Does  your  Lordship  think 
there  is  any  evidence  of  a  contract  between  these  parties  ? 

GuBNEY,  B. — There  is  no  direct  evidence  of  any  con- 
tract ;  but,  from  the  inquiries  made  by  the  defendant  of 
Mr.  Alfred  King,  I  cannot  say  that  the  jury  may  not  infer 
a  contract. 

TTiesiffer  addressed  the  jury  for  the  defendant. — Before 
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you  can  find  a  verdict  for  the  plaintiff^  it  is  necessary  that 
you  should  be  satisfied  that  this  lad  was  placed  with  the 
plaintiff  on  the  terms  that  the  plaintiff  should  be  paid. 
There  is  no  doubt  that  it  was  intended  that  the  son  of  the 
defendant  should  be  apprenticed  to  the  plaintiff,  and  then, 
beyond  all  question,  a  premium  would  have  been  paid.  If 
it  had  been  intended  that  any  payment  should  have  been 
made  before  the  apprenticeship  commenced,  the  plaintiff 
would  not  have  lain  by- for  five  years  without  some  pay- 
ment having  been  made,  or  at  least  without  some  claim 
of  payment  on  his  part;  however,  so  far  from  that,  it 
would  appear,  by  a  letter  of  the  plaintiff  dated  the  27th 
of  February,  1840,  that  even  then  the  plaintiff  considered 
that  he  had  no  legal  claim  on  the  defendant.  The  truth, 
no  doubt,  was,  that  both  parties  were  waiting  till  the  plain- 
tiff had  passed  his  examination  at  Apothecaries^  Hall;  and 
that  the  intention  was,  that,  as  soon  as  that  examination 
was  passed,  the  lad  should  be  bound  apprentice  to  the 
plaintiff,  not  as  a  chemist  and  druggist,  but  as  an  apothe- 
cary, which  would  give  the  lad  the  privilege  of  passing  his 
own  examination  when  he  was  otherwise  qualified  to  do 
80,  and  that  then,  and  not  till  then,  a  proper  premium 
was  to  be  paid.  The  plaintiff  must  satisfy  you  that  the 
lad  was  in  his  house  on  the  terms  of  being  paid  for.  Now, 
his  own  letter  will  shew  that  the  lad  was  placed  there  on 
the  terms  of  not  being  paid  for. 

The  letter  of  the  plaintiff,  dated  February,  27th,  1840, 
addressed  to  the  defendant,  was  put  in.  The  following 
is  an  extract : — 

''Your  son  was  with  me  nearly  five  years,  during  which 
time  he  became  in  some  measure  acquainted  with  the 
business,  and  might  have  been  much  more  so  but  for  his 
inattention  and  neglect.  You  must  be  convinced,  from 
the  complaints  to  which  I  have  been  obliged  to  call  your 
attention,  that,  for  some  time,  he  has  been  quite  the 
reverse  of  a  good  and  profitable  assistant;  on  the  con* 
trary,  his  frequent  neglect,  impertinence,  and  mal-pre« 
paration  of  medicine,  has  caused  me  great  anxiety  of 
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j^g^l^  mind.  I  therefore  think,  that,  in  duty  to  myself,  I  ought 
to  demand  a  compensation  adequate  to  the  time  I  have 
lost,  and  the  trouble  I  have  experienced  during  the  time 
he  was  with  me.  Had  he  been  regularly  bound,  the  busi- 
ness would  have  demanded  a  handsome  premium/' 

GuRNEY,  B.,  (in  summing  up). — The  present  claim  on 
the  part  of  the  plaintiff  is  put  on  the  ground,  that,  when 
this  youth  was  placed  with  the  plaintiff,  the  latter  waa  to 
be  paid  for  his  being  there ;  and  the  question  for  you  to 
consider  is,  whether  there  was  an  agreement  or  under- 
standing  between  the  plaintiff  and  the  defendant  to  that 
effect?  So  far  as  appears  to  us,  the  plaintiff  never  made 
any  claim  on  the  defendant  for  the  board  or  the  lodging, 
or  for  the  teaching  of  the  defendant's  son,  till  the  present 
action  was  brought ;  and  in  the  letter  that  has  been  read, 
the  plaintiff  suggests  that  he  ought  to  have  a  compensation 
for  the  trouble  and  annoyance  he  has  had  from  the  inat- 
tention of  the  lad;  but  he  does  not  at  all  claim  to  be  enti- 
tled to  any  thing  for  board,  lodging,  or  teaching.  You 
will  say  whether  the  board,  lodging,  and  teaching,  or  either 
of  them,  were  agreed  to  be  paid  for.  That  all  depends  on 
the  evidence  of  Mr.  King,  who  says,  that,  within  six 
months  after  the  son  of  the  defendant  went  to  the  plain- 
tiff, the  defendant  asked  him  what  premium  he  ought  to 
give.  The  plaintiff  was  then,  and  is  now,  a  chemist  and 
druggist;  but  he  intended  to  go  up  to  Apothecaries'  Hall, 
and  was  delayed  in  so  doing  by  the  state  of  his  health ; 
and  this  appears  to  have  been  known  to  the  defendant. 
Now,  if  the  plaintiff  had  become  a  licentiate  of  the  Apo- 
thecaries* Company,  that  would  not  only  have  been  valu- 
able to  himself,  but  also  valuable  to  this  lad,  as  his  appren- 
tice; because,  having  served  an  apprenticeship  to  an  apothe- 
cary, he  would  be  himself  entitled  to  go  up  to  the  examina- 
tion, and,  on  passing  it,  would  be  entitled  to  practise  as 
an  apothecary  himself.  If  you  think  that  the  lad  went  to  the 
plaintiff  on  the  terms  that  nothing  was  to  be  paid  for  him 
till  the  plaintiff  became  an  apothecary,  and  that  this  lad 
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was  then  to  be  apprenticed  to  him  as  such,  you  ought  to        1341, 
find  your  verdict  for  the  defendant. 

Verdict  for  the  defendant  (a). 
Humfrey  and  6.  Taylor,  for  the  plaintiff. 
Thesiger  and  Carrie,  for  the  defendant. 

[Attornies — Boydell,  and  Hopwood,'] 

{a)  See  the  cases  of  WUkifu  y.  WelU,  2  C.  &  P.  231,  and  EarraU  v. 
Burykari,  3  C.  &  P.  381. 


Sittings  at  Westminster  after  Michaelmas  Term,  1841. 

BEFORE    LORD   ABINGBR,   C.  B. 


LUCKIE  V.  60MFERTZ. 

A  Nov,  26. 

SSUMPSIT  by  the  plaintiff,  as  indorsee,  against  the  ifinaMumpsit 

defendant  as  the  acceptor  of  a  bill  of  exchange,  dated  the  ^J)^*  ^e  V^in?" 

7th  of  August,  1841,  drawn  by  John  Osbom,  payable  to  do"«e  against 

,       '         -^^  -         -         -  ,  1      ,  .        acceptor,  with 

his  own  order,  for  jKoO  two  months  after  date,  and  by  him  a  count  upon 
indorsed  to  the  plaintiff.     Second  count  upon  an  account  ^uted,°the  de- 
stated.    Plea  to  the  first  count,  that  the  defendant  did  not  fendait  plead 

'  to  the  first 

accept  the  bill,  (concludiDg  to  the  country). — Replication,  a  count  that  he 

.     ••■.*  rm  1       ^     *i  -I  -1    1       did  not  accept, 

Similiter.    There  was  no  plea  to  the  second  count,  and  the  and  do  not 
award  of  the  venire  was  in  the  usual  form  to  try.  thrw<»nd  ^** 

count,  and  the 
award  of  venire 

C  Clark,  for  the  defendant. — ^The  record  is  imperfect,  beintheusuii 

as  there  is  no  plea  to  the  second  count  of  the  declaration;  jlldge^at'NUi  ^ 

and  there  is  no  venire  to  assess  damages,  as  upon  a  judg-  SclLuejoUied, 

ment  by  default,  on  the  second  count.     Will  your  Lordship  and,  if  a  verdict 

pass  for  the 

try  the  case  in  the  present  imperfect  state  of  the  record?     plaintiff,  a  nolle 

prosequi  should 
be  entered  as 
to  the  count  upon  an  account  stated. 
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1041.  Lord  Abingee^  C.  B. — ^There  is  an  issue  properly  joined' 

'  at  totbe  first  coont? 


LOCKIK 

9. 

QontwMiz, 


Humfirey^  for  the  plaintiff. — ^We  can  enter  a  nolle  prose- 
qui as  to  the  second  count. 

Lord  Abingeb^  C.  B. — ^You  can  do  so. 

The  jury  were  sworn ;  and  the  acceptance  being  proved, 
there  was  a 

Verdict  for  the  plaintiff  for  the  amount  of 
the  bill  of  exchange,  and  interest, 

Humfrey. — ^The  plaintiff  must  enter  a  noUe  prosequi  as 
to  the  second  count. 

Lord  Abinoeb,  C.  B. — ^That  cannot  be  done  at  Nisi 
Prius.  You  shall  have  execution  in  a  week ;  but  you  must 
make  your  record  right  (a). 

Humfrey,  for  the  plaintiff. 

C  Clark,  for  the  defendant. 

[Attomies— 2Vry^  j*  Co.,  and  J.  Blackford,^ 

(a)  If  a  nolle  prosequi  be  entered  made  up;  but  if  after  issue  joined, 

before  issue  joined,  the  plaintiff  in-  it  is  sufficient  if  it  be  entered  at  the 

serts  it  at  the  commencement  of  his  time  of  entering  final  judgment.— 

replication,  &c.,  and  it  consequent-  Archb.  Prac.  by  Chitty,   Vol.  2, 

\y  appears  on  the  roll  when  it  is  p.  1083. 
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1841. 

Hemming  v.  Brook. 

A  Nov.  27. 

SSUMPSIT  by  the  plaintiff,  as  indorsee,  against  the  de-  wbere,  after 

fendant  as  the  acceptor  of  a  bill  of  exchange,  dated  May  1st,  brought  by* 
1841.  drawn  by  Edward  Morris  on  the  defendant,  payable  the  indorsee  of 

'  -^  *  '^  ^  a  bill  of  ex- 

to  the  order  of  the  drawer,  for  d£250  three  months  after  change  against 
date,  and  by  him  indorsed  to  the  plaintiff.    Flea,  that  the  ^l^l  d^^wer  pays 
defendant  did  not  accept.  '**l'T.r*" 

*  part  of  the 

The   acceptance  was  proved,  and  the  cause  was  un-  amount,  the 

J  ^      ,    -  indorsee  (unless 

deienaea.  he  be  suing  as 

a  trustee  for 
the  drawer) 

Taprell,  for  the  plaintiff,  stated,  that  a  sum  of  £100  had  J^^^Jf^^'^^^'j 
been  paid  to  the  plaintiff  by  the  drawer  of  the  bill  since  the  acceptor 
the  action  had  been  brought.  and  interest 

only,  and  when 
he  is  paid,  he 

Lord  Abinoer,  C.  B. — Is  your  client  suing  as  a  trustee  »houid  give 

i.      ,      ,  /,,.„«  **»«  ^«"  "P  ^ 

for  the  drawer  of  the  bill  ?  the  drawer. 

TaprelL — I  am  not  aware  that  he  is. 

Lord  Abinoer,  C.  B. — That  being  so,  your  safest  course 
is  to  take  a  verdict  for  the  balance  and  interest  only,  and 
give  the  bill  up  to  the  drawer  when  you  are  paid. 

Verdict  for  the  plaintiff — Damages  153/.  5«.  4c/. 

Taprett,  for  the  plaintiff. 

[Attomies— Hom^y  ^  7*.,  and  Wigletworth.'] 
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1B41. 

Smith  v.  Martin. 
Nov.  27.  A 

In  an  action  by  il.SSUMPSIT  by  the  plaintiff,  as  the  indorsee,  against 

i^Mt^hlT*  tl^e  defendant,  as  the  maker  of  a  promissory  note  for 
maker  of  a  pro-  i2Sl.28.6d.,  dated  the  1st  of  March,  1841,  payable  m 

missory  note,  '  '  ^  r  ^ 

the  defendant  months  after  date  to  Messrs.  Fisher,  Son  &  Co.,  and  by 
the  note  was  in  them  indorsed  to  Messrs.  Vincent  &  Sherwood,  and  by 
G*v.?"Md*that,  Messrs.  Vincent  &  Sherwood  indorsed  to  the  plaintiff, 
wiiiieitwaaso,  ^ItB, — ^that  the  indorsement  by  Messrs.  Vincent  &  Sher- 

tbe  claim  of  "^ 

G.  V.  on  this  wood  was  an  indorsement  in  blank,  and  that  after  that  in- 

orderoTNisi*"*  dorscmcnt,  and  before  the  delivery  of  the  note  to  the 

toinVrbhr"tor;  Plaintiff,  to  wit,  on  the  9th  of  August,  1841,  the  note 

and  that,  before  came  to  and  was  in  the  hands  of  one  George  Vincent,  who 

made,  the  note  then,  and  at  the  time  of  the  making  of  the  order  of  Nisi 

of'goodTit'h'**'*  Prins  hereinafter  mentioned,  was  the  lawful  holder  there- 

deiivered  to  the  ^f .  ^^d  that  whilst  the  note  was  so  in  the  hands  of  the  said 

plaintiff;  and  ' 

that  the  plain-    George  Vincent  as  aforesaid,  by  a  certain  order  of  Nisi 

tiff,  at  the  time    _.,  _  _  .  j^iiii  t^^/. 

he  took  the  note,  Fnus  made  at  the  assizes  at  Croydon,  holden  on  the  9th  of 
SI"of  auX  August,  5  Vict.,  before  the  Right  Hon.  Sir  N.  C.  Tindal, 
premises :  Re-  (stating  the  Caption  of  the  Nisi  Prius  side  of  the  assizes), 
the  plaintiff  had  "it  was  Ordered,  with  the  consent  of  the  said  George  Vin- 
"edge  o^f  the°*^"  c^ut,  that,  amongst  other  things,  the  said  promissory  note, 
S^w"th'at"on  ^^^  ^^  claim  of  the  said  George  Vincent  in  respect 
these  pleadings   thereof,  should  be  and  the  same  was  then  and  thereby  re- 

the  defendant       ^  ,  -  ,  ,  ,  .  i    «      i    -• 

must  begin,  as  ferrcd  to  the  award,  order,  arbitrament,  and  final  deter- 
knowiedge  of  niiuation  of  one  William  Bagley,  Esq.,  barrister-at-law,  in 
the  other  facts    ^jjg  g^j J  order  mentioned,  as  by  the  said  order,  reference 

was  an  essential  '  ''  ' 

part  of  the  de-  being  thcrcunto  had,  will,  amongst  other  things,  fully  ap- 
pear ;  and  the  defendant  further  saith,  that  the  said  pro- 
missory note  was  delivered  to  the  plaintiff  after  the  making 
of  the  said  last-mentioned  order  of  Nisi  Prius,  before  any 
award  made  by  the  said  William  Bagley,  Esq.,  in  respect 
thereof,  and  in  violation  of  good  faith,  and  in  fraud  and 
contempt  of  such  order ;  and  the  defendant  further  saith, 
that,  at  the  time  the  plaintiff  took  and  received  the  said 
promissory  note,  he  had  fuU  knowledge  of  all  the  premises 
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in  this  plea  mentioned^  and  this  the  defendant  is  ready  to         1341, 
verify/'  &c. 

Beplication — "  As  to  the  plea  of  the  defendant  the 
plaintiff  saith^  that  he  the  plaintiff  had  not^  at  the  time 
when  he  took  and  received  the  said  promissory  note  as  in 
the  said  declaration  mentioned,  any  knowledge  of  the  pre- 
mises in  the  said  plea  mentioned,  in  manner  and  form  as 
is  therein  alleged ;  and  this  the  plaintiff  prays  may  be  in- 
quired of  by  the  country/'  &c. 

Crotoder,  for  the  defendant. — I  submit  that  on  these 
pleadings  the  plaintiff  ought  to  begin.  The  defendant  by 
his  plea  states  facts  which  are  not  denied,  and  the  plain- 
tiff answers  them  by  saying  he  had  no  notice  of  them. 
The  defendant  states  such  facts  as  put  the  plaintiff  upon 
shewing  his  title  to  sue.  In  the  case  of  Bingham  v.  Stan- 
ley (a),  which  was  an  action  of  assumpsit  against  the  drawer 
of  a  cheque,  the  plea  was,  that  the  cheque  was  drawn 
and  delivered  to  a  third  person  to  secure  a  gaming  debt, 
and  by  him  delivered  to  the  plaintiff  without  considera- 
tion. Beplication — That  it  was  delivered  to  the  plaintiff 
for  a  good  consideration ;  and  there  the  Court  of  Queen's 
Bench  held  that  the  illegal  drawing  of  the  cheque  was  so 
admitted  on  these  pleadings  as  to  throw  on  the  plaintiff 
the  onus  of  proving  the  consideration.  So,  in  the  present 
case,  the  plaintiff  by  traversing  the  knowledge  only,  admits 
all  the  other  facts  stated  in  the  plea.  Under  the  old  rules 
of  pleading,  if  the  defendant  had  given  evidence  of  all  the 
facts  admitted  on  this  record,  the  plaintiff  must  have  given 
evidence  as  to  how  he  came  by  the  promissory  note. 

Macaulay  and  Power ^  for  the  plaintiff. — ^The  only  ques- 
tion here  is,  whether  the  plaintiff  had  notice  of  the  facts 
stated  or  not;  and  it  lies  upon  the  defendant  to  shew  that 
the  plaintiff  had  notice,  and  not  upon  the  plaintiff  to  shew 

(a)  1  G.  &  D.  237, 
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1841.  that  he  had  no  notice.  In  the  case  cited^  the  cheque  was 
given  under  such  circumstances  as  made  it  bad^  unless  the 
plaintiff  was  a  bona  fide  holder  of  it  for  value^  and  without 
notice.  Here  the  consideration  given  for  this  note  is  not 
put  in  issue  upon  the  pleadings. 

Crowder. — ^A  bill  given  for  gaming  is  good  in  the  hands 
of  a  bon&  fide  holder  for  value  without  notice.  The  facts 
admitted  here  would  prevent  Vincent  from  suing,  and  the 
title  of  the  holder  is,  therefore,  impeached,  and  he  must 
shew  bona  fides  and  value^  and  the  notice  or  the  want  of  it 
is  part  of  the  bona  fides. 

Lord  Abinger,  C.  B. — ^I  think  that  the  proof  of  this 
issue  lies  on  the  defendant.  The  preliminary  matter  stated 
in  this  plea  does  not  make  the  bill  void ;  and  it  would  not 
amount  to  a  defence  at  all  unless  the  plaintiff  had  notice 
of  it.  In  the  case  cited,  the  cheque  was  a  cheque  given 
for  an  illegal  consideration  (a);  and  unless  the  plaintiff 
could  set  it  up  by  shewing  new  facts,  which  would  entitle 
him  to  recover  on  it,  the  facts  admitted  on  the  record 
were  an  answer  to  the  action.  I  think  that  the  defendant 
must  prove  that  the  plaintiff  had  notice  of  the  facts  stated 
in  the  plea. 

Verdict  for  the  plaintiff. 

Macaulay  and  JPmver,  for  the  plaintiff. 
Crowder,  for  the  defendant. 

[Attomies—  W.  H.  Smith,  and  Barron  4*  Co.] 


In  the  ensuing  Term  Crowder  applied  for  a  new  trial; 
but  the  Court  refused  a  rule. 

(a)  See  the  stol.  5  &  6  Will.  4,  c.  41. 
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Sittings  in  London  after  Michaelmas  Term,  1841. 

BEFORE  LORD  ABINOER,  C.  B. 

Sheppard  and  Others  v.  Shoolbred  and  Others. 

TDec.  13. 
ROYEB  for  woollen  cloths.   Pleas — 1st,  That  the  plain-  Though  a 

tiffs  were  not  possessed  in  manner  and  form ;   2nd,  Not  dTcmay'be^*"' 
guilty ;  8rd,  That  the  grievances  were  committed,  &c.,  by  f"*^.  *"  ^'^J*' 
the  leave  and  license  of  the  plaintiffs. — Replication  to  the  yet  the  right  of 
1st  and  2nd  pleas  a  similiter;  to  the  3rd,  de  injuria  and  exist agaiiut 
without  the  leave  and  Ucense.  fJ^J  whow  " 

Certain  goods  were  sold  by  the  plaintiffs  on  the  9th  or  10th  handi  the  pro- 

i^  *.  pcrty  may  have 

September,  1840,  to  one  Green,  since  then  a  bankrupt.    It  passed  subse- 
was  submitted  to  the  jury,  that  Green  had  bought  the  ^"J? o^'obtain- 
goods   fraudulently,   and  that   the  circumstances  under  f^  the  goods 

®  -^ '  from  the  plain - 

which  the  defendants  purchased  them  from  a  man  named  tiff^  by  fraud, 

■n"t  /ii-ii  i.  rf^  \  -L  X      *"d  •**^**  them 

Ridgeway  (who  had  them  from  Green)  were  such  as  to  to  the  defend- 
arouse  reasonable  suspicion  that  Ridgeway  had  not  come  defendanu  were 
fairly  by  the  goods  in  question.  fr°ud"Y  *°  ?* 

The  following  facts  were  proved : —  not  liable  to  the 

The  plaintiffs  were  clothiers,  residing  at  Frome,  in  Somer-  ^"ver. 
setshire,  and  having  an  establishment  in  the  City.     The  cotton*g«5iVof 
defendants  were  drapers,  carrying  on  large  wholesale  and  *«  plaintiff*  to 

'^  "^      °  °  the  amount  of 

retail  business  in  Tottenham  Court  Road.  £si6,  and  they 

The  goods  (which  had  been  purchased  by  Green  from  ww^by  T'to  * 

the  plaintiffs  on  a  Thursday),  were  oft  he  value  of  £816.  fo'JSgg^*^?^ 

Green  said  they  were  for  the  New  York  Market,  and  gave  transactions 

the  plaintiffs  references ;  they  were  sold  for  cash  minus  one  tweenG.andR.: 

and  a  quarter  per  cent,  discount,  payable  on  the  follow-  ^^Siwicm  be-^* 

ing  Saturdav.  ^'!5*^"?5  ?}■'"- 

^  *  tiSk  and  defem*- 

They  were  sent  by  Green's  order  to  Ridgewa3r's  counting-  anu  was  too  re- 
house  on  the  Thursday.  The  credit  was  afterwards  en-  cause  of  action, 
larged;  and  the  plaintiffs  applying  subsequently  for  payment  ^"STcon^nced 

that  G.  obtained, 
the  goods  originally  by  fraud,  and  that  the  defendants  bought  them  under  circumstances  which 
must  have  convinced  them  that  the  goods  were  so  obtained. 
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1841.  Vfcre  not  paid^  nor  did  they  again  see  the  goods.  Some  of 
the  property  was  afterwards  transferred  to  a  shop  in  Tot- 
tenham Court  Road.  The  plaintiffs'  porter  proved  the  de- 
livery of  the  goods,  according  to  Green's  direction,  for 
Bidgeway,  at  the  warehouse  of  A.,  a  bill-broker  and  pawn- 
broker in  London. 

The  price  at  which  the  goods  were  sold  by  the  plaintiffs 
was  proved  to  be  a  fair  selling  price,  and  the  price  at 
which  the  defendants  bought  them,  as  appeared  by  their 
invoice,  was  sworn  to  be  such  that  the  cloth  could  not  be 
made  at  that  price. 

The  examination  of  Mr.  Brown  (a  partner  in  the  de- 
fendants' house),  under  the  fiat  against  Oreen,  was  then 
put  in  and  read;  it  was  to  the  effect  that  Ridgeway  called 
on  him  on  the  26th  of  November,  1840,  and  asked  him  to 
buy  cloth  of  the  sort  in  question,  saying,  that  it  was 
then  at  A.'s  house,  who  had  discounted  a  bill  for  him,  and 
held  the  goods  as  security ;  that  Mr.  Brown  and  Ridgeway 
went  to  the  warehouse  of  A.  and  saw  the  goods,  for  which 
he  (Mr.  Brown)  agreed  to  give  him  £589,  (although  they 
were  priced  at  nearly  double  that  amount  by  Mr.  Ridge- 
way), on  condition  that  they  answered  to  the  representation 
made  of  them  in  quality  and  quantity.  Accordingly  they 
were  sold  and  bought.  Some  of  the  cloth  was  afterwards 
sold  by  the  defendants  to  a  tailor  in  Tottenham  Court  Road, 
at  whose  shop  it  had  been  recognised.  The  name  of  Green 
was  never  mentioned  in  the  whole  transaction. 

For  the  defendants  it  was  submitted  there  was  no  case 
to  go  to  the  jury. 

Lord  Abinoer,  C.  B. — ^Although  a  fraudulent  vendee  may 
be  sued  in  trover,  I  do  not  agree  that  every  other  person 
may  be  made  subject  to  such  an  action  into  whose  hands 
the  goods  may  have  passed.  But  I  think  the  case  should 
go  to  the  jury. 

Thesiger  addressed  the  jury  for  the  defendants. 
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Lord  AfiiNOER^  C.  B.,  said — ^The  case  proposed  by  the 
plaintiffs  is^  that  where  the  goods  are  fraudulently  ob- 
tained and  sold^  no  property  passes  to  the  vendee^  and 
such  is  undoubtedly  the  fact;  but  Sir  T.  Plumer's  case  {a) 
shews,  that  where  the  original  owner  consents  to  the 
transfer,  that  effect  does  not  follow.  If  the  goods  in  this 
case  were  obtained  by  fraud,  yet,  if  the  defendants  were 
not  privy  to  that  fraud,  I  am  of  opinion  that  they  are 
not  liable  in  this  action.  Green's  story  did  not  impose 
upon  the  plaintiffs;  they  should  have  satisfied  themselves 
from  the  result  of  his  reference,  and  perhaps  they  did. 
But  for  the  rest,  the  plaintiffs  would  not  care  whether  the 
goods  went  to  Mr.  A.'s  warehouse  or  to  New  York,  where 
they  were  said  to  be  going;  those  circumstances  were  not  the 
inducement  to  give  credit.  Green  directed  the  goods 
which  he  bought  to  be  delivered  to  Ridgeway  in  Bread 


1841. 


Srepparo 


Sboolbred. 


(a)  His  LordBhip  prol>ably  al- 
luded to  the  case  of  Taylor  and  An- 
otker^  assignees  of  H'altht  v.  Sir 
Tkomai  Plumery  3  M.  &  S.  562. 
In  that  case  a  draft  for  money 
was  intrusted  to  a  broker  to  buy 
Exchequer  bills  for  his  principal, 
and  the  broker  received  the  mo- 
ney and  misapplied  it,  by  purchas- 
ing American  stock  and  bullion, 
intending  to  abscond  with  it  and  go 
to  America,  and  did  accordingly  ab- 
scond, but  was  taken  before  he 
quitted  England,  and  thereupon 
surrendered  to  the  principal  the 
securities  for  the  American  stock 
and  the  bullion,  who  sold  the  stock 
and  received  the  proceeds ;  and  it 
was  held,  that  the  principal  was 
entitled  to  withhold  the  proceeds 
from  the  assignees  of  the  broker, 
who  became  bankrupt  on  the  day 
on  which  he  so  received  and  mis- 
applied the  money.  In  the  case 
of  i?.  V.  B.  Walsh,  4  Taunt.  258, 
which  related  to  the  same  trans- 
action, the  stockbroker  having  ad- 


vised a  proprietor  of  stock  as  to 
the  proper  time  for  disposing  of  it, 
sold  the  stock  for  him  and  re- 
ceived the  proceeds.  The  principal 
intrusted  him  to  purchase  Exche- 
quer bills  to  the  amount;  but  it 
being  too  late  an  hour  on  that  day, 
the  broker  lodged  the  money  with 
his  own  bankers,  and  gave  the 
bankers  of  his  principal  a  cheque  for 
the  amount.  On  the  following  day 
the  principal  drew  a  cheque  on  his 
bankers  for  a  larger  sum,  and  gave 
it  to  the  broker  to  purchase  Ex- 
chequer bills.  The  broker  received 
of  them  bank  bills  for  the  cheque ; 
with  a  part  he  bought  Exchequer 
bills  for  his  principal,  and  delivered 
them  to  the  bankers  of  the  principal, 
and  with  part  of  the  residue  he  paid 
for  American  stock  and  foreign  coin, 
which  he  had  previously  purchased 
¥rith  intention  to  abscond,  and  paid 
away  the  rest  in  discharge  of  debts 
of  his  own,  and  absconded :  and  it 
was  held,  that  this  was  no  felony. 
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Street,  who  thus  far  obtained  a  property  in  them  by  trans- 
fer in  market  overt ;  there  was  not  any  intimation  to  the 
defendants  from  Ridgeway  that  he  had  purchased  the 
goods  of  Green;  the  only  ground  of  inferring  fraud,  there- 
fore, is  the  price  paid  for  the  goods  by  the  defendants. 
If  you  are  satisfied  that  Green  obtained  those  goods  origin 
nally  by  fraud,  and  that  the  defendants  bought  them 
under  circumstances  which  must  have  convinced  them  that 
the  goods  were  so  originally  obtained  by  fraud,  then  your 
verdict  ought  to  be  for  the  plaintiffs,  if  otherwise,  for  the 

defendants. 

Verdict  for  the  defendants. 

F.  Pollock,  A.  G.,  Kelly,  and  S.  Martin,  for  the  plaintiffs, 
Thesiger,  Erie,  and  Boothby,  for  the  defendants. 
[Miorwie^— Wood  S^  Ellis,  BXidi  W.H.  AshunL'] 


Ratson  v.  Cubitt. 

Action  on  the  case  for  loss  and  injury  sustained  by  the 
plaintiff,  in  consequence  of  the  negligence  of  the  defend- 
and  consequent  ^nt's  scrvauts.   Declaration— That,  before  &c.,  the  plaintiff 

injury  to  plain-  ^  '  .  . 


Dec.  15. 

Case  for  negli- 
gence of  defend 
ant's  servant, 


ant  had  been  retained  by  the  said  persons  to  make  certain 


tiff.  Plea,—  was  in  the  employ  of  certain  persons,  forming  a  society 
fendant  was'not  Called  the  Clarence  Club,  as  butler,  &c. ;  and  that  the  defend- 

employed  to 
make  the  alter- 
ations, (those      alterations  in  a  building  occupied  by  the  said  club,  and  cer- 

through  which  ^  r  j  ' 

the  injury  oc- 

curred),  in  manner  and  form : — Held^  That,  though  the  defendant  had  been  employed  by  a 
society  (the  Clarence  Club),  to  make  alterations  and  improvements  in  their  club-house,  and, 
though  he  had  employed  and  stipulated  with  an  agent  A.  B.,  a  gas-iitter,  to  do  such  part  of  the 
work  as  lay  in  hit  (A.  B.'s)  department,  yet,  if  A.  B.  had  laid  on  any  pipe  not  specified  in  his 
contract  or  estimate  with  the  defendant,  the  defendant  was  not  liable  for  injury  occasioned 
by  the  mismanagement  or  ill  manufacture  of  this  particular  pipe. 

HMf  also,  that  if  the  pipe  in  que»tion  had  been  included  in  A.  B.'s  contract  with  the  defend- 
ant, yet,  if,  while  the  defendant's  men  were  working  on  the  premises,  and  the  defendant's  con- 
tract was  not  yet  finished,  and  the  house  was  unoccupied,  except  by  the  plaintiff,  (the  servant  of 
the  club),  the  gas  had  been  turned  on  by  hit  direction  and  not  by  that  of  the  defendant  or  his 
agent,  the  defendant  was  not  liable. 

In  such  cases  as  above,  although  the  plaintiff,  through  the  negligence  of  the  defendant,  be  dis- 
abled for  life  from  performing  the  duties  of  the  office  to  which  he  had  been  accustomed,  yet  the 
measure  of  his  damages  is  by  no  means  to  be  taken  from  the  amount  of  an  annuity,  which 
would  replace  the  annual  salary  of  the  plaintiff.  For,  non  constat  that  the  plaintiff  would 
have  retained  his  situation  for  life. 

The  society  of  a  club,  through  their  committee,  employed  the  defendant  to  make  alterations 
&C.,  in  their  club-house,  and  by  the  misconduct  of  the  defendant's  agent  an  accident  occurred: — 
QtMere,  Is  the  society  answerable  as  principal,  and  is  the  defendant  free  as  intermediate 
agent.   SembUt  the  defendant,  as  relating  to  the  immediate  cause  of  the  action,  is  the  principal. 
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tain  gas  apparatus  belonging  to  the  buildings  and  there-  1^41, 
upon  it  became  his  duty  &c.;  yet  he  did  not  use  due 
diligence;  but,  on  the  2l8t  November,  1840,  conducted 
himself  in  the  alterations  upon  the  gas  apparatus  with  such 
gross  negligence,  that  by  means  thereof  the  gas  escaped, 
and  di£Fuaed  itself  over  the  rooms;  and  by  the  said  gross 
negligence  the  gas  became  ignited  and  exploded,  and  the 
plaintiff,  being  in  the  performance  of  his  said  services, 
was  burnt  and  lacerated  by  the  said  explosion,  and  was 
disabled  to  perform  his  services.  That  the  plaintiff  had 
laid  out  a  large  sum  of  money  in  procuring  medical  at- 
tendance, and  that  he  had  been  dismissed  £rom  his  office 
through  incapacity  to  perform  the  duties  of  it,  and  also 
that  he  is  so  injured  that  he  is  unable  to  maintain  and 
support  himself  or  his  family.  Pleas — 1st,  Not  guilty; 
2nd,  That  the  defendant  was  not  employed  to  make  the 
aUerations  in  the  gas  apparatus  in  manner  and  form ;  3rd, 
Payment  and  receipt  of  160/.  in  satisfaction.  Replication 
—Denial  of  the  receipt  of  150/.  in  full  satisfaction. 

The  defendant  undertook,  by  letter  of  the  29th  August, 
1840,  to  make  various  alterations  in  the  Clarence  Club 
House,  as  set  forth  in  certain  particulars;  the  particulars 
were  intituled,  "  Particulars  of  work  required  to  be  done  in 
alterations,  improvements,  repairs,  and  decorations,  at  the 
Clarence  Club  House,  per  Wm.  Cubiti"  And  among  other 
works  specified  was,  "  The  gas-fittings  taken  up  and  gene- 
rally altered,  and  made  new  with  fittings/'  The  gas-fitter 
had  a  contract  with  the  defendant  for  the  work  to  be  done 
On  his  part.  The  work  was  done  accordingly.  While  it  was 
in  progress,  the  servants  of  the  club  slept  elsewhere ;  but, 
on  Monday,  16th  November,  1840,  the  plaintiff  (who  was 
butler  to  the  society)  and  his  wife  returned  to  the  club- 
house,  by  direction  of  the  secretary  to  the  club.  The  de- 
fendant kept  his  men  at  work  late  at  night  to  bring  his 
contract  to  a  close.  The  whole  of  the  works  were  under 
the  superintendence  of  the  defendants  foreman.  The 
gas-fittings  having  been  completed  on  the  basement  story> 
the  gas  was  lighted  on  the  19th  November  for  the  meu 
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1841.  to  ^o^  ^7*  ^^d  ^^  lighted  again  on  the  20tfa.  At  one 
o'clock  in  the  morning  of  the  2lBt,  the  fdaintifF  and  his 
wife  were  going  to  bed^  and  on  their  way  up  they  had  to 
aaoend  to  a  small  passage.  It  appeared  that  the  gas  had 
esaqped  into  tiiis  passage^  from  a  pipe  which  led  to  a 
figure  on  the  stairs,  and  which  had  not  been  stopped, 
but  which,  one  witness,  a  gas*fitter,  said,  ought  to  have 
been  stopped.  The  gas  had  been  turned  on  about  haif- 
past  4  o'clock;  it  had  been  lighted  by  the  son  of  the  gas- 
fitter  employed  by  the  defendant,  and  had  been  put  out 
about  11.  The  door  at  the  end  of  the  passage  into  which 
the  gas  had  been  forced  was  air-tight,  and  the  gas  was 
confined  in  this  particular  spot,  and  hence  the  explosion 
which  took  place,  by  ignition,  firom  the  plaintiff's  candle 
when  he  came  into  the  passage.  Through  the  accident, 
the  plaintiff  and  his  wife  both  lost  the  use  of  their  hands, 
and  were  for  life  rendered  incapable  of  following  any  busi- 
ness in  which  manual  labour  was  required.  The  plaintiff 
was  subsequently  discharged  firom*  his  situation,  after  re- 
ceinng  a  gratuity  from  the  club.  Shortly  after  the  acci- 
dent the  defendant  sent  the  plaintiff  a  cheque  for  100/. 

Part  of  the  sum  claimed  as  damages  was  the  amount  of 
money  which  would  be  required  to  purchase  an  annuity 
for  the  plaintiff,  adequate  to  the  sum  which  he  was  receiv- 
ing from  the  club. 

Biggs  Andrews,  for  the  defendant,  submitted,  that  the 
plaintiff  must  be  called;  for  there  was  no  evidence  of 
any  defect  in  the  apparatus ;  and  the  defendant,  moreover, 
was  the  intermediate  agent  between  the  society  and  the 
party  through  whose  negligence  the  mischief  occurred. 
He  cited  Btah  v.  Steinman  (a),  and  Stone  and  Another  v. 
Cartwriffht  (i). 

(a)  1  B.  &  P.  404.    In  that  case,  a  quantity  of  lime  to  the  house,  and 

A.,  having  a  house  hy  the  road  placed  it  in  the  road,  by  which  the 

aide,  contracted  with  B.  to  repair  plaintiff's  carriage  was  overturned ; 

it  for  a  stipulated  sum;   B.  con-  and  it  was  held,  that  A.  was  an- 

tracted  with  C.  to  do  the  work;  swerable  for  the  damages  sustained, 

and  C.  with  D.  to  ftimish  the  mate-  (b)  6  T.  R.  411 .    In  that 


trials.    The  servant  of  D.  brought      it  was  held,  that  no  action  lies 
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Lord  Abinoeb^  C.  B. — ^As  to  your  first  objection  the        |g^|^ 
evidence  is;  that  the  pipe  was  improperly  left  unstopped. 
I  think  that  is  a  question  for  the  jury.    The  second  point 
I  will  reserve  for  the  Court  above. 

Biggs  Andrews,  for  the  defendant^  submitted  to  the  jury^ 
that  a  technical  ground  was  made  the  subject  of  this  ac- 
tion, and  that  damages  were  sought  by  the  plaintiff  for 
the  default,  not  of  the  defendant,  but  of  another.  The 
defendant  was  not  conscious  of  what  was  going  forward 
as  to  this  particular  gas-fitting.  He,  therefore,  was  not 
answerable  for  defects  in  the  apparatus ;  but,  even  if  he 
were  answerable  for  defects  in  it,  and  if  the  jury  should 
consider  that  any  defects  had  been  proved,  the  defendant 
vas  not  answerable  for  the  use  of  the  apparatus ;  and  it 
appeared  that  another  person  had  the  care  of  the  gas,  and 
tamed  it  on. 

He  called  the  gas-fitter  who  had  adjusted  the  pipe  in 
question,  and  who  had  a  contract  with  the  defendant  for 
what  was  to  be  done,  and  had  made  an  estimate  of  the 
work.  There  was  some  doubt,  however,  whether  the  pipe 
in  the  figure,  and  firom  which  the  gas  had  escaped,  were 
included  in  the  estimate,  or  were  extra  work.  Another 
witness,  the  son  of  the  gas-fitter,  who  had  turned  on  the 
gas  by  the  direction  of  the  defendants  foreman,  said,  that, 
at  nine  o'clock  on  the  evening  before  the  accident,  he  saw 
the  plaintiff,  and  asked  him  if  he  should  put  out  the  gas? 
That  plaintiff  said  he  was  going  out  for  an  hour  or  two; 
hut  that  if  the  witness  would  give  directions  to  the  under 
hntler  to  turn  the  gas  off  he  would  do  so. 

Lord  Abinobb,  C.  B.  (in  summing  up).  —  This  is  an 
action  to  recover  damages  for  personal  injury,  for  costs  to 
which  the  plaintiff  has  been  subjected,  and  for  the  loss  of 

against  a  rteward,  manager,  or  him  in  the  service  of  his  principal^ 
agenty  for  damage  done  by  the  but  the  principal  or  those  actually 
negligence  of  those  employed  by     employed  are  only  liable. 
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184],  his  situation.  The  charge  is^  that  the  defendant  undertook 
to  do  certain  work,  and  that  he  conducted  himself  with  so 
much  negligence  about  it  as  to  occasion  injury  to  the 
plaintiff.  I  own  I  entertain  considerable  doubt  as  to 
whether  this  action  will  lie  against  the  defendant;  the 
objection^  however,  is  upon  record:  the  question,  there- 
fore, for  you  is,  whether  negligence  by  the  defendant  or 
his  servant  was  the  cause  of  the  injury  ?  That  there  was 
something  wrong  was  evident;  but  if  any  of  the  servants 
of  the  establishment  did  any  thing  to  the  pipe  or  to  the 
gas  before  the  works  were  finished,  the  defendant  i&  not 
liable.  Again. — If  you  think  that  the  extra  work,  of 
which  the  defendant's  witness  has  spoken,  and  from  defect 
in  which  it  is  said  this  accident  occurred,  was  done  by 
that  witness  without  the  defendant's  knowledge,  then  the 
defendant  is  not  answerable  for  the  injury  thus  occa- 
sioned. If,  however,  you  think  this  work  was  under- 
taken by  the  defendant,  and  that  there  was  negligence, 
then  your  verdict  must  be  for  the  plaintiff.  For  the 
damages — ^I  never  knew  the  aggibvation  of  them  attempted 
in  so  unreasonable  a  manner  as  in  this  case.  Where  the 
accident  is  a  calamity,  and  the  defendant  is  not  particu- 
larly to  blame,  a  more  favourable  view  should  be  taken  of 
his  fault.  If  it  be  asked  that  the  jury  are  to  give  damages 
equal  to  an  annuity,  it  may  be  demanded  what  right  has 
the  plaintiff  to  calculate  that  he  would  have  continued  in 
office  to  the  end  of  his  life.  I  think  it  would  be  absurd 
to  make  the  value  of  the  annuity  the  measure  of  the 
damages. 

Verdict  for  the  plaintiff — Damages  £500. 

Platty  C.  Saunders,  and  Sir  John  Bayley,  for  plaintiff. 
Biggs  Andrews  and  Henderson,  for  defendant. 
[Attomies — Orlando  Webb,  and  John  Evam,'] 
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Fhrsi  Sittings  in  London  in  Hilary  Term,  1842. 

BEFORE    BARON    ROLFE. 


Poole  v.  Palmer. 

•pv  Jan,  19. 

UeBT  for  work  and  labour^  with  counts  for  money  paid  a  plaintiff,  by 

and  on  an  account  stated.     Plea,  nunquam  indebitatus.  adnS^^Miied  on 

The  plaintiff,  by  his  particulars  of  demand  claimed  a  *^d€fendant  to 

compensation  for  business  done  by  him  as  an  auctioneer  thority  to  sell 

and  estate  agent,  relative  to  an  intended  sale  of  an  estate  »  signed  by  de- 

in  the  county  of  Surrey;  and  the  evidence  of  the  defend-  aTte^"  lOth^ 

anfs  liability  consisted  of  a  written  authority  to  the  plain-  August,  1840 ;" 

"  ^  r  j^„a  a  Judge  by 

tiff  to  sell  the  estate,  which  was  signed  by  the  defendant  consent  made 
and  others,  with  respect  to  which  the  plaintiff's  attorney  t©  admit  it 
had  given  the  defendant's  attorney  the  following  notice  ^^^nT^^i,*^?^"^ 

to  admit: '(^  e^fdence,  the 

date,  *'  Au- 

"In  the  Exchequer  of  Pleaa.  fotiw^fS^'ol 

Between  John  Ewen  Poole,  Plaintiff,  "SflTlliTA 

'  '  He^J,  that  the  de- 

and  fendant,  by  this 

_^  -  admission,  had 

Charles  Palmer,  Defendant.  precluded  him- 

self from  calling 

"Take  notice,  that  the  plaintiff  in  this  cause  proposes  J^g^*  eltdenfe 

to  adduce  in  evidence  the  several  documents  hereunder  *o  explain  the 

altered  date. 

specified,  and  that  the  same  may  be  inspected  by  the  de-      SembUt  that, 
fendant,  his  attorney,  or  agent,  at  my  office.  No.  9,  Shore-  gion  o/thTs"" 
ditch,  on  Monday  next,  between  the  hours  of  four  and  six  ^^^^^  ^^%  *^" 

,  curacy  of  the 

o'clock  in  the  afternoon ;  and  that  the  defendant  will  be  document  is 

conceded. 

required  to  admit  that  siich  of  the  said  documents  as  are 
herein  specified  to  be  originals  were  respectively  signed  or 
executed  as  they  purport  respectively  to  have  been;  that 
such  as  were  specified  as  copies  are  true  copies ;  and  such 
documents  as  are  stated  to  have  been  served,  sent,  or  deli- 
vered, were  so  served,  sent,  or  delivered  respectively;  saving 
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aU  just  exceptions  to  the  admisMUUy  of  all  such  documents 
as  evidence  in  this  cause. 

"  Dated  this  4th  day  of  December^  1841. 

"Yours,  &c., 
"To  Messrs.  Dean  ^  Creasy,       "  Hbney  Ashlbt. 
the  Defendant's  Attornies.  9,  Shoreditch." 


Ducriptum  qf  DocumenU. 

Date. 

Original  or  Dtqfiieaie  urved. 

Bell,  directed  to  plaintiff;  and 
signed  by  defendant  and  Wil- 
Ham  Sparsbott,  Martha  Spar- 
sbott,  Amelia  Thomback,  Jo- 
shua   Thomback,      Matilda 
Crowe,  and  F.  W.  Palmer. 

1840. 
10th  Aug. 

Original. 

Upon  this  notice  Baron  Rolfe  made  the  following  order, 
which  was  put  in: — 

"  PooU  V.  Palmer. 
"  Upon  hearing  the  attornies  or  agents  on  both  sides,  I 
order,  that,  upon  the  trial  of  this  cause,  the  defendant 
shall,  and  he  does  hereby  consent  to  make  the  admission 
specified  in  the  notice  served  by  the  plaintiff's  attorney  or 
agent  upon  the  defendant's  attorney  or  agent,  dated  the 
4th  day  of  December,  1841,  so  far  as  respects  the  documents 
marked  1  and  7.     Dated  the  17th  day  of  January,  1842. 

"R.  M.  ROLFB.'* 

The  document  numbered  1  was  the  before-mentioned 
authority,  which  was  signed  by  the  defendant  and  others. 
It  was  put  in  and  read;  but  in  it  the  date  **  August^ '  was 
evidently  written  on  an  erasure. 

Creasy,  for  the  defendant. — I  submit,  that  this  admis- 
sion, under  your  Lordship's  order,  only  extends  to  the 
admitting  the  signature  to  this  document  to  be  that  of  the 
defendant,  and  that  the  defendant  is  still  entitled  to  insist 


HILARY  TERM,  5  VICT.— EX.  71 

on  the  obvious  alteration  of  the  date  of  the  instrument,         |g42. 
and  to  call  on  the  plaintiff  to  give  an  explanation  of  it. 

Evidence  was  given  to  shew,  that  the  word  "  Augusf 
was  written  on  the  erasure  before  the  defendant  signed  the 
paper. 

BoLFB,  B.  (in  summing  up). — I  am  of  opinion,  that  in 
this  case  the  defendant  has  entirely  concluded  himself  by 
his  admission  of  this  document ;  and  that  it  is  not  open  to 
him  to  raise  any  objection  as  to  the  correctness  of  the  date 
of  it.  A  party  who  calls  on  his  adversary  thus  to  admit  a 
document,  and  which  adversary  does  so  admit  it,  is^  entitled 
to  consider  that  the  accuracy  of  the  document  is  conceded  to 
him;  and  he  cannot,  at  the  trial,  be  called  upon  suddenly 
to  give  evidence  respecting  it ;  and  it  would  be  unjust  that 
he  should  do  so.  This  is  my  decided  opinion;  but,  to  save 
the  possibility  of  further  litigation,  I  will  ask  the  jury, 
whether  they  are  satisfied,  on  this  evidence,  that  the  de- 
fendant signed  this  paper  after  the  alteration  was  made  in 
its  date,  and  when  it  was  in  its  present  form. 

The  jury  found  a  verdict  for  the  plaintiff,  add- 
ing, that  they  considered  that  the  date  of 
the  authority  had  been  altered  before  the 
defendant  signed  it,  and  that  he  had 
signed  it  in  its  present  form. 

Plait  and  E.  James,  for  the  plaintiff. 
Creaty,  for  the  defendant. 

[Attormea — II,  AthUy,  and  Dtan^  Creasy  ^  Durofi.] 


On  a  subsequent  day,  Creasy  applied  for  a  new  trial, 
on  the  ground  that  the  damages  were  excessive ;  but  the 
Court  refused  a  rule. 


CASES  AT  NISI  PRIUS, 
Second  Sitting  in  London  in  Hilary  Term,  1842. 

BEFORE    MR.    BARON    ROLFB. 


Hawkes.  the  Younger  t;.  Smith. 
/flu.  26.  .  ® 

If  a  cargo  ASSUMPSIT.     The  declaration  stated,  that,  in  consi- 

weighing  a  cer-  .  ii../*.  %i  iji*  j 

tain  weight  be  deration  that  the  plaintiff  would  cause  to  be  deliverea 
^JricMob?  to  the  defendant  69  tons  17  cwt.  of  bones,  to  be  carried 
carried,  and       q^  board  a  ship  from  Great  Yarmouth  to  Spalding,  the 

when  the  cargo  '^  ^  . 

arrives  at  its  defendant  undertook  and  faithfully  promised  to  carry 
weight  be"de-  *  them  Safely,  and  deliver  the  same  within  a  reasonable 
evideL*  from  ^^^>  ^^^  *^  ^^  ®^'  *^®  Queeu's  enemies,  fire,  acci- 
which  a  jury  deuts  of  scas,  rivcrs,  and  navigation  excepted.  The  de- 
may  infer  negli-  ,  i  i       j   !•      i  i_    • 

gence  in  the  claratiou  went  ou  to  state  that  the  defendant,  not  being 

thc'deficiency  prevented  by  either  of  the  excepted  causes,  did  not  safely 

fiwn"the*nrii-  ^^*^"7  ^^^  deliver  the  bones  in  a  reasonable  time,  but  that, 

gence  of  the  on  the  contrary,  by  his  negligence,  a  part  of  them  were 

carrier,  it  is  in- 
cumbent on  him    lost. 

Pleas — 1st,  Non  assumpsit ;  2nd,  That  the  plaintiff  did 
not  deliver  to  the  defendant  the  bones  in  the  declaration 
mentioned  to  be  carried  by  him ;  8rd,'  That  the  defendant 
took  proper  care  of  the  bones,  and  did  carry  them  safely 
and  deliver  them  in  a  reasonable  time;  4th,  That  the 
bones  were  put  on  board  in  a  damp  state,  by  reason 
whereof,  and  without  any  neglect  or  default  of  the  defend- 
ant, they  became  decomposed,  and  the  defendant,  therefore, 
could  not  perform  his  promise ;  5th,  That  the  bones  were 
not  the  property  of  the  plaintiff;  6th,  That  the  defendant, 
against  his  will,  was  hindered  and  prevented  by  the  plain- 
tiff from  performing  his  promise ;  7th,  That  the  defendant 
was  prevented  from  performing  his  promise  by  the  fr^ud 
and  covin  of  the  plaintiff. 

It  appeared,  that,  on  the  1st  of  March,  1841,  a  quantity 
of  bones,  weighing  69  tons  17  cwt.,  was  put  on  board  the 


to  shew  that. 
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barge  John  and  Eliza  at  Yarmouth^  and  from  the  bill  of  1942. 
lading  signed  by  tbe  defendant,  which  was  given  in  evi- 
dence, it  appeared  that  they  were  consigned  by  Mr. 
Coakes  to  the  defendant.  The  bill  of  lading  contained 
the  exception  stated  in  the  declaration  as  to  loss  by  the 
act  of  Grod,  the  Queen's  enemies,  &c.  It  was  proved,  that, 
when  the  bones  arrived  at  their  destination,  their  weight 
was  only  60  tons  10  cwt.  2  qrs.,  and  the  plaintiff's  witnesses 
stated,  that  in  their  judgment  a  cargo  of  bones  like  the 
present  would  not  lose  in  weight  more  than  about  one 
ton  in  every  twenty, 

PkUt,  for  the  defendant.— The  breach  of  contract  relied 
on  by  the  plaintiff  is  a  loss  of  part  of  these  bones  by  the  neg- 
Ugence  of  the  defendant.  This  is  in  effect  an  action  against 
a  carrier  for  negligence  in  not  performing  his  duty,  and 
there  is  no  evidence  of  any  negUgence  in  the  defendant. 

GmUbum,  Serjt.,  for  the  plaintiff. — The  only  evidence 
of  negligence  that  the  plaintiff  can  give  is,  by  his  proving 
that  a  large  quantity  of  bones  was  delivered  to  the  de- 
fendant to  carry,  and  that  at  the  end  of  the  voyage  the 
quantity  was  short.  A  plaintiff  could  hardly  ever  give 
evidence  of  any  particular  species  of  neglect  of  a  carrier, 
unless  he  sent  his  servant  with  the  goods  all  the  way  that 
they  went. 

E.  James,  on  the  same  side,  referred  to  the  case  of  Mud- 

dkr.  Stride  {a). 

RoLFE,  B. — ^It  has  been  proved,  that  more  than  69  tons 
of  bones  were  put  on  board  this  vessel,  and  that  at  the 
end  of  the  voyage  there  were  not  69  tons,  but  a  much 
smaller  weight.  I  think  that  this  is  evidence  from  which 
the  jury  may  infer  negligence ;  and  that  if  there  was  no 

(a)  9C.&P.d80. 
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1842.        negligence  on  the  part  of  the  defendant  he  should  shew 

that(d). 

Plaii^  for  the  defendant^  addressed  the  jurj^  and  called 
witnesses  to  prove  that  the  bones  fermented  very  much 
during  the  voyage ;  and  other  witnesses,  who  proved^  that 
they  had  known  of  cargoes  of  bones  which  had  lost 
weight  on  a  voyage  to  a  greater  extent  than  the  bones  in 
question. 

Verdict  for  the  defendant  on  the  third 
and  fourth  issues^  and  for  the 
plaintiff  on  the  other  issues. 

GtnMumj  Serjt.^  and  J5.  James,  for  the  plaintiff. 

Flatt,  and  BovUl,  for  the  defendant. 

[Attornies— fFiAif  4*  Co,,  and  Jordeson,'] 

(b)  In  the  case  of  GUhari  and  may  be  forwarded  to  their  deedna- 

Another  v.  DaU,  1  Nev.  &  P.  22,  it  tion,  either  by  coach  or  by  some 

vasheldythatinanactiononthecase  carrier;  in  other  words,  his  con- 

against  a  booking^ffice  keeper  for  tract  is  to  deliver  them  to  some  car- 

the  loss  of  a  parcel  by  negligence,  rier,  in  order  that  they  may  be  for- 

it  is  not  sufficient  evidence  of  neg*  warded.     Now  the  contract  of  a 

ligence  to  shew,  that  the  parcel  was  carrier  is  to  deliver  to  the  consig- 

delivered  to  the  defendant,  and  that  nee,  and  Orifiihi  v.  Lee,  (1  C.  &  P. 

it  had  not  reached  its  destination;  110,)  is  very  good  authoii^  to 

and  Mr.  Justice  Patteson  said, "  Let  shew  that  the  non-delivery  to  the 

us  look  at  what  the  contract  with  consignee  is  sufficient  evidence  of 

the  defendant  is.    The  defendant  is  n^ligence  against  the  carrier,  for 

not  a  carrier,  he  is  the  keeper  of  his  contract  is  to  deliver  the  goods." 

a  booking-office,  and  his  contract  See  the  case  of  Gr\fiihs  v.  Leey  1 C. 

with  the  plaintiffs  is  to  take  care  of  &  P.  110,  and  the  authorities  there 

those  goods  left  with  him,  that  they  referred  to. 
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OOUET  OF  COMMON  PLEAS. 


Siitinffs  in  London  after  Michaelmas  Term,  1841. 

BEFORE    LORD   CHIEF   JUSTICE   TINDAL. 


Israel  Alexander  and  Henrietta  Alexander  t;. 

BUROHFIELD. 

JJeCLARATION— That  the  defendant,  on  the  10th  of  XhepiaintSA 

March,  1840,  made  his  draft  on  Young  &  Son,  bankers,  thl'^def^dalTt 

and  thereby  required  them  to  pay  the  plaintiffs  4Sl.  16*.  6rf.,  JJJ^J  ^^^^^ 

and  then  delivered  &c.;  and  that  Young  &  Son  did  not  and  in  payment 

pay  the  said  draft,  though  the  same  was  then  presented  gave  a  cheque 

to  them  for  payment.    Pleas— That  the  defendant  made  wWch'th^pUdn- 

his  draft  aforesaid,  directed  as  aforesaid,  and  that  the  tiA  crossed  to 

'                                                    '  their  own  bank- 
plaintiffs  took  it  in  payment,  &c. ;  and  that  the  draft  was  en  and  paid  in 

not  duly  presented  for  payment,  nor  within  a  reasonable  iithofthiTs 


and  proper  time  in  that  behalf.     Replication— That  the  fenS^vJ'h^nkl 
plaintiffs  ought  not  to  be  barred  &;c.,  because  they  say  «"  ^^  not  use 
that  the  said  draft  was  duly  presented,  (concluding  to  house  in  Lom- 

the  country).  ^^r'diTgly  fhe* 

This  was  an  action  on  a  bankers'  cheque,  and  the  ques-  pi»Jn*>«»'  »»nk- 

^  ^  ers  presented 

tion  was,  whether  the  cheque  was  presented  in  due  time,  the  cheque  to 
The  plaintifiiB  were  auctioneers,  keeping  a  repository  for  ant's  hankers 
the  sale  of  horses,  &c.     On  the  10th  of  March,  1840,  ^herealf^ther- 
they  had  a  sale,  which  the  defendant  attended,  and  he  ^■«;  **»«y 

would  have  pre- 

there  bought  two  horses.  The  cheque,  on  which  this  senteditatthe 
action  was  brought,  was  given  for  the  price  of  those  on  Ae  everdng 
horses.  The  last  horse  purchased  by  the  defendant  on  55i?defe^knt's 
that  day  was  purchased  after  four  o'clock  on  the  after-  bankers  had 

stopped  pay- 
ment on  the 
ISth : — Held,  that  the  bankers  of  the  plaintiffii  had  acted  in  strict  accordance  with  the  rules  of 
mercantile  law;  but  that  the  plaintiffs  themselves  had  been  guilty  of  laches  in  not  paying  the 
cheque  to  their  bankers  on  the  10th,  if  they  received  it  within  banking  hours. 


Alexander 
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1841.        noon  of  the  10th  of  March^  1840^  and  the  defendant  ap- 
plied then  to  have  the  horses  delivered  to  him^  and  gave  the 
V.  cheque  in  question  in  payment.    One  of  the  plaintiffs^  who 

was  the  auctioneer  on  the  occasion^  said,  ''It  is  rather  late 
in  the  day  for  a  cheque/'  to  which  the  defendant  answer- 
ed, ''  Cross  it  with  your  bankers'  name,  and  pay  it  in  to- 
morrow, and  it  will  be  all  right/'  The  auctioneer  accord- 
ingly did  write  his  bankers'  name  (Whitmore  &  Co.)  across 
the  cheque,  and  the  horses  were  delivered  to  the  defendant. 
On  the  next  day,  (the  11th  of  March,  1840),  the  plaintiffs 
paid  the  cheque  into  their  bankers'  house.  The  cheque 
was  drawn  upon  a  house  of  the  name  of  Young  &  Son, 
bankers,  in  Smithfield.  It  was  not  the  practice  of  Young  & 
Son,  that  their  clerk  should  meet  the  clerks  of  other 
bankers,  at  the  clearing-house,  in  Lombard  Street.  It  waa 
proved,  that  cheques  are  presented,  according  to  the  course 
of  business,  at  the  clearing-house,  for  those  who  use  the 
clearing-house,  the  same  evening,  and  other  cheques  are 
sent  out  the  day  after  they  are  received.  Whitmore  &  Co. 
presented  the  cheque  for  payment  to  Young  &  Son  on 
the  12th.  The  answer  was  "  No  order ;"  and  Young  & 
Son  did  not  pay  any  thing  after  half-past  nine  on  the 
morning  of  that  day. 

The  witnesses,  for  the  defendant,  spoke  to  the  hour  of 
the  sale  being  earlier  than  that  mentioned,  and  also  contra- 
dicted the  evidence  as  to  the  special  contract  respecting 
crossing  the  cheque  with  the  name  of  the  plaintiffs' 
bankers. 

Sir  7.  Wilde,  for  the  plaintiffs,  submitted,  that  they 
must  have  a  verdict.  The  law  was,  that  a  man  was  en- 
titled to  pay  his  cheques  into  his  bankers'  hands,  instead 
of  putting  himself  to  the  inconvenience  of  presenting  them 
in  person ;  and  he  may  present  them  at  any  time  on  the 
day  after  he  receives  them. 

TiNDAL,  C.  J. — I  agree  with  you,  that  it  is  sufScient  if 
they  be  presented  at  any  time  on  the  next  day. 
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Sir  T.  W%fe.— Then  the  eflFect  of  the  plaintiffs'  paying         1841. 
it  in  to  their  own  bankers,  instead  of  presenting  it  to  the     ^"^    ^    " 
bankers  of  the  defendant^  is  to  prolong  the  presentment  9. 

of  it  for  another  day ;  for  the  banker  always  has  one  day 
to  present.  There  was^  therefore,  no  unnecessary  delay 
on  the  part  of  the  plaintiffs. 

TiNDAL,  C.  J.,  in  summing  up. — This  is  an  action  brought 
upon  a  cheque  dated  10th  of  March,  1840 ;  and  the  question 
raised  for  your  consideration  is,  whether  this  cheque  was 
presented  to  the  parties,  on  whom  it  was  drawn,  in  due  and 
reasonable  time?    It  was  received  by  the  plaintiffs  on  the 
10th,  and  paid  in  to  their  bankers  on  the  11th,  and  by  them 
presented  in  time,  as  far  as  their  customer  was  concerned, 
▼iz.  on  Friday  the  12th.   Young  &  Co.,  on  whom  the  cheque 
was  drawn,  were  not  persons  who  used  the  clearing-house. 
The  question  is,  whether  the  cheque  was  presented  in 
time,  not  being  presented  till  Friday  the  12th?    The 
counsel  for  the  plaintiffs  has   rested  his  case  on  two 
grounds:  1st,  on  the  general  law  of  merchants;  and, 
2ndly,  on  a  particular  agreement  between  the  parties,     li 
the  particular  agreement  is  made  out  to  your  satisfaction, 
it  will  dispense  with  the  general  law,  whatever  that  law 
may  be.    The  only  way  in  which  I  can  state  the  rule  of 
law  to  you  is  this,  that,  if  a  party  receive  a  cheque  on  a 
particular  day,  he  may  present  it  at  any  time  during  bank- 
ing hours  on  the  following  day  to  that  on  which  he  re- 
ceived it.     I  am  not  aware  of  any  decision  which  says,  that 
a  person  may  keep  it  all  the  first  day,  and  on  the  second  pay 
it  in  to  his  own  bankers',  and  that  they  may  present  it  on  the 
third  day.    The  cases  which  seem  to  bear  upon  this  point 
relate  only  to  the  notice  of  dishonour,  and  not  to  the  time 
of  presentment.     I  cannot  agree,  that,  if  a  bill  becomes 
due,  say  on  the  1st  of  March,  the  holder  may  pay  it  in  to 
his  banker's  on  the  2nd  of  March,  and  that  his  banker 
will  have  till  the  following  day,  the  third,  to  present  it. 
It  is  good  law  as  to  notice,  but  I  do  not  think  that  it  is 
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184  K  Manning,  Serjt. — I  put  it  in  to  ahew^  as  will  appear 

^  ^  by  it,  that  whatever  title  the  plaintiff  might  have  in  Peb- 

9.  maiy,  1840,  yet  that  in  the  summer  of  the  same  year  that 

title  had  ceased  to  exist ;  for  the  document  is,  as  its  in- 
dorsement in  the  plaintiff's  handwriting  purports  it  to  be, 
the  draft  of  a  lease  of  the  premises  in  question  from  Mr. 
Agar  to  Mr.  Young,  rent  8/.  a-year,  term  twenty-one  years, 
from  some  day  in  1840,  but  the  date  is  not  specified* 

Erskinb,  J.,  in  summing  up  the  evidence,  told  the  ju- 
ry, that,  in  the  first  place,  the  defendant  having  entered 
into  the  agreement  mentioned  with  the  plaintiff,  there  was 
a  conclusive  case  made  out  for  the  latter,  unless  there 
were  a  sufficient  answer  to  it.  Two  defences  had  been 
advanced  for  the  jury's  consideration: — First,  that  the 
defendant  was  in  occupation  of  the  premises  before  the 
agreement  entered  into  between  himself  and  the  plain- 
tiff came  into  operation;  that  the  ground  belonged  to 
Dr.  Robins,  and  that,  therefore,  although  he  did  incau- 
tiously sign  this  agreement,  yet,  as  he  already  had  the 
land,  the  plaintiff  could  not  do  the  authoritative  act  of 
putting  him  in  possession  of  it,  nor  could  he  (the  de- 
fendant) submit  to  the  acknowledging  act  of  receiving 
possession  from  him  (the  plaintiff) ;  and  then  (assuming 
Dr.  Robins'  title)  that,  as  the  ground  did  not  belong  to 
the  plaintiff,  he  could  not  confirm  the  defendant  in  the 
possession  of  it.  Had  this  been  made  out,  it  would  have 
been  an  answer  to  the  action.  But  the  principle  of  law  is, 
that  a  tenant  having  taken  of  his  landlord  shall  not  deny 
his  landlord's  title,  because,  if  he  has  taken  land  from  a 
person  who  had  no  right  to  give  it,  his  first  duty  is  to  sur- 
render it  back,  not  to  deny  the  title  of  the  donor  or  lessor. 
On  this  point  two  facts  have  appeared  in  evidence : — First, 
that  the  defendant,  after  the  agreement  made,  and  before  it 
came  into  operation,  removed  the  fence,  and  did  other  acts 
of  ownership;  but,  secondly,  that  Dr.  Robins,  the  landlord 
set  up  by  the  defendant,  expressly  told  him,  that  he  would 
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not  let  that  spot  to  him,  as  he  wanted  to  make  arrange-  1941^ 
ments  with  Mr.  Agar  respecting  it»  It  appeared,  therefore, 
that  the  defendant  took  possession  under  Mr.  Agar,  and 
he  has  no  right  to  say,  that  at  thai  time  Mr.  Agar  had  no 
title.  But  they  say,  secondly,  that  since  that  time  his  title 
has  ceased.  This  is  an  allowable  defence  in  an  action  for 
nae  and  occupation;  for  if  the  title  to  the  property  has 
passed  to  another  who  has  a  right  to  sue  the  defendant  for 
its  use  and  occupation,  he  has  a  right  to  set  up  that 
defence;  but  the  title  set  up  is  by  a  paper  indorsed  by 
the  plainti£r,  purporting  to  be  a  lease  firom  Mrs.  Agar  to 
the  defendant,  without  a  date.  I£  there  had  been  any 
thing  to  show  any  transaction  between  Mrs.  Agar  and  the 
plainti£r,  as  for  instance,  that,  since  the  agreement  with 
the  defendant,  the  plaintiff  had  passed  his  title  to  her,  that 
transaction  no  doubt  would  have  been  material  CYidence; 
but  it  is  to  be  remembered,  that  it  was  proved  that  the 
plaintiff  had  said  at  the  time  of  the  agreement,  that  the 
property  belonged  to  his  mother,  Mrs.  Agar.  Now  the 
document  is  not  evidence  admissible  for  that  purpose,  for 
then  the  defendant  would  be  doing  the  same  thing  in  effect 
as  setting  up  Dr.  Bobins^  title  against  that  of  the  plaintiff. 

Verdict  for  the  plaintiff— Damages,  8/. 

fiftee,  Seijt.,  and  E.  JameSj  for  plaintiff. 
Mttmdnff,  Serjt.,  for  defendant. 

[Attoniies — CoUmit  and  Evan*,'] 
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1841. 


CASES  AT  NISI  PRIUS, 
First  Sittings  in  Middlesex  after  Michaelmas  Term,  1841« 

BEFORE   LORD    CHIEF   JUSTICE    TINDAL. 


The  jurisdic- 
tion, to  deter- 
mine whether 
a  married  wo- 
man haa  power 


Iiov.26.  Tucker  and  Others  t;.  Inman  and  Another. 

IN  prohibition.    In  Easter  Term,  1840,  Manning,  Serjt., 

obtained  a  rule  calling  upon  the  now  defendants  to  shew 

cause  why  a  writ  of  prohibition   should  not  issue  to 

to  make  an  ap-  the  Prerogative  Court  of  Canterbury,  to  prohibit  them 

pointment  in       ^  ,.  .        ,<■  ■»   •    ..«•    * 

the  nature  of  a  from  proceeding  to  require  the  now  plaintiffs  to  appear 
Ae^Quce^^  in  the  said  Court,  and  leave  in  the  registry  thereof 
Temporal  the  Original  will  of  Sarah  Inman,  deceased:   and  from 

Courts.  , 

itisneces-     proceeding  to  require  them,  the  now  pkintiffs,  to  shew 


ididttrationi  in  cause  to  that  Court,  why  letters  of  administration  with 


the  said  will  annexed,  of  the  goods,  chattels,  and  credits 


■ome  degree, 
should  he 

granted,  before   of  the  Said  Sarah  Inman,  should  not  be  granted  to  the 

the  Court  of 

Chancery  will     now  defendants  (a).      Upon  cause  shewn  against  this 

abjudicate  on 

the  validity  of 

a  testamentary  appointment  made  by  a  married  woman. 

And  if  a  married  woman  have  a  power  of  appointment  over  a  particular  amount  of  property, 
and  that  property  is  purchased  by  A.  B.,  the  Court  of  Chancery  will  adjudicate  respecting 
it,  whether  the  Prerogative  Court  grant  letters  limited  to  that  amount  only,  or  give  general 
letters  of  administration. 

In  the  case  where  a  married  woman  has  a  power  of  appointment  over  a  certain  amount  of 
property  bequeathed,  the  Prerogative  Court  will  not  grant  to  A. .  B.,  (he  not  being  the  hus- 
band of  the  deceased  nor  executor),  administration  CKterorum,  but  on/jr  UnUUd  to  the  amount 
in  question. 

Where,  in  prohibition,  there  is  a  special  traverse  of  the  allegation  of  the  practice  of 
the  Court  of  Chancery,  respecting  the  will  **  so  made  by  Sarah  Inman,"  namely,  that  it  was 
not  necessary,  before  that  Court  would  proceed  to  a<Qudicate,  that  limited  letters  of  admi- 
nistration should  be  granted,  the  traverse  is  made  out  by  shewing  that  in  thit  eon  the  Pre- 
rogative Court  will  not  grant  more  than  limited  letters  to  the  party  in  question,  although  it 
be  shown  that  the  Court  of  Chancery  would  adjudicate  if  the  letters  of  administration  had  been 
general. 


(a)  In  the  matter  of  Sarah  In- 
man, 1  Scott's  New  R.  379.  The 
rule  nisi  was  granted  on  the  follow- 
ing affidavit: — 

Previously  to  the  marriage  of 
one  George  Inman,  clerk,  since  de- 
ceased, to  one  Joan  Darch,  spinster, 
to  wit,  on  the  19th  day  of  January, 
A.  D.  1760,  certain  hereditaments, 
situate  at  B.,  in  the  county  of  Somer- 


set, were  conveyed  to  trustees,  to  the 
use  of  the  said  George  Inman  in 
fee,  until,  &c.,  and  then  to  the  use 
of  the  said  George  Inman,  for  his 
life,  with  remainder  to  the  use  of 
Joan  his  intended  wife,  for  her  life, 
with  remainder  to  the  use  of  trus- 
tees to  preserve  contingent  remain- 
ders, and  after  the  death  of  the 
survivor  of  them,  the  said  George 
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rule,  Tbuial,  C.  J.,  said — ''  I  think  the  parties,  who  deny 
the  power  of  Sarah  Inman  (a  married  woman)  to  make 


and  for  such  estate  and  estates,  as 
the  said  Henry  Inman  should,  in 
manner  therein  mentioned,  appoint, 
and  in  default  thereof,  to  the  use  of 
the  said  Henry  Inman,  his  heirs 
and  assigns;  and  as  to  the  remaining 
moiety  of  the  said  hereditaments. 
To  the  use  of  such  person  or  per- 
sonsy  and  for  such  estate  and  estates 
as  the  said  Sarah  InmoMy  so  then 
being  the  wife  of  the  said  John  In^ 
man  therein  mentioned^  should  ap^ 
pointy  and  in  de&ult  thereof,  to  the 
use  of  the  said  George  Inman,  his 
heirs  and  assigns,  for  ever;  and  in 
which  indenture  was  contained  a 
power  for  the  said  last-mentioned 
trustees,  in  case  the  rents  and  pro* 
fits  of  the  said  hereditaments  should 
he  more  than  sufficient,  with  cer- 
tain other  provisions  therein  men- 
tioned, for  the  support  and  main- 
tenance of  the  said  George  Inman 
(the  son),  to  pay  over  the  surplus- 
age thereof  from  time  to  time, 
unto  the  said  Henry  Inman  and 
Sarah  Inman,  their  executors,  ad- 
ministrators, and  assigns,  in  equal 
shares;  and  wherein  was  also  con- 
tained a  declaration,  that  in  case 
the  said  last^mentioned  trustees, 
during  their  joint  lives,  should  think 
it  was  beneficial  to  sell  the  said 
hereditaments,  it  should  he  lawful 
for  them  to  do  so,  and  place  out 
the  net  produce  on  government  or 
other  good  security,  and  to  apply 
the  interest  money  arising  there- 
from towards  the  maintenance  of 
the  said  Geoige  Inman  (the  son), 
for  his  life,  in  the  same  manner,  &c 
That  neither  the  share  of  the 
said  Heniy  Inman,  nor  that  of  the 
said  Sarah  Inman,  in  the  monies 


1841. 


and  Joan  his  intended 
wife,  to  the  use  of  such  child  or 
children  of  the  said  marriage,  in 
such  shares  and  proportions,  and 
for  such  estate  or  estates  as  the  said 
George  Inman  should,  by  any  deed 
or  writing  under  his  hand  and  seal, 
executed,  &c,  or  by  his  last  will  and 
testament)  limit,  appoint,  or  devise, 
and  in  default  thereof,  to  the  use  of 
the  first  son  of  the  said  George 
Inman  and  Joan,  and  the  heirs  of 
the  body  of  such  first  son.  That 
the  said  marriage  was  duly  solem- 
nized. That  there  was  issue  of  the 
said  manriage,  one  other  George  In- 
man, one  Henry  Inman,  and  one 
Sarah  Inman^  who  intermarried 
with  and  took  to  husband  one  John 
Inmaa.  That  afterwards,  to  wit, 
on  the  1st  day  of  January,  a.  d. 
1795,  by  an  indenture  under  the 
hand  and  seal  of  the  said  George 
Inman,  made  between  the  said 
George  Inman,  clerk,  of  the  first 
part,  and  the  said  John  Inman  and 
one  John  Whitley,  of  the  other  part, 
which  indenture  was  executed  by 
the  said  Geoige  Inman,  clerk,  in  the 
presence  of  two  witnesses,,  the  said 
George  Inman,  in  exercise  of  the 
power  so  given  or  reserved  to  him 
by  his  marriage  settlement,  ap- 
pointed the  said  hereditaments  to 
the  said  John  Inman  and  John 
Whitley,  their  heirs  and  assigns, 
for  ever,  upon  trust  to  receive,  &c., 
and  apply  the  same,  or  so  much 
thereof  aa  should  be  necessary,  in 
the  maintenance  of  the  said  Geoige 
Inman,  the  son,  for  his  life,  and 
after  his  decease,  then,  as  to  one 
moiety  of  the  said  hereditaments, 
to  the  use  of  soch  person  or  persons, 
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E  wiU^  should  declare  in  prohibition.    Those  who  insist 
upon  the  right  to  administration  with  the  will  annexed^ 


which  might  arise  by  any  such  sale 
as  aforesaid,  was,  by  the  said  inden- 
ture, suljected  to  any  power  of  ap- 
pointment whatsoever. 

That  afterwards,  the  said  George 
Inman,  clerk,  died.  That  afterwards, 
to  wit,  on  the  5th  and  6th  days  of 
November,  a.  d.  1795,  by  certain 
indentures  of  lease  and  release,  the 
said  Geovge  Inman  (Uie  son),  of  the 
first  part,  ihe  said  Henry  Inman  and 
Katharine  his  wife,  the  said  John 
Inman  and  Sarah  his  wife,  and  John 
Whitley,  of  the  second  part,  Ro- 
bert Blake,  of  the  third  part,  and  Pe- 
ter Cox,  of  the  fourth  part ;  and  by  a 
common  recovery,  afterwards  duly 
suffered  in  pursuance  thereof,  the 
said  hereditaments  were  conveyed, 
limited,  &c,,  to  the  use  of  the  said 
John  Inman  and  John  Whitley,iheir 
heirs  and  assigns,  Upon  trust  to 
sell  the  same  and  invest  the  pro- 
duce in  some  of  the  public  stocks, 
&C. ;  and  to  apply  the  dividends 
towards  the  maintenance  of  the 
said  George  Inman  (the  son),  for 
his  life,  and  to  apply  the  rents  and 
profits  in  the  meantime,  until  the 
sale,  in  like  manner;  and,  after  the 
decease  of  the  said  George  Inman 
(the  son),  then  to  stand  possessed  of 
the  said  interest  monies,  and  the 
future  interest  or  dividends  thereof. 
Upon  trust  for  the  said  Henry  In- 
man and  Sarah  Inman,  in  equal 
shares,  or  in  trust  for  their  respec- 
tive executors,  administrators,  or 
assigns,  in  case  they  or  either  of 
them  should  die  in  the  lifetime  of 
the  said  Greorge  Inman  (the  son), 
and  to  pay  and  transfer  the  same 
accordingly.  That  afterwards  the 
«aid  hereditaments  were  sold.  That, 
on  the  24th  day  of  February,  a.  d; 


1802,  a  certain  indenture,  expressed 
to  be  made  between  the  said  George 
Inman  (the  son),  of  the  one  part, 
and  the  said  John  Inman  and  John 
Whitley,  of  the  other  part,  was  exe- 
cuted by  the  said  Geoige  Inman 
(the  son),  and  which  indenture 
never  was  executed  by  the  said 
John  Inman  and  John  Whitley,  xa 
either  of  them,  and  to  which  inden- 
ture, neither  the  said  Henry  Inman 
nor  the  said  Sarah  Inman  was  made 
or  was  named  as  parties ;  by  which 
indenture,  after  reciting  the  said 
hereinbefore  recited  indenture  of 
the  1st  day  of  January,  1795,  so 
far  as  relates  to  the  appointment 
of  the  hereditaments  aforesaid,  and 
the  uses  thereby  declared  thereof, 
but  wholly  omitting  the  particular 
trusts  thereby  declared  with  respect 
to  the  application  of  the  monies 
arising  firom  any  sale  of  the  said 
hereditaments;  and  after  reciting 
that  the  said  hereditaments  had 
been  sold,  and  that  the  said  George 
Inman  (the  son)  was  desirous  and 
willing  that  the  monies  arising 
from  the  sale  aforesaid,  amounting 
to  the  sum  of  iS1050,  should  be 
vested  in  the  said  John  Inman  and 
John  Whitley,  for  the  uses  therein- 
after mentioned,  agreeably  to  the 
intention  of  the  said  George  In- 
man :  It  was  witnessed,  that,  for  the 
purpose  of  carrying  such  intention 
into  effect,  and  in  consideration 
of  one  shilling  to  the  said  George 
Inman  (the  son)  therein  stated  to 
be  paid  by  the  said  John  Inman 
and  John  Whitley,  George  In- 
man (the  son)  did  direct  and  de- 
clare, that  the  said  sum  of  £1050 
should  from  thenceforth  be  vested 
in  the  said  John  Inman  and  John 
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will  then  have  an  opportunity  of  shewing  that  Sarali 
Inman  had  authority  to  make  this  will/'    And  again^ 
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Whitley,  their  executors,  adminis- 
traton,  and  asngns,  upon  trust  to 
apply  the  interest,  dividends,  or  pro- 
duce of  the  same  sum  of  £J  050,  or 
so  much  thereof  as  should  he  ne- 
cessary, in  the  maintenance  of  the 
said  George  Inman  (the  son),during 
his  life,  and  after  the  decease  of 
the  said  Greorge  Inman  (the  son), 
Upon  trust,  as  to  one  moiety  of  such 
principal  sum  of  iSl050,  to  the  use 
of  such  person  or  persons  as  Uie  said 
Henry  Inman  should,  in  manner 
therein  mentioned,  appoint,  and  in 
default  thereof,  to  the  use  of  the 
said  Henry  Inman,  his  executors, 
administrators,  and  assigns,  and,  as 
to  the  remaining  moiety  or  half  part 
of  the  hereditaments  and  premises 
thereby  limited  and  appointed,  to 
the  effect  following,  that  is  to  say, 
To  the  use  of  such  person  or  per- 
sona, for  such  estate  and  estates, 
either  absolutely  or  conditionally, 
and  with  or  without  power  of  ap- 
pointment, and  in  such  sort,  man« 
ner,  and  form,  and  subject  to  such 
powers,  provisoes,  conditions,  and 
agreements,  as  the  said  Sarah  In- 
man, by  herself  alone,  and  whether 
sole  or  covert,  should,  from  time  to 
time,  by  any  deed  or  deeds,  writing 
or  writings,  to  he  by  her  signed, 
sealed,  and  delivered  in  the  pre- 
sence of  two  or  more  credible  wit- 
nesses, or  by  her  last  will  and  tes- 
tament, (which  last  will  and  testa- 
ment, it  was  thereby  expressed,  that 
the  said  Sarah  Inman  should  have 
power  to  make,  as  to  her  should 
seem  meet),  to  be  by  her  signed 
and  published  in  the  presence  of 
three  or  more  credible  witneoes, 
direct,  limit,  and  appoint,  and  in 
default  thereof,  to  the  use  of  the 


said  George  Inman;  and  by  the 
said  last-mentioned  indenture,  it 
was  provided,  in  case  the  interest 
and  dividends  of  the  said  iSl050 
should  be  more  than  sufficient,  with 
a  certain  other  provision  in  that  in- 
denture mentioned,  for  the  support 
and  maintenance  of  the  said  George 
Inman  (the  son),  it  should  be  law- 
ful for  the  said  John  Inman  and 
John  Whitley,  and  the  survivor  of 
them,  his  executors,  and  administra- 
tors, to  pay  over  such  surplusage, 
from  time  to  time,  or  any  interest  or 
dividends  then  in  their  hands,  unto 
the  said  Henry  Inman  and  Sarah 
Inman,  their  executors,  administra- 
tors, and  assigns,  in  equal  shares 
and  proportions. 

That  afterwards,  to  wit,  on  the 
3rd  of  September,  a.  d.  1807,  the 
said  Sarah  Inman  died,  leaving  the 
said  John  Inman  her  surviving, 
having,  previously  to  her  death, 
executed  an  instrument  purporting 
to  be  a  testamentary  appointment^ 
dated  the  3rd  day  of  September, 
1807,  and  purporting  to  be  made 
in  pursuance  of  the  power  so  ex- 
pressed to  be  given  to  her  in  and 
by  the  said  indenture  of  the  24tli 
day  of  February,  a.  d.  1802;  in 
which  instrument,  it  was  expressed, 
that  the  said  Sarah  Inman  had  ap« 
pointed  the  interest,  produce,  or  di- 
vidends arising  from  all  such  money 
or  principal  sum  of  money,  over 
which  she  had  a  disposing  power, 
unto  the  said  John  Inman,  for  his 
life,  with  the  remainder  to  her  ne« 
phew,  John  Inman  of  Murehead,  and 
in  which  instrument  it  was  also  ex« 
pressed,  that  the  said  Sarah  Inman 
appointed  her  said  husband  exeeu" 
tor  of  her  said  wiU^    That,  on  the 
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in  giving  judgment^  his  Lordship  said — ^''I  have  always 
understood  that  the  Ecclesiastical  C!onrts  have  no  juris- 
diction to  decide  whether  a  married  woman  has  power  to 
make  a  will.  Brook  v.  Thimer  {b)  and  Jenkin  ▼.  WhUe- 
house  (e)  are  authorities  in  favour  of  that  proposition;  and 
no  case  has  been  cited  in  which  the  contraiy  was  deter- 
mined.  With  respect  to  the  sufficiency  of  the  power  in 
this  case,  there  appears  to  be  so  much  doubt,  that  we  ought 
not  to  be  called  upon  to  decide  immediately.  The  parties 
who  pray  for  the  writ  must  therefore  declare  in  prohibi- 
tion ;  and,  when  the  case  comes  before  us  again,  we  shall  be 
better  enabled  to  determine  whether  the  writ  ought  to  go. 
In  the  mean  time  the  rule  will  be  enlarged/^  Upon  this, 
the  plaintiff  declared  in  prohibition.     The  declaration  set 


27ih  day  of  January,  a.  d.  1813,  the 
iaid  John  Inman  died,  leaving  the 
said  John  Whitley  him  surviving, 
having  previously  duly  made  and 
published  his  last  will  and  testa- 
ment in  writing,  bearing  date  the 
nth  day  of  April,  1812,  and  there- 
by appointed  James  Tucker,  and 
the  said  John  Whitley,  both  since 
deceased,  executors  of  his  said  will, 
and  who  duly  proved  the  same  in 
the  Prerogative  Court  of  Canteiv 
bury.  That  the  said  John  Whitley 
departed  this  life  on  the  6th  day  of 
December,  a.  d.  1881,  leaving  the 
■aid  James  Tucker  him  surviving. 
That  afterwards,  to  wit,  on  the  5ih 
day  of  April,  a.  d.  1834,  the  said 
James  Tucker  died,  having  first  duly 
made  and  published  his  last  will 
and  testament  in  writing,  and  also 
a  codicil  thereto,  and  thereby  ap- 
pointed the  said  John  InmanTucker, 
William  Tucker,  and  John  James, 
the  plaintiffs,  executors  thereof,  and 
who,  afterwards,  to  wit,  on  the  3rd 
day  of  June,  a.  d.  1834,  duly  proved 
the  same  in  the  Consistorial  Epis- 
copal Court  of  Wells.    That  after- 


wards, to  wit,  on  the  Ist  day  of 
August,  A.  D.  1838,  the  said  George 
Inman  (the  son)  died ;  and  that 
afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  Wil- 
liam l\icker,a8  one  of  the  personal 
representatives  of  the  said  John 
Inman,  deceased,  as  aforesaid,  ap- 
plied for  and  obtained  a  commis- 
sion out  of  the  said  Prerogative 
Court  of  the  Archbishop  of  Can- 
terbury, for  the  puipose  of  being 
duly  sworn  to  administer  die  goods 
and  chattels  of  the  said  Sarah  In- 
man, deceased,  in  order  to  obtain 
letters  of  administration  to  be 
granted  to  him  of  the  goods  and 
chattels  of  the  said  Sarah  Inman, 
deceased,  for  the  purpose  of  ad- 
ministering the  same  to  and  amongst 
the  residuary  legatees,  under  the 
said  last  will  and  testament  <^  the 
said  John  Inman,  deceased;  and 
that  before  the  commission  was  ob- 
tained, to  wit,  on  the  28th  Decem- 
ber, 1839,  the  defendant  caused 
the  citation  in  question  to  issue. 

(b)  2  Mod.  170. 

(c)  1  Burr.  431. 
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oat  the  facts  as  given  in  the  above  note^  and  the  citation  of  yg^i^ 
the  plaintiffs  to  shew  cause  why  letters  of  administration 
with  the  will  of  Sarahlnman  annexed,  should  not  be  granted 
to  f^e  defendants,  they  alleging,  that,  in  April,  1819,  they 
had  pnrchased  firom  John  Inman  (the  nephew  of  the  said 
Sarah  Inman)  Ms  reversionary  interest  in  a  certain  trust 
fund  bequeathed  to  him  by  the  intended  will  of  the  said 
Sarah,  and  claiming  to  be  entitled  to  such  letters  of  admin- 
istration with  the  said  will  or  testamentary  writing  an- 
nexed :  '' whereupon^  inasmuch  as  by  the  laws  of  this  realm 
a  feme  covert  cannot  make  any  will  or  testament,  or  do  any 
act  or  make  any  appointment  by  an  instrument  in  the  na- 
ture of  a  last  will  and  testament,  without  having  authority 
firom  her  husband  for  that  purpose,  and  inasmuch  as  the 
determining  whether  a  feme  covert  has  such  authority  is 
not  matter  of  ecclesiastical  cognizance,  but  belongs  to  the 
cognizance  of  her  Majesty's  Courts  of  Common  Law,  the 
plaintiffs  pray  that  her  Majesty's  writ  of  prohibition  may 
isaae  directed  to  the  proper  Judge  of  the  Prerogative  Court, 
to  prohibit  that  Court  firom  proceeding  to  require  the  plain- 
tiffs,'' &c.  And  of  this  the  plaintiffs  bring  suit,  &c. — Plea» 
That  the  writ  ought  not  to  issue ;  because  Sarah  Inman,  on 
the  Srd  of  September,  1807,  made  the  will  mentioned,  in 
the  presence  &c.,  and  the  same  being  in  the  custody  of 
the  plaintiffs,  the  defendants  cannot  bring  it  into  Court. 
And  the  said  Sarah  thereby,  8cc., — [setting  out  the  appoint- 
ment of  the  money  over  which  she  had  a  disposing  power, 
first,  to  J.  I.,  her  husband,  and  then  to  J.  I.,  her  nephew ; 
appointing  her  husband  to  be  executor  of  her  will;  the 
death  of  Sarah  I.  and  of  J.  I.  her  husband,  leaving  J.  I.  her 
nephew  surviving.]  It  then  recited  the  indenture  of  1819, 
by  which  J.  I.  assigned  to  the  defendants  the  moiety  of  the 
sum  of  money  (£1050),  which  had  been  appointed  to  him 
by  Sarah  I.  That,  in  1888,  the  appointee,  J.  I.,  died, 
whereupon  the  defendants  had  valid  grounds  for  exhibiting 
their  bill  of  complaint  in  Chancery,  in  which  they  would 
have  stated,  that,  by  the  rules  of  equity,  J.  I.  the  husband 


Tucker 


Ikman. 
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1841.       ^^  Sarah^  miut  be  taken^  by  reason  of  his  conduct  in  the 
premises^  to  have  assented  that  Sarah  I.  should^  during  her 
V.  coverture^  make  the  appointment  mentioned.    That  the 

plaintiffs^  claiming  to  be  the  personal  representatives  of  JT.  I., 
the  husband  of  Sarah  I.,  and  having  obtained  possession  of 
the  will  of  Sarah  I.^  refused  to  admit  the  equitable  right  of 
the  defendants;  and  that  it  thereupon  became  necessary  for 
-the  defendants  to  institute  a  suit  in  the  Court  of  Chancery. 
That^  according  to  the  course  and  practice  of  the  Court 
of  Chancery^  and  the  rules  of  equity  in  that  behalf,  in 
order  to  obtain  the  adjudication  of  the  said  Court  in  due 
form  upon  the  validity  in  equity  of  the  said  appointment 
so  made  by  the  said  Sarah  L,  to  pass  the  equitable  right 
and  interest  of  and  in  one  moiety  of  the  said  sum,  accord- 
ing to  the  tenor  and  effect  of  the  said  last-mentioned  ap« 
pointment,  it  was  and  is  necssary  that  letters  of  adminis- 
tration with  the  said  will  annexed,  should  be  granted  to 
Bome  person  or  persons,  limited  so  far  only  aa  concerns  all 
the  right,  title,  and  interest  of  her  the  said  Sarah  I.,  in 
•and  to  the  said  moiety  of  £1050,  and  all  interest  due  and 
to  grow  due  thereon,  which  she,  the  said  Sarah,  had  a  right 
to  dispose  of,  but  no  further  or  otherwise,  to  the  end  that 
such  administrator  or  administrators  with  the  said  last  will 
and  testament  annexed,  but  limited  as  aforesaid,  might  be 
made  a  party  or  parties  to  the  said  suit  in  Chancery.  That 
because  the  plaintiffs  refused  to  propound  the  said  will  in 
the  Ecclesiastical  Courts  and  to  take  out,  or  suffer  others 
to  take  out,  letters  of  administration  with  the  said  will 
annexed,  and  Umited  as  aforesaid,  and  thereby  fraudulently 
intended  to  prevent  the  defendant  from  obtaining  an  adju- 
dication  in  the  Court  of  Chancery,  upon  the  validity  in 
equity  of  the  said  appointment,  the  defendants,  on  the  day 
and  year,  £cc.,  caused  a  citation  to  issue,  &c.,  requiring  the 
plaintiffs,  as  aforesaid,  and  to  shew  cause  why  letters  of 
administration  with  the  will  annexed  of  the  said  Sarah, 
but  limited  as  before  is  mentioned,  should  not  be  granted 
to  the  defendants,  as  they  lawfully  might,  kc.    Which  is 
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the  citation  in  the  declaration  mentioned. — ^Verification.        j^^ 
Wherefore  they  pray  judgment^  and  that  the  writ  of  pro- 
hibition may  not  issue. 

Beplication — ^That  according  to  the  course  and  practice 
of  the  High  Court  of  Chancery,  and  the  rules  of  equity  in 
that  behalf,  in  order  to  obtain  the  adjudication  of  the  said 
Court  upon  the  validity  in  equity  of  the  appointment  al* 
leged  to  have  been  made  by  the  said  Sarah  I.,  to  pass  the 
alleged  equitable  right  and  interest  of  and  in  the  said 
moiety,  &c.,  according  to  the  tenor  and  effect  of  the  said 
supposed  appointment,  it  was  not  nor  is  necessary,  that 
letters  of  administration  with  the  said  supposed  will  an« 
nexed,  should  be  granted  to  some  person,  limited  so  far 
only  as  concerns  all  the  right,  title,  and  interest  of  the 
said  Sarah  in  and  to  the  said  moiety,  from  which  the 
said  Sarah  had  a  right  to  dispose  of,  and  had  by  this  al- 
leged will  disposed  of  accordingly,  but  no  further  or  other- 
wise, to  the  end  that  such  administrator  or  administrators 
with  the  said  alleged  last  will  annexed,  but  limited  as 
aforesaid,  might  be  made  a  party  or  parties  to  this  suit  ii^ 
Chancery,  provided  that  there  was  a  sufficient  legal  per- 
sonal representative  of  the  said  Sarah  before  the  said 
Court  of  Chancery.  That  before  the  issuing  of  the  sai4 
citation,  W.  Tucker,  as  one  of  the  personal  representatives  of 
J.  L,  the  husband,  had  obtained  a  commission  out  of  the 
Prerogative  Court  for  the  purpose  of  being  duly  sworn  as 
administrator  of  the  goods  and  chattels  of  the  said  Sarah 
L,  in  order  to  obtain  letters  of  administration  to  be  granted 
to  him  of  the  said  goods,  8cc.,  for  the  purpose  of  adminis- 
tering the  same  among  the  residuary  legatees  of  the  said 
last  will  and  testament  of  J.  I.:  That  W.  Tucker  is  ready 
and  willing  to  administer,  &c.,  and  thereby  to  become  the 
legal  personal  representative  of  the  said  Sarah:  wUhotit 
tins,  that,  according  to  the  course  and  practice  of  the  said 
Court  of  Chancery,  and  the  rules  of  equity,  in  order  to 
obtain  adjudication  of  the  said  Court  upon  the  validity  in 
equity  of  the  said  appointment  so  made  by  the  said  Sarah  L, 
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1841.  ^  P^^  ^^®  equitable  right,  &c.,  in  one  moiety,  &c.,  accord- 
ing to  the  tenor  and  effect,  &c.,  it  was  or  is  neceuary  that 
letters  of  administration  with  the  will  annexed  should 
be  granted,  Umiied  so  far  only  as  concerns  all  the  right, 
title,  &c.  of  the  said  Sarah  I.,  in  and  to  the  said  moiely, 
&c.,  but  no  further  or  otherwise,  to  the  end  that  such  ad- 
ministrators &c.,  might  be  made  a  party  to  the  said  suit  in  ^ 
Chancery,  in  manner  and  form,  &c.  Conclusion  to  the 
country. 

Knawles,  for  the  defendant,  began. — He  submitted  that 
the  jury  were  called  to  decide  on  what  was  the  practice  of 
the  Court  of  Chancery.  The  plaintiffs  were  the  executors 
of  James  Tucker,  the  surviving  executor  of  John  Inman, 
the  husband  of  Sarah  Inman.  The  question  is,  whether 
the  plaintiffs,  in  their  representative  capacity,  are  entitled 
to  property  which  John  was  said  to  have  taken  in  right 
of  his  wife  Sarah,  or  whether  the  defendants  should  take 
under  the  will  of  Sarah  I.  The  question  in  fact  is,  whether 
Sarah  Inman  had  a  right  to  make  a  will. 

TiNDAL,  C.  J.,  to  Manning,  Seijt. — ^Why  did  it  not  come 
on  as  a  motion  in  Chancery,  whether,  before  they  can 
adjudicate  on  the  question  of  a  married  woman's  right  to 
make  a  will,  the  defendant  .should  not  take  out  limited 
letters  of  administration?  The  question  is  as  to  the  practice 
of  the  Court  of  Chancery.  K  the  Ecclesiastical  Court  have 
no  power  to  grant  probate  or  letters  of  administration  to 
the  will  of  a  married  woman,  how  can  the  course  of  Chan- 
cery practice  give  them  that  power? 

Manning,  Serjt. — They  chose  to  state  the  practice  of  the 
Court  of  Chancery. 

TiNDAL,  C.  J. — ^And  you  deny  that  practice;  if  you  suc- 
ceed in  disproving  the  practice  you  will  not  be  satisfied. 
Still,  as  that  is  the  issue,  we  must  go  on  to  try  it. 
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£flioipfe»(to  the  jury). — ^The  question  is,  not  of  the  practice  iq^\^ 
of  the  Court  of  Chancery  generally^  but  only  in  certain 
cases?  I  will  show  that  the  will  must  be  propounded  in 
the  Prerogative  Courts  and  letters  of  limited  administra- 
tion having  been  then  granted,  the  Court  of  Chancery  will 
proceed  to  adjudicate  on  the  validity  of  the  appointment 
made  by  the  married  woman.  , 

•  It  was  proved  by  Mr.  EUison  and  Mr.  Chapman  of  the 
Chancery  bar,  that,  according  to  the  practice  of  that  Court, 
in  order  to  obtain  an  adjudication  on  the  validity  of  a 
testamentary  appointment  by  a  married  woman,  it  was 
necessary  that  the  testamentary  character  of  the  appoint- 
ment should  be  established  in  the  Ecclesiastical  Court; 
and  that  nothing  more  was  requisite  for  that  purpose  than 
letters  of  administration  (cum  testamento  annexo),  limited 
to  the  amount  in  dispute ;  but,  in  cross  examination,  those 
gentlemen  said  there  would  be  no  objection  to  general  and 
tmUmiied  letters  of  administration,  provided  the  Preroga- 
tive Court  would  grant  them.  The  Court  of  Chancery 
would  be  satisfied  with  such  an  administration  as  the  Pre- 
rogative Court  would  give. 

TiNDAL,  C.  J.  (to  Knowles). — If  that  be  the  case,  how 
can  your  issue  be  supported  ? 

Knowles. — ^We  shall  shew  that  the  Prerogative  Court 
will  not  give  more  than  limited  letters  of  administration. 

It  was  then  proved  by  Dr.  Curteis,  that  if  a  married 
woman  make  a  will  under  a  power  of  appointment,  which 
gives  her  power  to  appoint  to  a  limited  amount,  the  Prero- 
gative Court  would  grant  administration  cum.  test.  ann. 
limited  to  the  amount  over  which  the  power  extended;  and 
if  the  interest  in  the  fund  over  which  the  married  woman 
had  power  were  purchased  by  another  party,  that  party 
wonld  be  entitled  to  call  upon  the  Prerogative  Court  for 
rodi  limited  administration ;  and  if  there  were  a  will,  the 
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Ig41  husband  of  the  deceased  could  not  take  out  administration 

generally;  he  might  have  administration  OBierorum.  Kthe 
beneficial  interest  over  which  the  wife  had  power  were 
counter  to  that  of  the  husband^  the  Court  would  not  grant 
him  the  two  administrations^  unless  he  were  executor,  nor  in 
the  particular  case  in  question. 

TiNDAL,  C.  J. — Is  that  the  issue?  Is  not  the  issue  as  to 
the  general  practice  of  the  Court  of  Chancery? 

Knowles. — The  issue  is  as  to  the  will  '^  so  made  by  Sarah!^ 

Dr.  Curteis  also  stated,  that  in  this  case,  if  the  personal 
representatives  of  the  husband,  he  dying,  not  having  proved, 
refuse  to  admit  the  equitable  right  of  the  other  party, 
administration  with  the  will  annexed,  but  limited  to  the 
amount  in  question,  would  be  granted  to  the  person  bene* 
ficially  interested. 

Knowles. — ^And  those  are  the  very  words  of  our  plea. 

Manning,  Serjt.,  I  submit  that  the  issue  in  this  case  is 
on  the  general  question,  whether  it  is  necessary  that  a 
limited  administration  be  granted.  It  is  in  evidence  that 
the  Court  of  Chancery  will  proceed  with  any  administra- 
tion which  the  Prerogative  Court  may  give  them.  The 
evidence  of  Dr.  Curteis,  therefore,  is  irrelevant;  for  the 
issue  here  is  not  as  to  the  practice  of  the  Ecclesiastical 
Court,  but  of  the  Court  of  Chancery.  The  allegation  is, 
that,  by  the  practice  of  the  latter  Court,  limited  adminis- 
tration is  required.  The  evidence  is,  that  limited  adminifr* 
tration  is  not  requisite,  but  that  no  more  than  limited 
administration  is  ever  given,  under  the  circumstances. 

TiNDAL,  C.  J. — I  think  this  is  not  a  general  issue  touch- 
ing the  practice  of  the  Court  of  Chancery,  but  an  issue  to 
try  what  is  the  practice  of  that  Court  in  the  case  of  a  suitor 
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seeking  to  obtun  its  adjudication  respecting  the  yalidity  |g4|^ 
of  the  appointment  by  Sarah  Inman  in  this  particular 
€ase.  The  two  gentlemen  from  the  Court  of  Chancery  give 
evidence  respecting  the  practice  in  this  particular  case,  and 
more.  But,  then.  Dr.  Curteis,  in  speaking  of  the  practice 
of  the  Ecclesiastical  Court,  says,  that,  under  the  circum- 
stances here,  nothing  more  than  limited  administration 
would  be  granted. 

Verdict  for  defendants,  with  liberty  to  plaintiffs 
.  to  move  to  set  it  aside,  if  the  construction 
of  the  Court  on  this  plea  be  erroneous. 

Manning f  Serjt.,  and  W,  M.   James,  for  plaintiff. 
Knowles,  and  Hugh  HiU,  for  defendant. 

[Attornies — Holme  ^  Co.,  and  Bamweli.'} 


Sittings  at  Westminster,  after  Michaelmas  Term,  1841. 

BEFORE   LORD   CHIEF   JUSTICE   TINDAL. 

PsTRiE  V.  Lamont,  Stewart,  Matravers  and  Jones. 

XhE  declaration  (in  trespass),  stated,  that  the  defend-  a  lease  from  the 
ants  broke  and  entered  a  dwelling-house  of  the  plaintiff^  nance,  which" 

purported  to  be 
•igned,  sealed, 
and  delivered,  being  first  duly  stamped,  was  not  stamped ;   and  the  Court  held»  that,  being  a 
lease  firom  the  Crown,  it  was  not  necessary  that  it  should  be. 

The  defendants  were  partners  in  business  as  brewers;  and  one  of  them,  in  the  name  of  the 
others,  wrongfully  ejected  the  tenant  of  a  canteen,  who  held  under  a  lease  from  the  Board  of 
Ordnance,  they  (the  defendants)  being  sureties  for  the  payment  of  his  rent  and  for  his  quiet 
tenantship.  It  was  ruled  that  one  partner  has  no  right  to  involve  another,  unless  in  the  ordi- 
nary course  of  their  business^  not,  for  instance,  in  a  trespass,  as  above  stated. 

The  exception  to  this  doctrine  is  in  the  case  where  the  trespass  is  in  the  nature  of  a  taking 
which  is  available  to  the  partnership ;  and  in  such  case  the  jury  should  find,  not  only  whether 
the  defendants  were  partners,  but  also  whether,  before  the  trespass,  they  all  joined  in  ordering 
it,  or  whether,  afterwards,  they  concurred,  and  received  the  benefit  of  it 

Where  one  of  the  trespassers  is  servant  to  the  others,  it  is  a  question  for  the  jury,  whether  he 
acted  merely  as  servant,  or  whether  he  were  so  implicated  in  the  matter  as  to  make  himself  a 
principal  trespaner. 
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1341^  called  the  Canteen^  situate  in  Hounslow  Barracksj  and 
ejected  the  plaintiff  and  his  family^  and  continued  them  bo 
ejected,  &c. ;  that  they^  the  defendants^  seized  and  took 
certain  goods,  &;c.,  [naming  household  furniture,  and  the 
furniture  peculiar  to  an  inn,  also  many  gallons  of  beer, 
porter  and  ale,  brandy,  and  other  stock.]  Plea — Not 
guilty. 

The  three  defendants,  Lamont,  Stewart,  and  Matravers, 
were  said  to  be  in  partnership  as  brewers :  Jones,  at  the 
time  of  the  trespass,  was  their  collecting  clerk.  The 
plaintiff  had  also  been  a  servant  to  them,  and,  at  the  time 
of  the  trespass,  kept  the  Canteen  public-house  at  Hounslow 
Barracks,  where  they  supplied  him  with  beer  and  other 
stock,  for  which,  in  January,  1841,  he  was  their  debtor, 
to  the  amount  of  £340.  He  became  tenant  of  the  Can- 
teen under  a  lease  granted  by  the  principal  officers  of  her 
Majesty's  Ordnance,  for  and  on  behalf  of  her  Majesty,  of 
the  one  part,  and  the  plaintiff,  and  Lamont  and  Stewart, 
as  the  sureties  for  the  plaintiff,  of  the  other  part.  The 
lease  purported,  in  terms,  to  be  ''  signed,  sealed,  and  de- 
livered, being  first  duly  stamped.'^  It  was  signed  and 
sealed  by  all  parties,  but  not  stamped.  On  the  29th  of 
January,  1841,  the  defendant,  Stewart,  with  his  clerk 
Jones,  called  at  the  Canteen,  and  inquired  for  the  plain- 
tiff, (who  was  absent).  Stewart  then  went  away,  and 
shortly  afterwards  returned  with  Pamham,  a  broker,  who 
took  possession  under  a  warrant  of  distress,  signed  and 
delivered  to  him  by  Stewart,  authorizing  him  to  levy  off 
the  goods  of  the  plaintiff  at  the  Canteen  a  distress  for  the 
sum  of  £84,  being  the  amount  of  the  rent  due  ''to  me,'' 
(the  warrant  said),  ''on  the  81st  of  October,  1840."  Then 
followed,  on  the  warranty  the  usual  clause  of  indemnity, 
signed  ^' J.  D.  Stewart,  for  Lamont,  Stewart  &  Co." 

Some  of  the  plaintiff's  family  remained  in  the  house  till 
Tuesday,  (2nd  of  February),  and  then  they  were  ordered 
to  quit  by  the  barrack-master.    The  defendants  afterwards 
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contmued  in  possession  by  a  servant^  who  acted  under  the         jg4|^ 
direction  of  the  defendant  Jones. 
The  lease  firom  the  Board  of  Ordnance  was  put  in ;  and — 

Bon^mSj  Seijt.i  objected^  that  it  had  no  stamp. 

TiNDAL,  C.  J. — The  lease  is  from  the  Crown.  It  is  not 
necessary  to  shew  that  it  is  stamped.  But  the  question 
for  you  is^  can  the  defendants^  (or  at  least  two  of  them)^  who 
are  parties  to  a  lease  from  the  Board  of  Ordnance,  act  as 
if  they  were  landlords  to  the  plaintiff? 

There  was  not  any  evidence  that  Mr.  Matravers  was  a 
partner  in  the  firm  of  Lament,  Stewart  &  Co.,  though  it 
was  shewn  that  he  was  often  about  the  brewery,  giving 
orders  as  a  partner. 

TiNDAL,  C.  J.  (in  summing  up). — ^This  is  an  action  of  tres* 
pass  against  four  defendants,  and  the  question  is,  how  jGur 
the  plaintiff  is  entitled  to  recover  against  all  or  any  of  them? 
The  complaint  is,  that  the  defendants  broke  into  his  house 
and  expelled  him,  and  seized  his  goods.  The  defendants 
say,  that  they  are  not  guilty  of  expelling  or  of  seizing 
the  goods.  On  the  first  plea,  no  doubt  the  defendants  are 
entitled  to  a  verdict;  because,  although  they  were  not  jus- 
tified in  entering  into  the  plaintiff's  house,  yet  they  were 
not  the  persons  who  expelled  him ;  it  was  the  officer  of  the 
Board  of  Ordnance  who  did  this,  as  he  was  entitled  to  do. 
The  defendants  only  entered  the  house,  and  that  not  law- 
fblly,  but  they  did  not  eject  the  plaintiff.  As  to  the  dis- 
tress, the  question  will  be,  whether  all  the  defendants,  or 
only  some  of  them,  are  liable  for  the  damages  which  the 
plaintiff  has  sustained?  It  was  an  illegal  distress,  because, 
being  put  in  by  Stewart,  it  was  not  for  rent  due  to  him  but 
to  the  Board  of  Ordnance.  He  did  right  in  his  own  view 
of  the  case,  because  he  knew  the  Board  of  Ordnance  might 
and  would  have  come  upon  him  for  the  rent  due.  Then  for 
the  liability  of  the  various  parties;  the  question  is,  which. 
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184U  ^'  ^^^  many^  or  whether  all  of  these  defendants  are  to  be 
affected  by  the  verdict.  Stewart  is  the  moving  cause  in 
all  that  is  done.  Stewart  and  Lamont  are  shewn  ta  be 
partners;  but  the  evidence  as  to  Matravers  being  a  part- 
ner is  not  so  clear.  Jones  is  the  servant  of  the  firm,  but  he 
took  an  active  part  in  the  transactions.  The  first  question 
then  is  as  to  partnership.  One  partner  has  no  right  to  in- 
volve another,  or  to  pledge  him  to  a  fact,  unless  in  the  ordi- 
nary course  of  business.  As  here,  in  this  case  of  trespass, 
one  partner  cannot  involve  another  in  the  same  mischief;  yet 
there  may  be  exceptions  even  to  such  a  case  as  this,  where, 
for  instance,  the  trespass  is  in  the  nature  of  a  taking,  which 
is  available  to  the  partnership,  more  especially  if  the  other 
partners  afterwards  agree  and  consent  to  the  act.  It  is  a 
question,  therefore,  for  you,  seeing  that,  in  point  of  fact, 
the  distress  was  made  by  Stewart  only,  whether  Lamont 
and  Matravers  did  consent  to  this  wrongful  distress,  so  that 
they  agreed  it  should  be  made,  or  did  they  afterwards  so 
give  their  assent  as  to  show  that  their  minds  were  concur- 
ring. As  to  the  defendant  Matravers,  there  is  another 
question,  for  it  is  yet  matter  of  doubt  whether  he  were  a 
partner  or  not.  This  is  not  like  a  case  in  which  the  ques- 
tion is,  whether  A.,  B.,  and  C.  were  partners  on  a  just 
debt,  but  whether  they  were  so  as  to  concur  in  an  un- 
just distress.  The  province  of  a  jury,  therefore,  would 
be,  not  only  to  find,  whether  they  were  partners,  but  also 
by  evidence  before  the  transaction,  that  they  all  joined  in 
ordering  the  doing  of  this  act,  or  by  evidence  afterwards, 
that  they  concurred  and  received  the  benefit  of  it.  The 
language  of  the  distress  warrant  is  this: — Stewart  au- 
thorizes Pamham  to  distrain  for  rent  due  *'to  me/*  he 
says,  and  then  signs  himself,  ^'  For  Lamont,  Stewart  & 
Co/'  The  question  is.  Can  he  do  this?  One  partner 
cannot  drag  another  into  a  trespass  without  his  previ- 
ous consent  or  without  his  after  concurrence.  Then,  for 
the  fourth  defendant,  Jones :  All  persons  in  trespass  who 
aid  or  counsel,  direct^  or  join^  are  joint  trespassers.    The 
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question  is^  did  Jones  do  more  than  as  a  derk  to  Stewatt, 
or  was  lie  so  implicated,  as  to  make  himself  a  principal 
trespasser? 

Verdict  for  plaintiff— Damages  £90. 
Stewart  gniltjr :  The  other  three  not  gnilty. 

Talfourd  and  Channell,  Seijts.,  and  Bramtoell,  for  the 
plaintiffs. 

Bompas,  Seijt.,  Whateley,  and  Taprett,  for  the  defendants. 

[Attorniea — Harris,  and  Venmng  ^  CoJ] 


In  an  action 


Sittings  in  London  after  Michaelmas  Term,  1841. 

BEFORE    MR.   JUSTICE   ERSKINE. 

[Who  sat  for  the  I/rrd  Chief  Justice.) 

jACKsoif  and  Another,  Churchwardens,  v.  Bowley, 
Executor  of  W.  J.  Lyon. 

Assumpsit.— Declaration  that  the  deceased  in  his 

lifetime  was  indebted  to  the   plaintiffs,    being  church-  ^r'on"pieae 

wardens,  &c.,  for  money  received  by  him  for  their  use,  'fg^"d'^e^' 

and   in    consideration  thereof  promised,   &c.;   yet  that  plaintiff  is 

.-_  1.1.      ,.«.  111.  111.  bound  to  shew 

the  deceased  m  his  lifetime  had   disregarded  his  pro-  affirmatively, 
mise,  and  so  also  had  the  defendant  as  his  executor  since  Infhad  goodf' 

of  the  testator 
ia  his  hands  unadministered ;  and  though  the  plaintiff  is  entitled  to  his  rerdtct,  (and  therefore 
to  costs),  if  he  can  prove  any  property  unadministered,  yet  the  measure  of  plaintiff's  damages 
i«  not  the  amount  of  his  debt,  but  so  much  as  he  can  shew  to  remain  in  the  hands  of  the  exe- 
cutor. 

Where  the  testator  assigned  his  property,  and  the  plaintiff,  in  an  action  against  the  executor, 
tet  up  fraud  in  Che  assignment,  and  suggested,  to  prove  the  fraud,  that  the  testator  was  in- 
aolrent  at  the  time  of  the  assignment,  it  is  sufficient  for  the  purposes  of  the  plaintiff  in  the 
action,  i^  by  the  very  act  of  assignment,  the  plaintiff  malce  himself  insolvent — that  is,  if  the 
property  left  after  the  conveyance  be  not  enough  to  pay  his  debts.  But  where  the  sum  realised 
^r  the  death  of  the  testator,  very  nearly  equalled  the  amount  of  his  debts,  his  Lordship  still 
left  it  to  the  jury  to  say  whether  there  had  been  fraud  in  the  assignment. 

It  is  a  question  for  the  jury,  whether  the  executor  has  committed  a  devastavit,  by  swear- 
ing the  property  above  its  value,  and  so  incurring  a  greater  stamp-duty  than  he  would  otherwise 
liave  to  pay,  seeing  that  the  executor  is  bound  to  act  promptly,  and  therefore  is  not  to  be  held 
to  too  close  a  search  for  the  testator's  property. 

VOL.  I.  H  N.  P. 
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1341,  his  death.  Another  set  of  counts^  charging  the  defend*- 
ant  as  executor.  Particulars  for  20/.  Si.  Id.  Plea — Plene 
adndnistravit^  setting  out  that  the  defendant  had  fiillj 
administered  all  the  goods  which  were  of  the  deceased 
in  his  lifetime^  and  which  have  ever  come  to  his  hands 
as  executor  since  the  death  of  the  testator;  and  that 
the  defendant  had  not  before  nor  since  the  commence- 
ment of  this  suit  ever  had  any  goods^  &c.,  which  were  of 
the  said  W.  J.  L.^  as  executor^  to  be  administered  beyond 
&c.  Replication — ^Assets  praeter.  That  the  defendant^  at 
the  commencement  of  this  suit^  had  goods^  &;c./of  the 
deceased  in  his  hands,  as  executor,  to  be  administered, 
to  the  value  of  the  damages  sustained  &;c.,  wherewith  the 
defendant  ought  to  have  satisfied  the  said  debt  &c. 

The  plaintiffs  were  churchwardens  of  the  parish  of  St. 
Ben^t  Sherehog,  and  the  deceased  was  parish-clerk  of 
the  united  parishes  of  St.  Stephen  Walbroke  and  St, 
Ben^t  Sherehog,  and  was  vestry-clerk  of  the  latter  parish, 
and  being  such  was  employed  by  the  churchwardens  to 
collect  the  parish  rates  during  the  years  1839  and  1840; 
and  he  became  in  arrear  in  accounting  to  the  amount  of 
the  sum  claimed.  The  action  was  commenced  tHe  22nd  of 
October,  1840.  The  testator  died  in  November,  1840,  leav- 
ing a  will  to  the  effect  that  his  wife  should  Jtake  a  certain 
fireehold  at  Brighton  for  her  life,  remainder  to  his  nephew 
and  niece  William  and  Clara  Lyon,  their  heirs,  &c.,  also 
£500  to  his  wife,  with  other  legacies ;  and  by  the  will  the 
defendant  and  T.  Field  were  appointed  executors.  There 
was  a  codicil  by  which  certain  premises  in  Clerkenwell 
were  bequeathed  to  the  testator's  niece  Clara  Lyon.  The 
executor  Bowley  (the  defendant)  alone  proved  the  will  in 
July,  1841,  and  the  property  was'swom  under  £800.  To 
rebut  the  plea  of  plene  administravit,  the  plaintiffs  showed, 
that  a  short  time  before  the  testator's  death  he  was  pos- 
sessed of  certain  premises  in  Claremont  Square  which  were 
let  to  a  witness  Catterell,  that  in  the  month  of  May  before 
his  death  he  executed  a  deed  of  gift  of  them  to  the  defend- 
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ant  in  tmst  for  Clara  Lyon^  in  consideration  of  tlie  natural  is4x. 
love  and  affection  which  he  bore  towards  her.  Though 
the  property  was  in  Middlesex  the  conveyance  was  not 
registered.  The  testator  was  also  possessed  of  the  rever- 
sionary interest  in  certain  other  property  in  policies  of 
insurance,  assured  to  him  by  deed  dated  1833,  in  con- 
sequence of  money  advanced  by  him.  This  also  was  trans- 
ferred to  the  defendant  in  trust  for  Clara  Lyon,  by  a  deed 
dated  June,  1840,  but  no  notice  of  the  transfer  was  given 
at  the  ofi&ce  till  February,  1841.  The  deceased  had  an 
insurance  on  his  house  at  Claremont  Square  and  on  the 
furniture  and  books  it  contained,  for  £1800.  He  removed 
a  part  of  it  to  lodgings  which  he  afterwards  occupied,  and 
the  other  part  to  the  defendant's  house,  saying  that  he  had 
given  it  to  his  sister,  the  defendant's  wife. 

In  proof  of  the  plaintiff's  case,  the  deed  of  1833,  which 
shewed  a  part  of  the  assets  of  the  deceased,  was  produced. 

Shee^  Serjt. — ^It  cannot  be  read  as  against  the  defend- 
ant, till  the  attesting  witness  is  called. 

ClumneU,  Serjt. — If  this  action  had  been  against  the 
testator,  if  he  had  been  alive,  I  need  not  have  called  the 
attesting  witness. 

The  witness,  who  produced  the  deed,  said  that  the  secu- 
rity in  question  had  been  put  into  his  hands  by  consent 
of  all  parties,  at  the  time  that  the  money  was  advanced  by 
the  deceased,  and  that  he  had  kept  the  security  ever  since. 

Shee,  Serjt. — The  deed  is  introduced  by  the  plaintiffs 
for  the  purpose  of  proving  their  own  case.  The  usual  rule 
of  Nin  Prius  must  be  observed.  If  we  had  called  for  it 
the  case  might  have  been  different;  as  it  is,  the  attesting 
witness  must  be  called. 

Chatmell,  Seijt. — ^This  is  not  the  case  of  a  stranger  pro- 
h2 
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1841.  facing  a  document ;  the  person  produdng  it  is  properly 
appointed  to  its  custody  by  the  deceased :  I  said  before, 
that  if  Lyon  had  been  alive,  there  could  not  have  been  any 
difficulty ;  here,  instead  of  being  produced  by  him,  it  is 
called  for  to  be  used  as  against  his  executor. 

Ebskine,  J. — I  think  that  makes  the  difference.  I  know 
of  no  case  which  goes  the  length  now  asked  for.  I  am  of 
opinion  that  we  cannot  see  this  deed. 

The  person  to  whom  the  money  was  lent  by  Lyon,  was 
asked  if  Lyon  had  handed  over  his  life  policy  as  part  of  the 
security  in  the  contract. 

Shecy  Serjt.,  objected  to  the  question. — ^The  policy  is  as- 
sumed to  have  been  handed  over  as  collateral  security  in  a 
contract.  If  the  contract  were  produced,  it  would  appear 
under  what  circumstances  the  policy  was  handed  over. 
The  circumstances  may  have  been  such  as  to  render  the 
policy  inadmissible  in  evidence. 

The  objection  was  allowed;  but,  before  the  trial  was 
over,  the  attesting  witness  to  the  contract  was  able  to 
attend. 

Another  witness  proved,  that,  in  1837,  he  had  lent  £19 
to  the  deceased,  for  which  he  could  get  no  re-payment. 

It  was  shewn,  that,  independently  of  the  leases  and 
the  policies  above  mentioned,  the  property  which  had 
come  to  the  defendant's  hands  allowedly  as  executor,  was 
£92,  and  that  he  had  administered  £89  of  it  in  various 
payments ;  among  other  things,  £22.  13«.  for  the  probate 
duty  on  £800,  and  £28.  18«.  for  funeral  expenses. 

Shee,  Serjt.,  for  the  defendant. — ^The  executor  had  not  as- 
sets as  executor.  As  to  the  property  in  Claremont  Square, 
the  presumption  of  law  was  that  it  was  freehold ;  if  so,  it 
would  not  go  to  the  executor ;  if  it  were  leasehold,  the 
plaintiffs  should  have  shewn  that  it  was  of  some  assignable 
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value.  Then^  touching  the  assignments,  the  question  for  |g4x. 
the  jury  would  be,  whether  they  were  fraudulently  made  in 
such  a  manner  as  was  contemplated  by  the  13  Eliz.  c.  5, 
or  whether  they  were  such  as  the  law  would  uphold.  They 
were  voluntary^  no  doubt;  but,  being  in  consideration  of 
natural  love  and  affection,  they  were  not  fraudulent  of 
necessity.  To  make  an  assignment  void^  it  must  be  both 
voluntaiy  and  fraudulent,  as  was  held  in  Shears  and  Ano- 
ther V.  Bogers,  (8  B.  &  Ad.  862)  («)•  If  that  were  so, 
the  defendant  took  the  property  in  question,  not  as  exe- 
cutor to  the  deceased,  but  as  trustee  for  Clara  Lyon.  It 
is  admitted,  that  the  assignments  made  by  the  deceased 
are  valid,  unless,  at  the  time  that  he  made  them,  he  was 
in  insolvent  circumstances.  The  only  proof  of  his  insol- 
vency is,  that  he  did  not  pay  a  debt  of  £19,  and  this  pre- 
sent debt  of  £20,  for  which  this  action  was  brought;  and 
I  submit  that  that  is  not  such  a  default  as  for  a  jury  to 
infer  insolvency  therefrom. 

He  then  proved  the  sums  realized  under  the  different 
sales;  such  as  the  sale  of  furniture,  the  sale  of  books,  &x;.^ 
and  the  administration  of  the  several  amounts. 

(a)  Shears  and  Another  v.  Ro-  his  death  for  that  of  one  of  his 

gerg,  executor,  &c.,  of  John  Mor-  daughters-in-law;    and  he  soon 

pan.  To  render  a  conveyance  frau-  afterwards    died»  having  by  will 

dnlent  within    the  stat.  13  £li2.  made  the  assignee  of  the  lease  his 

c.  5,  the  party,  at  the  time  of  mak-  executor ;  by  which  assignment  of 

ing  it,  must  be  indebted  to  the  the  lease,  the  residue  of  his  property 

extent  of  insolvency.    But  when  a  became  insufficient  to  discharge  the 

person,  owing  £102  on  a  bond,  bond  debt :  it  was  held,  that  the  as- 

wrote  to  the  obligee  that  he  and  signment  was  within  the  meaning  of 

his  wife  were  bound  down  by  pe-  the  statute,  and  utterly  void  against 

cuniary  embarrassments,  and  that  creditors ;  and  that  the  lease  was 

the  obligee's  proceeding  to  extre-  assets  in  the  hands  of  the  executor, 

mities  would  render  the  debtor's  And  in  giving  judgment  Patteton, 

wife,  after  his  death,  perfectly  des-  J.,  said—"  Whether  the  assignment 

titute ;   and  a  month  afterwards,  was  fraudulent  or  not  depends  on 

for  a  nominal  sum  of  £10,  and  in  the  question  whether  the  party  was 

consideration  of  natural  love  and  insolvent  at  the  time.    The  state- 

affecdon,  assigned  a  lease  (of  the  ment  of  the  assets  and  debts,  and 

value  of  £206)  to  A.,  in  trust  for  the  letter  written  at  his  desire  by 

his  own  benefit  for  life,  and  after  his  attorney,  shew  that  he  was." 
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1841 .  Channell,  Seijt.,  for  the  pUdntiffs,  in  reply. — ^The  convey- 

ances were  fraudulent.  Firsts  for  the  leaseholds — there 
vere  circumstances  of  suspicion  attaching  to  them;  among 
others^  that  the  transfers  were  not  registered  according 
to  law;  with  respect  to  the  policies,  there  was  no  notice 
at  the  office  given  of  their  transfer  till  Fd)raary,  184b 
though  the  transfers  were  made  in  June,  18^  It  is  said 
that  transfers,  though  voluntary,  are  not  necessarily  frauds 
nlent ;  nor  are  they.  But  it  is  not  necessary,  on  the  other 
hand,  that  a  man  should  know  he  is  insolvent  at  the  time 
he  makes  a  voluntary  assignment,  in  order  to  render  that 
assignment  fraudulent.  Suppose  a  p^son  have  £1000,  and 
owe  £1000,  which  he  may  be  called  on  to  pay  at  any  mo- 
ment; if  he,  under  these  circumstances,  give  any  portion 
oi  the  property  in  his  hands  to  any  person  to  whom  he  is 
not  a  debtor,  he  is  withdrawing  his  property  from  his  fair 
creditors,  he  makes  himself  insolvent  by  that  very  act,  and 
the  transfer  is  void.  Suggestions  had  been  made  as  to  the 
amount  of  the  funeral  expenses.  The  law  allows  but  £10, 
when  the  estate  of  the  deceased  is  insolvent.  With  respect 
to  the  amount  of  the  probate  duty,  the  value  of  this  estate 
is  now  said  to  be  not  £100,  and  the  duty  would  therefore 
be  10s.  The  executor  had  wantonly  sworn  it  to  be  under 
£800,  and  had  thus  wasted  the  estate  by  incurring  a  duty 
of  £15,  which  the  plaintiffs  were  entitled  to  recover  from 
him. 

Erskinb,  J.,  in  summing  up. — ^The  plea  here  is  plene 
administravit;  and  the  question  is,  whether,  at  the  time  of 
action  brought,  the  defendant  had  any  goods  of  the  tes- 
tator Lyon  in  his  hands,  which  he  had  not  administered. 
The  plaintiffs  are  bound  to  show  that  affirmatively.  The 
defendant  must  show  that  he  administered  all  he  had; 
and  though  the  plaintiffs  are  entitled  to  a  verdict,  and, 
therefore,  to  their  costs,  if  they  can  show  that  the  de- 
fendant had  one  shilling  of  the  testator's  unadministered, 
yet  the  measure  of  the  plaintiffs'  damages  is  not  the  amount 
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of  their  debt,  but  only  so  much  as  they  can  show  the  exe- 
cutor has  not  administered,  but  has  still  in  his  hands.  It 
has  been  shewn  that  the  defendant  received  large  sums  of 
money;  but  he  says  he  received  them  as  trustee,  and  not 
as  executor  to  the  deceased.  To  prove  that,  certain  deeds 
aie  offered  in  evidence.  Lyon  had  a  right  to  assign  his 
property;  but  the  law  says,  it  is  void  as  against  creditors 
if  done  fraudulently.  The  plaintiffs  attempt  to  prove  that 
it  was  so  done,  by  showing  that,  at  the  time  of  the  convey- 
ance, Lyon  was  indebted  in  two  sums  of  £20  and  £19 ;  and 
that  when  the  property  in  question  was  removed  from  the 
whole  property  which  he  had,  there  was  not  enough  left  to 
pay  these  two  sums  amounting  to  £39.  The  question  is, 
what  is  meant  by  insolvency  ?  If  by  the  act  of  assignment 
the  party  makes  himself  insolvent,  that  is,  if  the  property 
left  after  the  conveyance  is  not  enough  to  pay  his  debts, 
that  is  insolvency  sufficient  for  the  purposes  of  the  plaintiff 
in  this  action.  But  inasmuch  as  there  is  no  evidence  that 
he  owed  more  than  £39,  and  as  his  property  realized  a 
sum  so  near  the  amount  expended,  even  if  that  expense 
were  all  fair,  it  is  still  a  question  for  you,  whether  the 
transfers  above  spoken  ofYfereJraudtUenL  Then  if  you  think 
there  has  been  no  fraud  here,  the  next  question  is,  has  the 
defendant  folly  administered  all  that  came  to  his  hands  as 
executor  ?  There  is  no  evidence  what  the  testator's  pro- 
perty did  realize*  The  executor  is  entitled  to  charge  for 
decent  ftmeral  expenses ;  and  what  are  decent  expenses  is 
a  question  for  the  jury.  Then  for  the  probate  stamp,  the 
question  would  also  be  on  the  point,  whether  there  were 
reasonable  ground  for  the  defendant  to  swear  the  pro- 
perty under  £800,  (considering  that  he  must  act  promptly 
(within  a  year);  he  perhaps  ought  not  to  be  held  to  a  close 
search  of  the  testator's  effects;  or  whether  he,  who  knew 
so  much  of  the  affairs  of  Lyon,  should  not  know  that  he 
could  safely  swear  it  to  be  under  £100.  If  the  jury  were 
of  the  latter  opinion,  they  would  diminish  a  proportionate 
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1841.        amount  from  the  assets  which  were  said  to  have  beeix^ 
administered. 

Verdict  for  plaintiffs,  20/.  Ss.  lOd. 

Channell,  Serjt.,  and  W.  H.  Watson,  for  the  plaintiffs. 
Shee,  Serjt.j  and  Petersdarff,  for  the  defendants. 
[Attomies — A,  Jonet,  and  Messrs.  Wallt,^ 


Sittings  in  Middlesex  in  Hilary  Term,  1842. 

BEFORE    MR.   JUSTICE    COLTMAN. 


j^^  26.  RuMSEY  v.  Webb  et  Ux. 

The  defendant   ACTION  foT  slander  of  a  servant,  in  her  character  of 

spoke  to  the 

piaintirs  mis-  Servant,  whereby  she  lost  her  place.  Flea,  not  guilty. — 
dTMgTngthe  The  plaintiff  was  servant  to  William  Catling.  It  ap- 
frr"°1ari  **^  peared  that  Mrs.  Catling  called  on  Mrs.  Webb,  and  asked 
her  conduct  as  how  her  (Mrs.  Catling's)  sister  had  behaved  to  the  plain- 
consequence 'of  tiff  during  Mrs.  Catling's  absence  in  the  country;  where- 
tiff  iMt^e?""'  ^P®^  ^"-  ^®^^  *^^'  "  ^^'  Catling,  you  are  not  aware 
place.  The  only  yf\xB,i  kind  of  Servant  you  have,  if  you  were  you  would  not 

plea  on  the  re-  y  '       y  j 

cord  was.  Not  keep  her;  for  I  can  assure  you  she  is  often  out  with  our 

heid,^that  the"  married  man.     She  was  out  with  him  last  Sunday  mom- 

nS^*hL*under  ^^S'  **^^'  whcu  you  wcrc  in  the  country,  she  was  out  gos- 

thatpiea,  dis-  siping  till  11  or  12  o'clock  at  night.'*    The  mistress  upon 

prove  malice  ,  .     , .     ,  ,  , 

in  the  Tarious     this  discharged  her  servant. 

which  it  is'usu-      The  witucss,  Mrs.  Catling,  said,  in  cross-examination, 

ally  disproved;    ^^^  g^g  j^^d,  ou  a  prcvious  occasiou,  askcd  the  defendant, 

yet  that  he  /  jt  ^  j 

was  estopped     Mrs.  Webb,  to  look  after  her  servant. 

from  giving 

evidence  of 

the  truth  of  the  ftcts  as  rebutting  the  malice,  because  he  had  not  pleaded  that  the  facts  were 

true. 

Though  in  such  case  the  absence  of  the  proof  of  special  damage,  (that  the  plaintiff  thereby 
lost  her  place),  cannot  affect  the  verdict,  yet  the  jury  may  consider  it  in  assessing  damages. 


MICHAELMAS  TERM,  5  VICT.— C.  P. 


105 


CoLTMAN^  J.,  refused  to  receive  evidence  of  the  truth  of 
the  words^  (as  the  truth  was  not  pleaded)^  on  any  ground, 
even  to  make  out  that  the  conversation  was  a  privileged 
communication,  or  to  shew  that  the  defendant,  Mrs.  Webbj 
believed  the  words  to  be  true  (a). 

CoLTMAN,  J.,  in  summing  up,  left  it  to  the  jury  to  say, 
first,  whether  the  words  were  spoken  as  laid;  and,  se- 
condly, whether  they  thought  that  this  was  done  with  the 
honest  intent  of  giving  a  neighbour  important  information 
of  what  was  going  on  in  his  family,  or  whether  it  was 
done  in  an  idle,  gossiping,  and  malicious  spirit?  His 
Lordship  further  said: — If  a  neighbour  makes  inquiry 
of  another  respecting  his  own  servants,  that  other  may 
state  what  he  believes  to  be  true;  but  the  case  is  different 
when  the  statement  is  a  voluntary  act ;  yet,  even  in  this 
case,  the  jury  is  to  consider  whether  the  words  were  dic- 
tated by  a  sense  of  the  duty  which  one  neighbour  owes  to 
another.     If  the  jury  thought  that  the  plaintiff  was  not 


1842. 


(a)  In  Roberts  v.  Camden  (9 
£a8ty92),  Lord  EUenborougk,  C.  J., 
in  giving  judgment,  said,  ''It  has 
been  settled,  ever  since  the  case 
of  Underwood  v.  Parket,  (2  Stra. 
1200),  that  the  truth  of  the  words 
cannot  be  given  in  evidence  upon 
not  guilty,  but  must  be  specially 
pleaded.  In  Smith  v.  Thomas,  (2 
Bing.  N.  C.  381  \  which  was  an  ac- 
tion for  words,  the  defendant  plead- 
ed, among  other  things,  that  the 
words  were  spoken  in  the  course  of 
a  confidential  communication,  and 
that  he  believed  the  slander  to  be 
trae,  and  Tmdal,  C.  J.,  said,  '*The 
allegation,  that  the  defendant  did  be- 
lieve the  words  to  be  true,  negatives 
undoubtedly  that  single  ground  of 
malice,  but  no  more ;  the  commu- 
nication may  have  been  malicious 
on  various  other  grounds." 

It  was  said  by  ffolroyd,  J.,  in 


Fairman  v.  Ives,  (5  B.  &  A.,  645), 
that,  "  generally  speaking,  the  truth 
of  the  facts  which  form  the  subject 
matter  of  the  slander  can  only  be 
given  in  evidence  when  specially 
pleaded ;  but  in  that  case  the  speak- 
ing or  publishing  of  the  slander  is 
not  justified  by  the  mere  occasion 
on  which  it  is  spoken  or  published, 
but  because  it  is  true.  By  shew- 
ing the  truth  of  the  slanderous 
matter  which  is  the  subject  matter 
of  the  action,  you  don't  shew  that 
it  was  not  maliciously  spoken  or 
published,  but  merely  that  the  party 
is  not  entitled  to  damages,  because 
he  is  guilty  of  the  charge  imputed 
to  him.  On  the  other  hand,  by 
shewing  that  the  slander  was  spoken 
or  published  on  a  justifiable  occa- 
sion, you  shew  that  it  was  not  done 
maliciously,  and  that  goes  to  the 
very  gist  of  the  action." 
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1842.  dismissed  in  consequence  of  what  the  defendant  Mrs. 
Webb  had  said,  that  might  be  considered  in  mitigation  of 
damages,  though  it  was  not  necessary  to  prove  the  special 
damage  to  make  out  a  cause  of  action. 

Verdict  for  plaintiff — ^Damages  10». 

His  Lordship  refused  to  certify  to  make  the  defendant 
pay  all  costs  under  the  provisions  of  the  3  &  4  Vict, 
c.  24(6). 

BompaSf  Serjt.,  and  Lush,  for  the  plaintiff. 
Shee,  Serjt.j  and  Swarm,  for  the  defendant. 

[Attornies — Matterman  Sf  Austin,  and  R,  Ilodgton.'] 


Afterwards,  29th  of  January,  Shee,  Serjt.,  moved  for  a 
rule  to  set  aside  the  verdict,  on  the  ground  of  rejection  of 
evidence.  But  the  rule  was  refused;  and  it  was  said  by  the 
Court,  that,  as  the  truth  of  the  words  was  not  pleaded,  no 
evidence  could  be  received  to  that  end  for  any  purpose. 

(i)  3  &  4  Vict.  c.  24,  8. 2.    "  If  passed  by  default,  unless  the  judge 

the  p1ainti£E  in  any  action  of  tres-  or  presiding  officer,  before  whom 

pass   or  of  trespass  on  the  case,  such  verdict  shall  be  obtained,  shall 

brought  or  to  be  brought  in  any  immediately  afterwards  certify,  on 

of  her  Majesty's  Courts  at  West-  the  back  of  the  record,  or  on  the 

minster,  or  in  the  Court  of  C.  P.  at  writ  of  trial  or  writ  of  inquiry,  that 

Lancaster,  or  in  the  Court  of  C.  P.  the  action  was  really  brought  to 

at  Durham,    shall  recover  by  the  try  a  right,  besides  the  mere  right 

verdict  of  a  jury  less  damages  than  to  recover  danuiges  for  the  trespass 

40#.,  such  plaintiff  shall  not  be  en-  or  grievance  for  which  the  action 

titled  to  recover  or  obtain  from  the  shall  have  been  brought,  or  that 

defendant,  in  respect  of  such  vec^  the  trespass  or  grievance,  in  re- 

dict,  any  costs  whatever,  whether  it  spect    of  which    the    action  was 

shall  be  given  upon  any  issue  or  brought,was  wilful  and  malicious." 

issues  tried,  or  judgment  shall  have  * 
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PROMOTIONS. 


In  the  Vacation  after  Trinity  Term,  1841,  Sir  John  Camp- 
beU,  Knight,  her  Majesty's  Attorney  General,  was  created 
a  peer,  by  the  title  of  Lord  Campbell,  and  was  appointed 
Lord  Chancellor  of  Ireland,  vice  Lord  Plunkett ;  and  Sir 
T.  Wilde,  Knight,  her  Majesty's  Solicitor  General,  was 
appointed  her  Majesty's  Attorney  General,  vice  Lord 
Campbell. 

In<ihe  same  vacation,  W.  Whately,  Esq.,  R.  Godson,  Esq., 
8.  Sharp,  Esq.,  C,  J,  Knowles,  Esq.,  and  M.  T.  Baines, 
Esq.,  were  appointed  her  Majesty's  Counsel  learned  in  the 
law.  C.  Austin,  Esq.,  received  a  patent  of  precedency;  and 
the  Hon.  J.  Stuart  Worthy,  Esq.,  was  appointed  one  of  her 
Majesty's  Counsel  learned  in  the  law. 

In  the  same  vacation, «/.  V.  Thompson,  Esq.,  was  called 
to  the  degree  of  Serjeant  at  law. 

In  the  same  vacation,  A.  E.  Cockbum,  Esq.,  was  ap- 
pointed one  of  her  Majesty's  Counsel  learned  in  the  law. 

In  the  same  vacation,  Lord  Lyndhurst  was  appointed 
Lord  High  Chancellor  of  Great  Britain,  vice  Lord  Gotten^ 
ham ;  Sir  Edward  Sugden  was  appointed  Lord  Chancellor 
of  Ireland,  vice  Lord  Campbell;  Sir  F.  Pollock,  Knight, 
was  appointed  Her  Majesty's  Attorney  General,  vice  Sir 
r.  Wilde,  Knight;  and  Sir  W.  W.  Follett,  Knight,  was 
appointed  Her  Majesty's  Solicitor  General. 


PROMOTIONS. 

On  the  first  day  of  Michaelmas  Term^  1841^  /.  L.  Knight 
Bmce,  Esq.,  and  J.  Wiffram,  Esq.,  were  appointed  Vice- 
Chancellors,  in  pursuance  of  the  stat.  5  Vict.  c.  5,  s.  19. 
They  afterwards  received  the  honour  of  knighthood,  and 
were,  by  command,  sworn  of  Her  Majesty's  Most  Honour- 
able Privy  Council. 

In  the  same  term  E.  Jf^braham^  Esq.,  W,  Matthews, 
Esq.,  J.  H.  Koe,  Esq.,  J.  G.  Teed,  Esq.,  fV.  L.  Lowndes, 
Esq.,  r.  Purvis,  Esq.,  /.  Walker,  Esq.,  R.  S.  Parker,  Esq., 
/.  Russell,  Esq.,  R.  P.  Roupell,  Esq.,  T.  O.  Anderdon,  Esq., 
and  L.  Wigram,  Esq.,  were  appointed  her  Majesty's  Counsel 
learned  in  the  law. 

In  the  same  Term  C  Cresswell,  Esq.,  was  appointed  one 
of  the  Judges  of  the  Court  of  Common  Pleas,  vice  Sir  /. 
B,  Bosanquet,  Knight. 
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BEFOBX  MB.  JUSTICE  COLERIDOE  AND  MB.  JUSTICE  COLTMAN. 

ABINGDON  ASSIZES. 

{Croum  Side,) 

befobe  mb.  justice  coltman. 

Reoina  v.  Ann  Heabn. 

Misdemeanor. — ^rhe  prisoner  was  indicted  for  hav-  A  servant  wu 

ing  attempted  to  set  fire  to  the  house  of  Edmund  Yidler,  attemptiolr^  u) 

by  setting  fire  to  bed-fiimiture  and  bedding  therein.  mLte^s  hoiwe 

It  appeared,  that,  on  the  afternoon  of  the  5th  of  May,  it  was  proved 

*^*^  f  .  ^     that  the  furnl- 

1841,  the  bed-furniture  and  bedding  of  two  of  the  rooms  ture  in  two  of 

in  Mr.  Vidler's  house  were  discovered  to  be  on  fire,  and  \^^  ^^  fii^  ^d 

soon  afterwards  a  silver  tea-spoon,  a  broken  salt-spoon,  *jj]^®^""ig, 

and  a  padlock  key  were  found  in  the  sucker  of  the  pump,  were  found  in 

It  was  proved  by  Mr.  Yidler,  that  he  said  to  the  prisoner,  the  pump.  The 

(who  had  been  in  his  service  about  a  week),  that,  if  she  did  p,tli"er?  rtlt  If 

not  tell  the  truth  about  the  things  that  were  found  in  the  '^e  did  not  teii 

°  the  truth  about 

pomp,  he  would  send  for  the  constable  to  take  her,  but  the  things  found 
that  he  did  not  say  anything  to  her  about  the  fire.  ^^^J^  Mnd^for 

the  constable  to 
take  her,  bat  he 

CoLTMAN,  J. — I  think  that  this  is  such  an  inducement  «*»<*  nothing  to 

A  1.  ".         -r  1  1  1  *  .  her  respecting 

to  confess,  that  I  ought  not  to  hear  what  the  prisoner  the  fire  :— 

said.  ^eW,  that  this 

•****•  was  such  an  in- 

ducement to 
confess  as  would 
render  inadmissible  any  statement  that  the  prisoner  made  respecting  the  fire,  as  the  whole  was 
to  be  considered  as  one  transaction. 

The  prosecutor  proved,  that  when  the  prisoner  was  before  the  magistrate  she  was  duly 
euitioned,  and  that  she  made  a  sUtement,  which  was  taken  down  and  read  over  to  her,  and  to 
which  she  made  her  mark,  the  magistrate  also  signing  it.  The  prosecutor  identified  the  paper  by 
his  own  signature  to  his  own  deposition,  being  on  the  same  sheet  of  paper : — Held,  that  the  pri- 
Mmcr's  statement  might  be  given  in  evidence  without  examining  either  the  magistrate  or  his  clerk. 

VOL.  I.  I  N.  P. 
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Carrington^  for  the  prosecution. — ^Does  your  Lordship 
think  that  this  excludes  anything  that  the  prisoner  said 
respecting  the  fire? 

CoLTMAN^  J. — I  think  it  does.  It  is  really  all  one  trans- 
action. 

The  evidence  was  rejected. 

With  a  view  6t  giving  in  evidence  the  statement  made 
by  the  prisoner  before  Mr.  Congreve^  the  committing 
magistrate^  Mr.  Yidler  had  the  depositions  put  into  his 
hand :  he  said,  '^  I  was  present  at  the  examination  before 
Mr.  Congreve,  who  told  the  prisoner  that  she  was  not 
obliged  to  say  anything  unless  she  chose,  and  he  cautioned 
her  not  to  say  anything  to  criminate  herself,  as  it  might 
be  used  against  her  on  her  trial.  She  made  a  statement, 
which  was  taken  down  and  read  over  to  her  by  Mr.  Con- 
greve,  and  to  which  she  made  her  mark.  This  is  it.  Mr. 
Congreve  also  signed  it.  I  know  it  to  be  the  same,  as 
my  own  deposition  with  my  signature  to  it  is  on  the  same 
sheet  of  paper .^'  Neither  the  magistrate  nor  his  derk 
were  in  the  assize  town. 

CoLTMAN,  J. — ^You  may  give  the  prisoner's  statement  in 
evidence  (a). 

It  was  read,  and  in  it  the  prisoner  stated  that  she  had 

set  the  bed- furniture  and  bedding  on  fire  in  both  the  bed 

rooms,  and  that  she  had  previously  put  the  tea-spoon,  the 

broken  salt-spoon,  and  the  padlock  key  into  the  sucker  of 

the  pump. 

Verdict — Guilty. 

Carringiofif  for  the  prosecution. 

[Attornies— Gray  ^  Godwin,'] 

(a)  Se«  the  case  of  Reg,  v.  Wikhaw,  post,  p.  1  45. 
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1841. 

Regina  v.  Georoe  and  Ford. 

lioUSE-BREAKING.  —  The  prisoners  were  charged  A.  and  B.  were 

with  haying  broken  into  the  house  of  James  Huggins^  and  in  the  uuneln- 

with  having  stolen  therein  a  pound  of  bacon  and  other  jjj^tfn'into' 

articles.    The  prisoner  George  pleaded  guilty^  and  the  the  house  of 

pnsoner  Ford  not  guilty.  ing  his  goods. 

On  the  part  of  the  prosecution,  evidence  was  given  that  gJuty^^iJd  B. 

a  part  of  the  stolen  property  was  found  in  the  possession  pi^d«d  not 

of  the  prisoner  Ford.  tried.  A.'spiea 

After  making  his  defence,  the  prisoner  Ford  proposed  to  re^Si.lnit 

call  the  prisoner  George  as  a  witness,  to  prove  that  he  See^J^JIS^* 

(Pord)  was  not  present  at  the  committing  of  the  offence,  him.  Bw  wished 

The  prisoner  George's  plea  of  guilty  had  been  recorded  witness  for  him: 

against  him,  but  no  sentence  had  been  passed  on  him.  ^^  ^i^  do  so. 

CoLTMAN,  J. — ^The  prisoner  George  may  be  examined, 
if  the  other  prisoner  wishes  it. 

The  prisoner  George  was  examined  as  a  witness  for  the 
other  prisoner. 

The  jury  found  the  prisoner  Ford  guilty. 

Bros  for  the  prosecution. 

[Attorney — Blandy,'] 
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1841. 

OXFORD  ASSIZES. 
(Croum  Side.) 

BEFORE    MR.  JUSTICE    COLERIDGE. 

Kegina  V.  ToLLETT  and  Taylor. 

There  is  such  a  JLiARCENY. — The  prisoners  were  charged  with  stealing 
between  hu»^'*  ^^^  watches,  six  handkerchiefs,  eleven  sovereigns,  seven- 
'h  "**  *5?  '^'.j®  teen  half-sovereigns,  six  crown  pieces,  and  two  boxes,  the 
the  wife  cannot   property  of  Henry  Eltham. 

of  the  husband,  It  was  Opened  by  Keating,  for  the  prosecution,  that  it 
diffijrent"per8on  ^"^^  been  arranged  between  the  prisoner  Taylor  and  the 
'f**h^*h  K**°^»  wife  of  the  prosecutor,  that  they  were  to  elope  together  on 
by  the  delivery  the  night  of  Saturday  the  31st  of  October,  1840 ;  and  that 
if  the  wife  de"  the  prisoner  Tollett  was  to  take  them  away  to  Gloucester 
of  the*hu8band  ^  ^®  ^^^*  together  with  two  boxes  containing  the  pro- 
to  an  indiflTer-     pcrty  of  the  husbaud ;  and  that,  about  midnight  on  Satur- 

cnt  person,  for      _  .  «     , 

that  person  to  day  thc  31  st  of  Octobcr,  the  prisoner  Taylor  came  to  the 

Wa  own  us "  ^  prosccutor^s  housc,  when  the  wife  delivered  to  him  the 

cen  *'  hilXf  ^^xcs  Containing  the  property  mentioned  in  the  indict- 

the  person  to  mcut,  which  he  put  into  Tollett's  cart;  but  that  the  prose- 

whom  the  goods        ,      ,        .«     i. ,  i  i  •■  <■ 

are  delivered      cutoFS  wifc  did  uot  clopc,  bccausc  the  prosccutor  awoke 

an  aduUerer  it    *^^  prevented  her ;  however,  instead  of  taking  the  pro- 
is  otherwise, 
and  an  adulterer 

can  be  properly  convicted  of  stealing  the  husband's  goods  though  they  be  delivered  to  him  by 
the  wife. 

If  no  adultery  has  actually  been  committed  by  the  parties,  but  the  goods  of  the  husband  are 
removed  from  his  house  by  the  wife  and  the  intended  adulterer,  with  an  intent  that  the  wife 
should  elope  with  him  and  live  in  adultery  with  him,  this  taking  of  the  goods  is,  in  point  of  law, 
a  larceny. 

If  a  wife  elope  with  an  adulterer,  who  takes  her  clothes  with  them,  it  is  a  larceny ;  and  it  is 
as  much  a  larceny  to  steal  her  clothes,  which  are  her  husband's  property,  as  it  would  be  to  steal 
anything  else  that  was  his  property. 

If,  on  the  trial  of  a  man  for  larceny,  the  jury  are  satisfied  that  he  took  any  of  the  prosecutor's 
goods,  there  then  being  a  criminal  intention,  or  there  having  been  a  criminal  act  between  the 
prisoner  and  the  prosecutor's  wife,  the  jury  ought  to  convict,  even  though  the  goods  were  de- 
livered to  the  prisoner  by  the  prosecutor's  wife  ;  but  if  the  jury  should  think  that  the  prisoner 
took  away  the  goods  merely  to  get  the  wife  away  from  her  husband  as  a  friend  only,  and  without 
any  reference  to  any  connexion  between  the  prisoner  and  the  wife,  either  actual  or  intended, 
they  ought  to  acquit. 
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perty  to  Gloucester,  the  two  prisoners  went  with  it  to        1341. 
Abingdon,  where  they  were  found  with  it  on  the  morning 
of  Monday,  the  2nd  of  November. 

It  was  proved  by  the  prosecutor,  that,  on  his  going  to 
bed,  at  about  10  o'clock  on  the  night  of  the  81st  of  Octo- 
ber, the  boxes,  which  before  that  had  contained  his  wife's 
clothes,  his  own  silk  handkerchiefs,  the  two  watches,  and 
about  i£4  in  money,  were  safe  in  his  bed-room,  and  that 
he  went  to  sleep ;  and  that  about  midnight  he  awoke  and 
saw  his  wife  was  up  and  dressed,  and  that  the  boxes  were 
gone.  In  his  cross-examination  he  said,  that  his  wife  and 
himself  had  been  on  bad  terms,  and  that  she  had  threat- 
ened to  leave  him  and  go  to  service. 

Mrs.  Emily  Eltham  said,  '^  I  am  the  wife  of  the  prose- 
cutor; I  know  both  the  prisoners.  Before  the  80th  of 
October  I  had  twice  met  the  prisoner  Taylor  at  Mrs.  Hay- 
ward's  in  Oxford ;  I  do  not  know  that  it  is  a  house  of  ill 
fame;  we  were  in  a  bed-room  together  both  times,  for  as 
much  as  half  an  hour  each  time;  nothing  improper  passed 
between  us  on  either  occasion ;  I  went  to  tell  him  when  I 
was  ready  to  go  away  with  him;  it  was  arranged  between 
us  that  I  was  to  be  ready  by  eleven  o'clock  on  Saturday 
night  the  81st  of  October ;  the  boxes  and  money  were  to  be 
ready ;  I  told  him  no  amoimt ;  he  said  he  should  come  and 
take  the  boxes  and  me  also;  we  were  to  go  to  Gloucester, 
and  live  together  as  man  and  wife;  Taylor  told  me  to 
bring  all  the  money  I  could;  I  put  more  money  into  one 
of  the  boxes,  it  was  £17;  it  was  my  husband's  money.  On 
the  night  of  Saturday  the  81st  of  October,  Taylor  came 
at  twelve  o'clock ;  he  asked  me  to  fetch  the  boxes,  I  said  I 
could  not ;  Taylor  fetched  them  out  of  the  room  in  which 
my  husband  was  asleep ;  I  was  dressed ;  I  had  not  gone  to 
bed,  and  should  have  then  gone  off  with  Taylor,  but  my 
husband  awoke,  and  that  prevented  me.  Tollett  had  told 
me  that  Taylor  had  arranged  with  him  to  take  me  and  my 
things  to  Gloucester." 
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1841.  I^  ^^  proved  by  Mr.  B^nolds,  the  landlord  of  the 

King's  Head  and  Bell  at  Abingdon^  that  the  prisoners^ 
whom  he  had  known  before^  came  to  his  inn  in  a  cart 
with  the  boxes^  at  half-past  six  on  the  morning  of  Sunday 
the  1st  of  November;  that  they  stayed  there  till  Monday, 
when  the  prosecutor's  fiedher  came  and  gave  them  into  the 
custody  of  the  police. 

It  was  proved  by  the  father  of  the  prosecutor,  that,  in 
consequenee  of  information  given  by  the  wife  of  the  pro- 
secutor, he  followed  the  prisoners  to  Abingdon,  and  £bund 
them  with  the  boxes,  of  which  the  contents  were  "  all 
ri^t;"  and  that  in  the  boxes  he  found  all  the  articles 
mentioned  in  the  indictment.  In  his  cross-examination 
he  stated,  that  he  found  both  the  boxes  locked,  and  that 
he  unlocked  them  with  keys  given  to  him  by  the  wife  of 
tiie  prosecutor,  and  found  in  them  (besides  the  articles 
already. mentioned)  a  quantity  of  woman's  wearing  ap- 
parel. 

It  was  also  proved,  that  the  prisoner  Tollett  was  seen  near 
the  prosecutor's  house  at  one  o'clock  on  the  morning  of 
Sunday  the  1st  of  November. 

The  boxes  were  produced :  they  were  large  heavy  boxes. 

CoLBRiDGS,  J. — I  think  that  there  is  no  evidence  to 
affect  the  prisoner  Tollett  as  a  principal. 

Camngton^  for  the  prisoner  Taylor. — Siuce  the  decision 
of  the  case  of  Rex  v.  Tojfrde  it  is  impossible  to  deny,  that, 
if  a  married  woman  go  off  with  an  adulterer,  and  the 
guilty  parties,  at  the  time  of  the  elopement,  steal  the 
money  and  plate  of  the  husband,  this  is  a  larceny  in  the 
adulterer;  although,  before  the  decision  of  that  case,  an 
opinion  had  been  not  only  entertained  but  acted  upon, 
which  went  the  length  of  holding  that  a  person  who  took 
the  goods  of  the  husband  by  the  delivery  of  the  wife  would 
not,  under  any  circumstances,  be  guilty  of  larceny,  and 
that  it  was  immaterial  whether  the  prisoner  and  the  wife  had 
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been  guilty  of  adulteiy  or  not  (a).    However^  taking  the 
case  of  Rex  v.  Tolfree  to  its  fhll  extent,  I  submit  tJiat  th^e 


1841. 


(a)  In  the  case  of  Rex  v.  Tol- 
freey  M.  C.  C.  243,  the  prisoner, 
who  bad  lodged  in  the  house  of 
the  proeecntor,  took  away  the  pro- 
secutor's wife,  together  with  mo- 
ney and  phite  of  the  prosecutor 
to  the  yalue  of  150/.,  and  wearing 
apparel  and  goods  to  the  value  of 
7(tf.  more :  with  this  property  the 
prisoner  and  the  prosecutor's  wife 
proceeded  to  the  prisoner's  lodg- 
ings, where  they  lived  together  (she 
paMig  as  his  wife)  tUl  he  was  ap- 
prehended. 

The  wife  of  the  prosecutor  was 
called  as  a  witness  for  the  prisoner, 
and  swore  that  there  was  none  of 
the  property  but  what  she  had  her- 
self taken  or  given  the  prisoner  to 
take. 

It  was  objected  on  the  part  of 
the  prisoner,  1st,  that  Ibis  was  no 
larceny,  as  no  previous  adultery 
was  shewn ;  and,  2nd,  that,  even  if 
a  previous  adultery  were  shewn,  it 
would  be  no  larceny,  for  that  the 
GODsent  of  the  wife  made  it  impos* 
sible  that  the  prisoner  could  be 
guilty  of  felony  in  a  joint  taking 
with  her.  But  the  twelve  judges 
held,  **  that  this  was  larceny  ;  for, 
though  the  wife  consented,  it  must 
he  considered  that  it  was  done  in- 
viio  domino" 

This  case  appears  to  overrule  the 
case  of  Rex  v.  Clark,  tried  at  the 
Old  Bailey  January  Sessions,  1818, 
before  Mr.  Justice  Park  and  Mr. 
Justice  Abhott,  which  will  be  found 
m  the  Session  Paper  of  that  date, 
p.  65,  and  referred  to  R.  &  R.  C.  C. 
376,  n.  (a). 

Before  the  decision  of  the  case 
of  Rex  V.  Tolfreey  it  had  been  sup- 


posed that  the  taking  away  a  per- 
son's goods  by  the  delivery  of  his 
wife,  was  not  in  any  case  a  larceny, 
and  was  a  civil  trespass  only;  but 
in  no  one  of  the  authorities  on  that 
subject,  except  the  case  of  Rex  v. 
Clark,  is  it  at  all  suggested  that  the 
wife  left  her  husband  to  live  in 
adultery  with  the  defendant. 

In  Fitz.  N.  B.  121,  R.,  it  is  said, 
'^  If  a  man  sueth  in  the  spiritual 
court  for  taking  and  detaining  from 
him  his  wife,  lawfully  married  unto 
him,  if  the  other  sue  a  prohibiticH^ 
for  the  same,  he  shall  have  a  con- 
sultation^  forasmuch  as  for  restitu- 
tion of  his  wife  only  he  sued,  &c. ; 
and  yet  he  may  have  an  action  at 
the  common  law  de  uxore  abducta 
cum  bonis  viriy  or  an  action  of  tres- 
pass for  taking  the  wife,  as  it  seem- 
eth."  In  Lilly's  Entries,  p.  441, 
is  a  declarati<m  in  tretpats  of  £.  T. 
33  Car.  2,  in  a  case  of  Palmer, 
Esq.,  V.  Trevor,  Esq.,  for  taking 
away  the  plaintiff's  wife  with  his 
goods.  There  are  several  instances 
of  actions  on  the  case  for  harbour- 
ing the  plaintiff's  wife ;  and  Mr. 
Ckilti/,  in  his  Treatise  on  Pleading, 
vol.  2,  p.  642,  n.  (a),  after  observ- 
ing that  a  declaration  for  crim.  con. 
may  be  properly  framed  tfi  caeef 
goes  on  to  add,  ''  When  it  may  be 
doubtful  whether  the  criminal  con* 
versation  can  be  proved,  and  the 
defendant  has  been  guilty  of  entic 
ing  away  or  harbouring  the  wife, 
it  may  be  advisable  to  add  counts 
for  such  injuries,  and  which  may 
be  framed  as  in  the  precedent  in 
WiUes,  578—580." 

That  precedent  is  in  the  case  of 
Wirumore  v.  Greenbank,  which  waa 
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is  no  larceny  in  the  present  case,  as  it  is  distinctly  proved 
that  there  has  been  no  adultery  committed,  and  that  no 
elopement  ever  took  place.  In  the  case  of  Bex  v.  Tolfree 
the  ground  of  the  decision  was,  that  the  wife  had  eloped^ 
and  had  committed  adultery  with  the  prisoner.  Even  ad- 
mitting, for  the  sake  of  argument,  that  it  would  be  a 
larceny  for  a  man  to  take  away  the  money  or  watches  of  a 
husband  by  the  delivery  of  his  wife,  who  intended  to  elope 
with  him,  there  is  no  evidence  that  the  prisoner  knew 
that  these  large  boxes  contained  either  watches  or  money; 
for,  the  fact  of  his  telling  the  prosecutor's  wife  to  **  bring" 
all  the  money  she  could,  would  tend  rather  to  shew  that  she 
was  to  bring  it  with  her,  and  was  not  to  put  it  in  these  boxes; 
and  if  the  prisoner  did  not  know  that  these  boxes  contained 
valuables,  and  believed  that  they  contained  the  clothes  of  the 
prosecutor's  wife,  I  submit  that  he  should  be  acquitted;  and 
that  it  cannot  be  a  larceny,  even  in  an  adulterer,  to  take 
away  the  wearing  apparel  of  the  woman  with  whom  he  elopes 
for  her  to  wear  after  the  elopement  has  taken  place;  for,  if 
that  were  so,  every  defendant  in  every  crim.  con.  case  that 
ever  was  tried  might  have  been  tried  for  larceny  in  steal- 
ing the  clothes  of  the  woman  with  whom  he  eloped,  more 
especially  if,  at  the  time  she  eloped  with  her  seducer,  she 
carried  away  in  the  carriage  more  clothes  than  she  was 
actually  wearing  at  the  time,  and  yet  no  such  indictment 
for  stealing  the  clothes  of  a  married  woman  under  such 
circumstances  was  ever  preferred,  which  it,  no  doubt. 


an  action  on  the  casty  for  penuad-  the  case,  for  barbouring  the  plain- 
ing and  procuring  the  plaintiffs  tiff*8  wife;  and  in  the  former  Lord 
wife  to  continue  absent  from  him',  Kenyon  held,  that  no  action  lay 
per  quod  coruortium  amisU,  in  against  the  defendant  if  he  received 
which  the  plaintiff  recovered  3000/.  the  wife  on  a  repretentation  by 
damages.  There  were  also  counts  her  that  her  husband  had  ill-used 
for  harbouring  and  secreting  the  and  turned  her  out  of  doors;  and 
wife  of  the  plaintiff.  The  case  of  his  Lordship  said,  "  It  is  of  no 
Philp  V.  Squire,  1  Pea.  N.  P.  C.  82,  consequence  whether  the  wife's  re- 
and  Berthon  y.  Cartwrighty  2  Esp.  presentation  was  true  or  false." 
N.  P.  C.  480,  were  both  actions  on 
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would  have  been^  if  the  taking  of  wearing  apparel,  under  j84l. 
such  circumstances,  was  a  larceny.  If  therefore  the  pri- 
soner was  not  aware  that  the  boxes  contained  more  than 
the  wearing  apparel  of  Ihe  wife,  I  submit  that  the  prisoner 
was  not  guilty  of  larceny  in  taking  them  away  in  the  man- 
ner that  has  been  proved.  The  keys  of  the  boxes  remained 
with  the  wife ;  and  there  is  not  the  slightest  evidence  from 
which  it  can  be  inferred,  that  the  prisoner  ever  attempted 
to  break  bulk,  or  in  any  way  to  convert  any  of  the  articles 
to  his  own  use ;  and  the  whole  of  the  evidence  goes  to  shew 
that  he  merely  kept  the  boxes  and  their  contents  for  the 
wife  of  the  prosecutor.  If  the  prisoner  had  these  boxes 
and  their  contents  by  the  delivery  of  the  wife,  without  any 
view  to  any  adultery  either  committed  or  intended,  it  can- 
not be  for  a  moment  suggested  that  this  is  a  larceny. 
Now  there  is  no  evidence  of  any  adultery  actually  com- 
mitted, and  no  evidence  of  any  adultery  being  even  in- 
tended, except  that  of  the  wife,  who,  as  far  as  the  adul- 
terous intention  (which  is  all  she  deposes  to),  was  an 
accomplice,  and  as  such  would  require  confirmation. 

CoLEBinoE,  J.,  (in  summing  up). — ^There  is  no  doubt 
that  the  property  found  in  the  possession  of  the  prisoner 
at  Abingdon  was  the  property  of  the  prosecutor  Henry 
Eltham,  and  that  it  was  taken  from  his  house  on  the  night 
of  Saturday,  the  81st  of  October,  and  that  it  was  found 
at  Abingdon  in  the  same  state  in  which  it  was  taken ;  and 
it  seems  also  to  be  clear,  that  neither  of  the  prisoners 
was  in  possession  of  the  keys  which  unlocked  the  boxes. 
With  respect  to  the  prisoner  Tollett,  I  think  that  the  evi- 
dence is  insufficient  to  afiFect  him  as  a  principal.  The 
evidence,  as  it  afiFects  the  other  prisoner,  is  therefore  that 
which  you  will  principally  have  to  attend  to.  It  is  proved 
by  the  prosecutor,  that  he  and  his  wife  had  been  upon  bad 
terms,  and  that  she  had  threatened  to  leave  him  and  go  to 
service ;  and  the  wife  herself  says,  that  she  twice  met  the 
prisoner  Taylor  at  Mrs.  Hayward's,  which  she  does  not 
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know  to  be  a  house  of  ill  fame,  and  there  arranged  with 
the  prisoner  Taylor  that  she  should  elope  with  him,  and 
that  they  should  live  at  Gloucester  as  man  and  wife.     She 
says,  that  on  these  two  occasions  she  was  with  the  prisoner 
in  a  bed-room  for  half  an  hour  each  time,  but  that  no- 
thing improper  passed  between  them;  she  also  says,  that 
the  prisoner  Taylor  dosired  her  to  bring  all  the  money  she 
could,  and  that  she  was  to  get  the  money  and  the  boxes 
ready  on  the  Saturday  night,  and  he  would  come  for  them 
and  take  her  away  with  him  also.   She  further  states,  that 
she  sat  up  after  her  husband  had  gone  to  bed  in  expecta- 
tion of  his  coming;  that  he  did  come,  and  that  she  took 
him  into  the  room  in  which  her  husband  was  asleep,  and 
that  he  took  the  boxes  away  in  the  cart  of  the  other  pri- 
soner, ToUett,  and  that  if  her  husband  had  remained  asleep 
she  would  have  gone  off  with  the  prisoner  Taylor;  but  as 
her  husband  awoke  she  was  obhged  to  stay,  and  she  gave 
information  which  led  to  the  apprehension  of  the  prisoners 
at  Abingdon.    Now  by  law  there  is  such  a  unity  of  inter- 
est between  husband  and  wife,  that  ordinarily  the  wife 
cannot  steal  the  goods  of  the  husband,  nor  can  an  indif- 
ferent person  steal  the  goods  of  the  husband  by  the  deli- 
very of  them  by  the  wife.     If,  therefore,  the  prisoner 
Taylor  had  been  an  indifferent  person,  and  the  wife  of  the 
prosecutor  had  delivered  this  money  and  these  goods  to 
him  to  convert  to  his  own  use  that  would  in  point  of  law 
have  been  no  larceny.    But  if  the  person  to  whom  the 
goods  are  delivered  by  the  wife  be  an  adulterer  it  is  other- 
wise, and  an  adulterer  can  be  properly  convicted  of  steal- 
ing the  husband's  goods  though  they  be  delivered  to  him 
by  the  wife.    On  this  eridence,  it  does  not  appear  that  the 
criminal  purpose  had  been  carried  into  effect ;  but  if  that 
criminal  purpose  had  not  been  completed,  and  these  goods 
were  removed  by  the  wife  and  the  prisoner  Taylor  with  an 
intent  that  she  should  elope  with  him  and  live  in  adultery 
with  him,  I  shall  direct  you  in  point  of  law  that  the  taking 
of  them  was  a  larceny.    Mr.  Carrington  has  said,  that  if 
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the  irife  eloped  with  an  adrQterer  it  would  be  no  larceny  ig4|^ 
in  the  adnlterer  to  aasiit  in  carrjdng  away  her  clothes.  I 
do  not  agree  with  him,  for  I  think  that  if  she  elopes  with 
an  adulterer,  who  takes  her  clothes  with  them,  it  is  lar- 
ceny to  steal  her  clothes,  which  are  her  husband's  property, 
just  as  much  as  it  would  be  a  larceny  to  steal  her  husband's 
wearing  apparel,  or  anything  else  that  was  his  property  (6)« 
However,  the  evidence  in  this  case  goes  farther  than  that; 
for  it  is  proved  that  the  prisoner  told  her  to  bring  with 
her  all  the  money  that  she  could,  and  a  sum  of  money  is 
contained  in  one  of  the  boxes.  Mr.  Carrington  also  con- 
tends, that,  except  on  the  evidence  of  the  wife,  there  is  no 
proof  that  the  prisoner  Taylor  was  anything  more  than  a 
friend;  and  if  there  was  a  larceny  in  the  stealing  of  these 
goods  the  wife  is  an  accomplice,  and  requires  confirmation. 
Taking  that  to  be  so,  we  find  that  she  is  confirmed  as  to 
all  the  main  facts  of  the  case ;  and  she  certainly  appears 
to  have  no  motive  to  blacken  her  own  character;  and  it 
seems  reasonable,  therefore,  to  believe  her  as  to  the  crimi- 
nal intention  on  her  part.  Mr.  Carrington  also  says,  that 
the  conduct  of  the  two  prisoners  was  not  that  of  thieves, 
as  they  stayed  at  Abingdon  where  they  were  known ;  and 
that  certainly  ought  to  weigh  in  favour  of  the  prisoners. 
It  is  also  said,  that  they  did  not  break  bulk;  but  I  think 
that  that  does  not  amoimt  to  much,  because,  if  the  scheme 
was  for  the  wife  of  the  prosecutor  to  live  with  the  prisoner 
Taylor  at  Gloucester,  there  would  be  no  object  in  opening 
the  boxes  at  Abingdon.  It  is  further  said,  that  Taylor 
did  not  know  what  was  in  the  boxes ;  however,  if  a  man 
take  away  any  property  at  all  belonging  to  another,  havmg 
arranged  to  elope  with  the  wife  of  that  other,  and  having 
told  the  wife  to  bring  all  the  money  she  could,  it  will  be 

{b)  In  the  case  of  Cam  y.  Brice,  hands  of  trustees  to  her  sole  and 

Law  Jour.  Ezch.  vol.  10,  p.  28,  separate  use,  might  be  taken  in 

and  7  M.  &  W.  183,  it  was  held,  execution  for  a  debt  of  her  hus- 

that  wearing  apparel  bought  by  ihe  band,  under  an  execution  sued  out 

wife,  out  of  an  income  settled  in  the  against  him . 
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1841'.  {^^  7^^  to  ^7  '^Iiether  he  did  not  intend  to  steal  the  pro- 
perty thus  taken  away^  though  he  might  not  at  the  time 
of  the  taking  know  exactly  of  what  the  property  con- 
sisted. If  you  are  satisfied  that  the  prisoner  Taylor  took 
any  of  the  husband's  property,  there  then  being  a  crimi- 
nal intention,  or  there  having  been  a  criminal  act  between 
that  prisoner  and  the  wife,  it  is  a  larceny,  and  you  ought 
to  find  the  prisoner  guilty;  but  if  you  think  that  the  pri- 
soner took  away  the  boxes  merely  to  get  the  wife  away 
as  a  friend  only,  and  without  any  reference  to  any  cri- 
minal connexion  between  the  prisoner  and  the  wife,  either 
actual  or  intended,  you  ought  to  acquit  him. 

The  jury  found  the  prisoner  Taylor,  Guilty  | 
and  the  prisoner  Tollett,  Not  guilty. 

Keating,  for  the  prosecution. 
Carrinffton,  for  the  prisoners. 

£Attorniei — Walsh,  and  LooJI[erJ] 
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WOECESTER  ASSIZES. 
{Crotan  Side.) 

BBFOBE    MB.   JUSTICE   COLEBIDGE. 

Eeoina  V.  Andbews. 

Housebreaking.— The  indictment,  after  charging  An  indictment 

the  breaking  and  entering  the  house  in  the  usual  form,  [ng.'L^ch^ 

charged  that  the  prisoner  "forty-two  pieces  of  the  cur-  |°* J^^^^'^nJ^,". 

rent  gold  coin  of  the  realm,  called  soyereigns,  of  the  ing  in  the  usual 

value  of  £42,  in  the  same  dwelling-house  then  and  there  that  the  pri- 

being  found,  then  and  there  feloniously  did  steal,  take,  and  t^p^piJc^g'Sf" 

carry  awav/'  &c,  ^^  current 

uurrjr  awtty,     ow..  gold  coin  of  thii 

realm,  called 

Grefwes,  for  the  prisoner. — I  submit  that  the  indictment  the  value  of 
is  bad,  as  it  does  not  sufficiently  aver  the  stealing  to  have  ^*  dweUhiir- 
been  in  the  dwelling-house.  The  words  "  then  and  there"  ^^"*«  **»«»  »nd 

°  there  being 

merely  amount  to  the  same  as  the  words  ''to  wit,  on  the  found, Mm  and 

day  and  year  aforesaid,  in  the  parish  aforesaid,  in  the  (n^'%d§teai 

county  aforesaid;^'  and  the  present  indictment  ought  to  ^^TJ^^^ 

have  run  ''then  and  there,  in  the  same  dwelling-house,  fe-  ^eid, good, and 

loniously  did  steal,  take,  and  carry  away,''  &c.    In  the  "then and 

case  of  Begina  v.  Smith  (a),  which  was  tried  at  Liverpool  iMHiiepition, 

before  Mr.  Justice  Pa//e«(m,  the  indictment  charged  that  ''f'*  ■efficient 

'  ^  without  the 

the  prisoner  broke  into  a  shop,  and  two  saws,  "  of  the  words "  in  the 
goods  and  chattels  of  the  said  J.  S.,  in  the  shop  then  and  houM"^ingV 
there  being  found,  feloniously  did  steal,  take,  and  carry  ^^^  ^  ****"^ 
away,*'  &c.    It  was  objected  by  Dr.  Broum  for  the  pri- 
soner, that  the  prisoner  could  only  be  convicted  of  simple 
larceny,  as  the  indictment  did  not  distinctly  aver  the  goods 

(a)  2M.&Rob.ll5. 
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1841.  to  liKve  been  stolen  in  the  shop.  Mr.  Justice  Patteson 
allowed  the  objection.  The  words  of  the  15th  section  of 
the  stat.  7  &  8  G«o.  4i,  c.  29,  as  to  breaking  into  shops, 
being  precisely  the  same  as  those  of  the  12th  section  rela- 
tive to  house-breaking. 

CoL£RiDOE,  J. — I  had  occasion  to  mention  that  ci^e 
to  my  Brother  Paiteson,  and  he  seemed  to  think  the  de- 
cision was  incorrect.  I  think  the  present  indictment  is 
sufficient  {b). 

The  prisoner  was  acquitted  on  the  merits. 

F.  V.  Lee,  for  the  prosecution. 
Greaves,  for  the  prisoner. 

[Attorniea — Cooke,  and  FryzerJ] 
(b)  See  the  case  of  Beg.  v.  Page,  9  C.  &  P.  756. 
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1841. 


Dob  on  the  Demise  of  Mary  Salt^  the  Administratrix 
of  Thomas  Salt^  v.  Carb. 

JbiJECTMENT  to  recover  a  cottage  and  garden^  situate  Apenonde- 

at  the  parish  of  Dilbome.  ^^  [^"^f  ~- 

It  appeared  that  John  Salt,  being  seised  in  fee  of  the  '''J°'l^®'^*^*" 

cottage  and  garden,  died,  leaving  a  widow  and  ten  chil-  death  to  his 

dren  him  surviving,  and  by  his  will,  duly  executed,  devised  ly,  with  apower 

the  cottage  and  garden  to  his  wife  Ann  Salt  for  life,  and  at  ^  ^or^i^or 

her  death  equally  among  his  children;  but  by  his  ynH  he  ;f"»  *^*^> 

gave  lus  widow  power  to  sell  or  mortgage  the  property,  arising  from  the 

which  power  was  in  ihe  following  terms: — ^^'And  if  the  ronaiesuteof 

fund  arising  from  my  real  and  personal  estate  is  not  suffi-  *n Ji  J^fl^nJ''* 

dent  for  the  maintenance  of  my  loving  wife,  then  I  give  *»'  *«  ™**n- 

tenance  of  the 

her  liberty  to  sell  or  mortgage  all  or  any  part  of  my  real  widow.   The 

or  personal  estate  of  what  nature  or  kind  soever.''  ruteTa^mort- 

It  further  appeared,  that  John  Salt  died  in  the  year  g*g«of  Ae 

*^^  '  ^  property  for 

1820,  and  that  in  the  year  1828  his  widow  executed  a  £30  to  her 

son  T.,  and 
it  was  proved 
that  four  years  before  the  mortgage  T.  advanced  his  mother  a  sum  less  than  xl  to  pay 
a  poor's  rate  that  she  was  unable  to  pay.  The  subscribing  witness  to  the  mortgage  deed  had 
acted  as  attorney  both  of  the  widow  and  T.  respecting  it: — Held,  that,  on  the  trial  of  an  ^ect- 
ment  by  the  administratrix  of  T.  to  recover  the  property  under  the  mortgage  deed,  the  sub- 
scribing witness  might  be  cross-examined  to  show  that  the  sum  of  ;f  30,  mentioned  in  the  mort* 
gage  deed,  and  in  the  receipt  at  the  back  of  it,  was  never  in  fiict  advanced. 

Held,  abok  that  it  was  for  the  Jury  to  say,  whether  the  widow  was  in  such  circumstances  as  to 
come  within  the  terms  of  the  power,  and  had  had  the  money  really  advanced  to  her,  or  whether 
the  mortgage  was  a  device  to  get  an  advantage  to  one  of  the  sons,  the  widow  not  being  in*  cir- 
cumstances to  require  the  advance,  and  in  fret  never  having  received  the  money;  and  that  in 
the  former  case  the  power  would  be  well  executed,  and  in  the  Utter  not. 
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1841.  mortgage  for  1000  years  for  jE30  to  her  son  Thomas  Salt; 
and  in  the  mortgage  deed  it  was  recited^  that  the  mortgage 
was  given  in  consideration  of  jE30^  and  there  was  a  receipt 
for  the  sum  of  £30  indorsed  on  the  deed.  It  farther 
appeared^  that  both  the  widow  of  John  Salt  and  her  son 
Thomas  Salt  were  dead,  and  the  present  ejectment  was 
brought  by  the  lessor  of  the  phuntiffj  as  the  administratrix 
of  Thomas  Salt,  to  recover  possession  of  the  property  un- 
der the  mortgage  deed. 

It  was  proved,  on  the  part  of  the  lessor  of  the  plaintiff, 
that,  in  the  year  1824,  Ann  Salt,  the  widow,  was  in  indi- 
gent circumstances,  and  had  asked  pecuniary  assistance 
from  her  son  Thomas  the  mortgagee,  she  being  unable  to 
pay  her  poor's  rate,  and  that  her  son  I'homas  after  at  first 
declining  to  assist  her,  unless  she  would  give  him  a  secu- 
rity on  the  land,  advanced  her  a  sum  less  than  twenty 
shillings. 

To  prove  the  execution  of  the  mortgage  deed  by  Ann 
Salt,  Mr.  Blagg,  the  attesting  witness,  was  called.  He  stated 
that  he  had  acted  as  the  solicitor  of  both  Thomas  Salt 
and  his  mother,  in  the  matters  relating  to  this  mortgage. 

It  was  proposed  by  Corbett,  for  the  defendant,  to  shew, 
by  the  cross-examination  of  Mr.  Bla^,  that  no  money  was 
in  fact  advanced  at  the  time  of  the  execution  of  the  mort- 
gage deed. 

Whateley,  for  the  lessor  of  the  plaintiff. — I  submit  that 
Mr.  Blagg  cannot  be  examined  as  to  this :  first,  on  the 
ground  that  Mr.  Blagg  having  acted  as  the  attorney  of 
Thomas  Salt,  he  cannot  be  allowed  to  give  evidence  of  what 
passed  between  himself  and  his  client,  to  destroy  the  valid- 
ity of  the  mortgage  that  he  had  prepared  for  his  client; 
and,  secondly,  on  the  ground  that  parol  evidence  cannot 
be  received  to  contradict  the  recitals  in  the  mortgage  deed, 
and  the  receipt  on  the  back  of  it,  as  to  the  advance  of 
ieSO  by  Thomas  Salt. 


Carb. 
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Corbeity  for  the  defendant. — ^I  submit^  that  as  Mr.  Blagg  234  j^ 
was  the  attesting  witness,  he  is  the  proper  person  to  be 
asked  as  to  what  passed  at  the  execution  of  the  deed.  I 
submit  also,  that  the  defendant  is  entitled  to  the  benefit 
of  this  evidence,  as  this  is  not  an  examination  as  to  any 
confidential  commnnication  between  Mr.  Blagg  and  his 
client,  but  an  examination  to  ascertain  the  circumstances 
attending  the  execution  of  a  deed.  With  respect  to  the 
second  point,  I  submit,  that  as  the  defendant  is  no  party 
to  the  deed,  and  claims  adversely  to  it,  he  is  not  concluded 
by  any  recital  contained  in  it,  and  that  he  is  at  liberty  to 
shew  by  the  parol  evidence  of  the  subscribing  witness,  that 
the  consideration  is  not  correctly  stated  in  the  deed,  and 
also  to  shew  in  like  manner  what  the  consideration  really 
was. 

Coleridge,  J. — I  think  that  Mr.  Corbett  is  entitled 
to  go  into  the  examination  he  has  proposed,  and  that  the 
objection  cannot  be  supported  on  either  of  the  grounds 
put  by  the  learned  counsel  for  the  lessor  of  the  plain- 
tiff (a). 

The  questions  were  put,  and  Mr.  Blagg  stated  that  no 
money  was  advanced  by  Thomas  Salt  at  the  time  the 
mortgage  deed  was  executed;  and  that  he  had  pointed  out 
to  Mrs.  Salt  the  advantage  she  was  giving  to  her  son  Tho- 

(a)  In  the  case  of  Call,  Bait.,  v.  the  obligor,  and  he  is  entitled  to 
DuMung,  4  Ea.  53,  the  plaintiff  pro-  avaU  hinuelf  cf  all  the  knowledge 
powd  to  prove  the  execution  of  a  0/  the  tubeerihing  witness  relative  to 
bond,  by  putting  in  the  defendant's  the  transaction"  In  the  case  of 
answer  to  a  bill  of  discovery,  on  Cronk  v.  Frith,  9  C.  &  P.  197,  it 
which  the  defendant  admitted  the  was  held,  that,  to  prove  the  execu- 
execution  of  the  bond ;  but  it  was  tion  of  a  bond,  it  was  necessary  to 
held  that  the  proof  was  not  suffi-  call  the  subscribing  witness,  though 
cient  without  calling  the  subscrib-  he  had  become  blind ;  Lord  Abin- 
ing  witness ;  and  Mr.  Justice  Le  ger  observing  that  "  he  might,  from 
Blanc  said, ''  A  fact  may  be  known  his  recollection  of  the  transaction, 
to  the  subscribing  witness  not  with-  give  most  important  evidence  re- 
in the  knowledge  or  recollection  of  specting  it." 

VOL.  I.                                             K  N.  P. 
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1941^  mas,  by  granting  tliis  mortgage  when  the  money  had  not 
been  actually  advanced ;  when  Mra.  Salt  replied,  that  she 
could  trust  her  son  Thomas,  and  that  it  had  been  arranged 
that  he  should  keep  an  account  of  monies  advanced  by 
him  to  her  from  time  to  time,  and  that  she  should  give 
vouchers.  It  was  further  stated  by  Mr.  Blagg  that  the 
sum  of  £80  was  mentioned,  not  with  reference  to  any 
sum  of  money  actually  advanced,  but  as  the  estimated 
value  of  the  cottage  and  garden. 

No  evidence  was  given  of  any  payment  or  advance  made 
by  Thomas  Salt  to  or  on  behalf  of  his  mother,  except  the 
sum  before  mentioned,  which  was  advanced  in  the  year 
1824. 

Corbett,  for  the  defendant. — ^I  submit  that  the  evidence 
given  on  the  part  of  the  plaintiff  does  not  shew  the  exe- 
cution of  a  valid  mortgage,  under  the  power  given  to  Ann 
Salt  by  the  will  of  John  Salt.  A  mortgage  by  Ann  Salt 
cannot  be  valid,  unless  the  power  has  been  strictly  pursued. 
It  has  not  been  sufficiently  shewn  either  that  Ann  Salt 
was,  at  the  time  of  the  execution  of  the  mortgage,  in  a  state 
to  avail  herself  of  this  power,  or  that  the  sum  stated  by  the 
mortgage  deed  to  have  been  advanced  has  ever  been  so. 
I  submit,  that,  under  this  will,  Ann  Salt  had  no  power  to 
give  one  child  the  advantage  of  a  mortgage  security,  either 
for  a  sum  not  really  advanced,  or  advanced  under  circum- 
stances and  for  purposes  not  authorized  by  the  power, 
and  this  mortgage,  if  granted  by  her  for  any  other  pur- 
pose, would  be  a  legal  fraud  upon  the  other  children  who 
were  entitled  to  an  equal  division  of  the  property  on  the 
death  of  the  mother,  or  at  all  events  to  such  part  of  it  as 
had  not  been  mortgaged  or  sold  by  a  due  execution  of  the 
power. 

CoLERiDOB,  J.,  (in  summing  up). — ^You  will  say  whether 
you  are  satisfied  that  Ann  Salt  was  in  want  of  necessary 
support,  (as  contemplated  by  the  will  of  her  husband). 
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when  she  executed  this  mortgage-deed^  and  that  advances  2841. 
of  money  had  been  made  by  her  son  Thomas  for  her 
support;  for,  if  so,  you  ought  to  find  for  the  plaintiff; 
but  if  you  should  think  that  this  was  an  endeavour  on 
her  part  to  afford  her  sou  Thomas  an  unfair  advantage, 
either  by  giving  him  this  mortgage  at  a  time  when  she  was 
not  in  a  situation  to  require  advances  from  him,  or  by  giv- 
ing him  a  mortgage  to  secure  money  which  he  had  in  fact 
not  advanced  to  her,  you  then  ought  to  find  for  the  de- 
fendant. 

Verdict  for  the  defendant. 

Whateley,  and  F.  V.  Lee,  for  the  plaintiff. 
Corbeit,  for  the  defendant. 

[Attornies — K.  Lowe,  and  Blagg,'] 


FoBHAN  V.  Dawes  and  Pabtbidge. 
xRESPASS  for  taking  two  chairs  and  a  table.    Plea,  On  the  trial  of 

As  soon  as  the  pleadings  were  opened,  it  was  suggested  of  a  court  of  re- 

*  "^  '^  ^^°  quesU,  the  Nisi 

Prius  record 
contained  only  a  plea  of  not  suilty,  without  the  words  "  by  statute"  being  added.  The  de- 
fendant's counsel  wished  to  amend,  by  adding  the  words  "  by  statute"  to  the  Nisi  Prius 
record.  The  judge  would  not  allow  the  amendment,  as  it  could  not  be  shewn  that  the  words 
"  by  statute"  were  on  the  defendant's  plea ;  but  *emble,  that,  if  it  could  have  been  shewn  that 
the  words  "  by  statute"  had  been  in  the  issue  delivered  by  the  plaintiflTs  attorney,  the  judge 
would  have  allowed  the  amendment. 

A.  brought  an  action  of  trespass  against  B.,  for  taking  two  tables  and  a  chair.  B.  pleaded  not 
guilty,  and  no  other  plea.  It  waa  proved  that  B.  took  two  chairs  and  a  table  in  the  house  of 
D.,  but  none  of  the  witnesses  knew  A ;  and  there  was  no  evidence  of  any  kind  to  connect  A. 
with  the  goods  taken  in  D.'s  house  :—£reitf,  that,  to  entitle  the  plaintiff  to  recover  on  these 
pleadings,  there  must  be  some  evidence  to  connect  the  plaintiff  with  the  goods  taken ;  and  that, 
if  there  was  no  such  evidence,  the  defendant  would  be  entitled  to  a  verdict  on  his  plea  of  not 
goUty. 

If  the  counsel  for  a  party  rely  on  an  act  of  Parliament,  and  cite  it  as  an  act  to  be  judicially 
noticed,  the  opposite  party  has  no  right  to  insist  that  the  counsel  citing  it  should  produce  a 
copy  of  it  printed  by  the  Queen's  printer. 

The  witness,  who  served  a  notice  of  action,  did  not  know  the  handwriting  of  the  plalntifl^ 
whose  signature  the  notice  purported  to  bear;  and  no  evidence  was  given  of  the  plaintiff's 
handwriting: — Held  sufficient  without  such  proo^  as  it  was  enough  that  the  notice  should  have 
been  aerred  on  the  piaintilPs  behalC 

k2 


128  CASES  ON  THE 

1841.  by  Talfaurd,  Serjt.^  for  the  defendants^  tliat  the  plea  of  the 
defendants  was  ''by  statute/'  as  the  defendants  were  officers 
of  the  Wolverhampton  Court  of  Bequests^  and  meant  to 
justify  under  the  stat.  48  Geo.  3^  c.  cx.^  (loc.  and  pers.). 
However,  on  the  Nisi  Prius  record  being  referred  to^  the 
words  "  by  statute  '*  were  not  to  be  found. 

Talfourd,  Serjt.,  asked  for  leave  to  amend,  by  adding  the 
words  "by  statute"  on  the  Nisi  Prius  record. 

Coleridge,  J. — How  am  I  sure  that  the  words  were  on 
your  plea.  Have  you  the  issue  which  was  delivered  by  the 
agent  for  the  plaintiff's  attorney. 

TaJfourd,  Serjt. — It  is  not  here,  but  we  have  the  dose 
copy  of  the  plea,  in  which  the  words  ''by  statute"  appear. 

CoLEEiDGE,  J. — I  cannot  amend,  unless  you  can  shew 
that  the  words  "by  statute"  were  on  your  plea.  But  if 
they  were,  and  are  omitted  on  the  Nisi  Prius  record,  you 
must  apply  for  a  new  trial,  and  that  will  no  doubt  be 
granted  ^  and  the  person  by  whose  default  the  omission 
was  made,  will  probably  have  to  pay  all  the  costs. 

No  amendment  was  made. 

It  was  opened  by  Ludlow,  Serjt.,  for  the  plaintiff,  that 
the  goods  in  question,  which  consisted  of  two  chairs  and  a 
table,  were  taken  by  the  defendants  in  the  house  of  a  per- 
son named  Dumelow,  who  was  the  brother-in-law  of  the 
*  plaintiff;  the  articles  in  question  having  been,  with  other 
goods,  bought  by  the  plaintiff,  when  they  had  been  taken 
by  the  sheriff  of  Staffordshire  under  an  execution  against 
Mr.  Dumelow. 

The  taking  of  the  goods  by  the  defendants  was  proved; 
and  a  sheriff's  officer  named  Perkes  proved  that  he  had 
previously  taken  those  goods,  with  others,  under  an  execu- 
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tion  against  Mr.  Damelow,  and  that  these  articles^  with  the  xg4x. 
other  goods  taken,  were  valued  by  him  at  £82,  which  sum 
was  paid  for  them  by  Mr.  Dumelow,  who  stated  at  the  time 
that  the  goods  were  bought  by  his  brother-in-law,  the  pre- 
sent plaintiff:  this  witness  further  stated,  that  he  never  saw 
the  plaintiff  on  the  subject,  and  did  not  know  him ;  but 
that  Mr.  Dumelow  went  from  home  and  returned  with 
the  £82. 

Coleridge,  J. — What  evidence  is  there  that  these  goods 
are  the  plaintiff's,  or  even,  that  any  such  person  is  in 
existence. 

Ludlow,  Serjt. — ^There  is  no  denial  of  the  property. 

Coleridge,  J. — ^I  think  you  must  give  some  evidence 
to  connect  the  plaintiff  with  this  property.  It  is  taken  at 
the  house  of  Mr.  Dumelow,  and  the  mere  proof  of  the  tak- 
ing of  two  chairs  and  a  table  at  Mr.  Dumelow's,  is  not  of 
itself  enough  to  give  the  present  plaintiff  a  right  of  action, 
even  on  the  plea  of  the  general  issue. 

Liidhw,  Serjt. — I  will  call  Mr.  Dumelow. 

Mr.  Dumelow  was  called. — He  stated  that  the  plaintiff 
was  a  hop-merchant  at  Derby ;  that  he  had  himself  mar- 
ried the  plaintiff's  sister,  and  that  he,  being  in  embar- 
rassed circumstances,  and  having  his  goods,  (including  the 
articles  in  question),  seized  by  Perkes,  the  sheriff's  officer, 
under  an  execution,  he  had  appUed  to  the  plaintiff  for 
assistance,  and  the  plaintiff  had  bought  the  goods  at  the 
sum  of  jE82,  for  his  sister  and  her  children  to  have  the  use 
of  them. 

TalfoUrd,  Serjt.,  objected  that  the  defendants  were  enti- 
tled to  notice  of  action  under  the  52nd  section  of  the 
Wolverhampton  Court  of  Requests'  Act,  (48  Geo.  3,  c.  ex., 
loc.  and  pers.),  under  which  he  should  prove  that  they  had 
acted. 
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lg41.  Buaby,  for  tlie  plaintiff. — ^The  learned  Serjeant  has  no 

right  to  refer  your  Lordship  to  any  copy  of  the  act,  except 
one  printed  by  the  Qaeen's  printer.  The  copy  that  he  has 
referred  to  is  not  so ;  it  is  a  privately  printed  copy. 

Talfaurd,  Serjt. — By  the  63rd  section  of  the  act,  it  is  en- 
acted, ''That  this  act  shall  be  deemed  and  taken  to  be  a 
public  act,  and  shall  be  judicially  taken  notice  of  as  such 
by  all  judges,  justices,  and  others,  without  being  speciaUy 
pleaded." 

Coleridge,  J. — If  counsel  tells  me  that  there  is  such  an 
act,  which  is  to  be  deemed  a  public  act,  I  cannot  call  on 
him  to  produce  a  copy  of  it  printed  by  the  Queen's 
printer  (a) .  With  respect  to  those  acts  of  Parliament,  which 
declare  that  copies,  purporting  to  be  printed  by  the  Queen's 
printer,  may  be  given  in  evidence,  it  is  different. 

Evidence  was  given,  that  a  notice  of  action  was  served 
on  each  of  the  defendants,  and  that  the  notices  purported 
to  be  signed  by  the  plaintiff;  but  the  witness  who  served 
them,  stated  that  he  received  them  from  Mrs.  Dumelow, 
and  that  he  did  not  know  the  plaintiff's  handwriting. 

Talfaurd,  Serjt. — How  does  it  appear  that  the  notices 
came  from  the  plaintiff? 

Coleridge,  J. — I  think  it  is  enough,  if  it  is  a  notice 
served  on  his  behalf. 

Taljmird,  Serjt.,  addressed  the  jury  for  the  defendants, 
and  argued,  that  the  goods  really  belonged  to  Mr.  Dume- 
low, and  that  his  brother-in-law  had  merely  advanced  him 
the  money  to  pay  out  the  execution. 

(a)  This  is  not  likely  to  cause  to  the  clerks  of  the  peace  of  the 
any  real  diflScuIty,  as  the  local  and  different  counties,  and  can  be  pro- 
personal  acts,  which  are  to  be  judi-  cured  at  the  office  of  the  Queen's 
cially  noticed,  will  be  found  in  all  printers, 
the  superior  courts,  and  are  sent 
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CoLEBiDOE^  J.  (in  summing  up). — It  has  been  suggested  |g4|^ 
by  Mr.  Seijt.  Ludlow,  on  the  part  of  the  plaintiff^  that  as 
there  is  no  plea^  except  a  plea  of  not  guilty^  the  plaintiff 
would  be  entitled  to  recover  in  this  action  without  the  evi- 
dence of  Dumelow.  I  think  that  is  not  so ;  for  although 
on  these  pleadings  the  property  is  not  put  in  issue^  yet  I 
think  that  a  stranger,  who  was  wholly  unconnected  with 
the  goods  and  with  the  possession  of  them,  could  not  re- 
cover in  this  action,  even  as  these  pleadings  are  shaped. 
However,  the  evidence  of  Dumelow  gives  the  case  a  very 
different  complexion.  He  says  that  he  married  the  sister 
of  the  plaintiff,  and  that,  having  got  into  difficulty,  he 
applies  to  his  wife's  brother  to  help  him,  and  he  does  so. 
Then  we  come  to  the  mode  in  which  the  relief  was  given, 
which  was  either  that  Dumelow  merely  borrowed  the  iE82, 
or  that  the  brother-in-law  bought  the  goods  and  made 
them  his  own,  to  protect  them  for  his  sister  and  her  child- 
ren to  have  the  use  of  them.  Is  not  the  latter  a  most 
probable  way  for  the  thing  to  have  occurred  in.  If  the 
plaintiff  merely  lent  the  money,  the  goods  might  be  seized 
the  next  day  under  another  execution,  and  the  plaintiff 
lose  jS82.  If  he  bought  the  goods,  he  protected  them 
for  his  sister's  use,  and  that  of  her  children ;  and  if  you 
believe  the  evidence  of  Dumelow,  the  plaintiff  has  made 
out  his  case. 

Verdict  for  the  plaintiff— Damages  1«. 

LoidloWf  Seijt.,  Pricej  and  Busby,  for  the  plaintiff. 

Ta\fourdy   Serjt.,  and   W.  J.  Alexander,   for  the  de- 
fendants. 

[Attornies— ffa/te,  and  JrUlim,^ 
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184T. 

Reoina  v.  Yates. 

A.  brought  an    Jt  EBJURY.   The  indictment  consisted  of  thirteen  counts. 

action  against      mi       n  i    •  i  t  t     «/»  ».      ^ 

B.  and  his  part-  The  nrst  count  stated  in  substance  that^  on  the  zotn  of 
pr";  of  wheat,  ^V^^^  2  Vict.,  Edward  Bourne  Lovell,  Samuel  Willis,  John 
and  recovered  a  Chamberlain  Barlow,  Charles  Edge,  and  Samuel  Wilson 

verdict  on  the  '   ^  °  ' 

bought  and  sold  Sufficld,  exhibited  their  bill  in  Chancery  against  the  pre- 
his  partners  filed  s^ut  defendant,  and  in  their  bill  stated  to  the  effect  fol- 
ag^nit°Ar''^  lowing:  that  is  to  say,  that  the  plaintiffs  in  the  bill  were 
which  stated,     Directors  of  the  Bilston  Union  Mill  Companv :  and  that 

that  the  bought  i  *        «  V         11 

and  sold  notes  ou  or  about  the  7th  of  August,  1838,  E.  B.  Lovell  was  a 
ail  the  terms  of  passcngcr  OU  the  rail-road  from  Liverpool  to  Stafford,  and 
u  had°b«n\iM  *^*^  ^^^  defendant  was  a  passenger  in  the  same  carriage 
agreed  by  parol  with  him  j  and  that  it  was  then  agreed  between  the  defend- 
B.,  that  the  ant  and  E.  B.  Lovell,  that  the  defendant  should  sell  to  E. 
S'for^'by^a^*  B.  Lovcll,  OU  the  part  of  the  said  Company,  756  imperial 
monti^-^^^n?  ^^^^^^^  ^^  white  Dautzic  Wheat,  at  72s.  6rf.  per  quarter, 
the  prayer  of  and  that  the  wheat  should  not  be  paid  for  in  cash,  but  by 
that  A.  should  draft  OU  the  complainants  at  three  months'  date  i  that  this 
fix>m  sufnTout  agfo^ment  was  never  reduced  into  writing,  but  that  on 
execution.   A.,  the  following  day  the  defendant  requested  E.  B.  Lovell  to 

by  his  answer,  «       tr  *  ^ 

denied  the  sigu  a  bought  uoto  for  the  wheat,  which  he  did ;  but  that 

the  Mil"  and  ^^^  bought  note  did  not  contain,  or  purport,  to  contain, 

mhsed-ffeW  ^^^^  *^®  ^^™*  ^^  ^^^  agreement.     The  indictment  then 

that,  if  this  de-  went  OU  to  rccito  Several  letters  that  had  passed  between 

nial  by  A.  was  ,  -      ^    .        i      -,  .-.i  .      ^* 

wilfully  false,  the  parties,  as  they  were  set  forth  in  the  bill  in  Chancery, 

J^^"rT^^*  ''^  »^^  stated  also  from  the  bUl  in  Chancery  that  the  defendant 

h^B^w*^*°*  brought  an  action  in  the  Court  of  Exchequer  against  the 

competent  wit-  complaiuants,  which  came  on  for  trial  at  the  Stafford  As- 

didfmenr  *"'  s^zes  OU  the  16th  day  of  March,  1839;  and  that  a  verdict 

against  A.  for 

perjury,  alleged 

to  have  been  committed  in  the  answer,  although  A.  had  engaged  to  indemnify  his  partners 

from  the  expenses  of  the  suit  in  Chancery. 

The  rule,  that  the  testimony  of  a  single  witness  is  not  suflScient  to  sustain  an  indictment  for 
peijury,  is  not  a  mere  technical  rule,  but  a  rule  founded  on  substantial  justice  ;  and  evidence 
confirmatory  of  that  one  witness,  in  some  slight  particulars  only,  is  not  sufficient  to  warrant  a  con- 
viction. 
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-was  obtained  by  the  present  defendant  for  456/.  11«.  5d.  ]g4i, 
and  costs ;  "  and  that  the  said  John  Yates  was  enabled  to 
obtain  such  verdict  by  reason  of  his  fraudulently  conceal- 
ing  the  true  terms  of  the  said  agreement ;''  and  that  the 
complainants  by  their  bill  prayed  that  the  present  defend- 
ant might  set  forth^  [inter  alia],  whether  it  was  not  agreed 
between  the  present  defendant  and  the  said  E.  B.  Lovell, 
that  the  wheat  should  be  paid  for  by  a  draft  on  the  said 
complainants^  at  three  months'  date;  and  that  the  present 
defendant  "  might  be  restrained  from  suing  out  execution 
upon  the  said  verdict^  and  from  recovering  any  benefit  or 
advantage  therefrom^  or  if  he  should  be  enabled  in  the 
first  instance  to  sue  out  execution,  and  recover  the  amount 
thereof  from  the  said  complainants,  that  he  might  be  de- 
creed, under  the  circumstances  aforesaid,  to  pay  back  to 
the  said  complainants  the  full  amount  that  he  might  reco- 
ver and  receive  under  such  execution.^'  The  indictment 
then  went  on  to  state,  that  the  present  defendant  put  in 
his  answer  to  the  bill,  and  was  sworn  before  certain  com- 
missioners, (naming  them),  concerning  the  truth  of  the 
matters  of  the  said  answer;  and  that  he  did  therein  falsely 
swear,  amongst  other  things,  in  substance  as  follows,  that 
is  to  say,  ''  the  said  John  Yates  denied  that  it  was  part  of 
the  terms  of  the  said  contract  in  the  said  bill  of  complaint 
mentioned,  that  the  purchase-money  should  be  paid  by  a 
draft  on  the  said  complainants  at  three  months'  date,  or  at 
any  other  date,  the  proposal  for  taking  such  bill  in  heu 
of  immediate  payment  not  having  been  made  by  the  said 
E.  B.  Lovell  to  him  the  said  J.  Yates,  to  the  best  of  his 
the  said  J.  Yates's  memory  and  belief,  until  about  a  week 
after  the  said  contract  was  entered  into,"  as  by  the  said 
answer  of  him  the  said  John  Yates  remaining  filed  as  of 
record  in  the  said  Court  of  Chancery,  amongst  other 
things,  more  fully  appears ;  which  said  several  matters,  so 
sworn  and  affirmed  by  the  said  John  Yates  in  his  answer 
to  the  said  bill  of  complaint  as  aforesaid,  were  and  each  of 
them  was  material  and  pertinent  to  the  due  investigation 
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Ig4]^  and  ascertaining  of  the  truth  of  the  matters  in  the  said 
bill  of  complaint  complained  of.  Whereas,  in  truth  and 
in  fact^  it  was  part  of  the  terms  of  the  said  contract  in 
the  said  bill  of  complaint  mentioned,  that  the  purchase* 
money  for  the  said  wheat  should  be  paid  by  a  draft  (Sn  the 
said  complainants  at  three  months'  date/'  This  count 
contained  several  other  assignments  of  perjury,  and  the 
twelve  other  counts  of  the  indictment  charged  the  perjury 
upon  different  parts  of  the  defendant's  answer,  and  some 
of  them  executed  the  bill  in  a  more  concise  form. 

Plea — Not  guilty. 

The  indictment  had  been  removed  by  certiorari,  and 
came  on  to  be  tried  at  Nisi  Prius. 

It  was  opened  by  Whateley^  for  the  prosecution, — Mr. 
Yates,  who  is  a  com  dealer,  had  brought  an  action  against 
the  Bilston  Union  Mill  Company,  (of  which  company  Mr. 
Lovell,  the  prosecutor  of  the  present  indictment,  was  a  di* 
rector),  upon  a  contract  made  by  Mr.  Lovell,  on  behalf  of 
the  Company,  to  buy  756  imperial  quarters  of  white  Dantuc 
wheat ;  and  on  the  trial  of  that  action  before  Baron  Gwmey^ 
at  the  Stafford  Summer  Assizes  of  1840,  the  bought  and 
sold  notes  were  given  in  evidence,  and  the  present  defend- 
ant obtained  a  verdict  for  465/.  11«.  M. ;  and  the  direc- 
tors of  the  Bilston  Union  Mill  Company  afterwards  filed 
a  bill  in  the  Court  of  Chancery,  in  which  it  was  stated  that 
the  contract  consisted  of  other  terms,  which  were  men- 
tioned in  a  conversation  which  took  place  between  Mr. 
Lovell  and  the  present  defendant,  while  they  were  travel- 
ling by  the  Grand  Junction  Railway;  and  by  the  bill  it  was 
prayed  that  it  might  be  declared  that  one  of  the  terms  of 
the  contract  was,  that  the  purchase-money  should  be  paid 
by  a  bill  of  exchange,  payable  three  months  after  date,  and 
that  the  present  defendant  should  be  restrained  from  pro- 
ceeding on  his  judgment  in  the  action  at  law.  To  this  bill 
the  defendant  put  in  an  answer  denying  the  parol  agree- 
ment stated  in  the  bill,  and  the  bill  was  dismissed ;  and  that 
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denial  by  the  defendant  so  contained  in  the  defendant's  an-         |g4i^ 
swer  was  the  subject  of  the  present  indictment  for  perjury. 

Ztulhw,  Seijt.^  for  the  defendant. — ^I  submit  that  the 
jHresent  indictment  cannot  be  sustained,  as  it  is  founded  on 
a  matter  upon  which  no  perjury  can  be  assigned.  The  only 
Intimate  evidence  of  the  contract  is  the  bought  and  sold 
notes.  The  subsequent  contract  by  parol  is  void  by  the 
Statute  of  Frauds,  and  a  false  answer  to  a  bill,  for  the  dis-* 
covery  of  such  a  contract,  will  not,  (as  I  submit),  subject  a 
party  making  it  to  an  indictment  for  perjury,  the  assign- 
ment of  perjury  being  upon  an  allegation  which  is  immar 
terial  to  the  matter  before  the  Court  of  Chancery.  In  the 
case  of  Mea?  v.  Dunston  {a),  which  was  an  indictment  for 
perjury  committed  in  an  answer  in  Chancery,  it  appeared 
that  the  answer  had  been  put  in  to  a  bill  filed  for  a  specific 
performance  of  an  agreement  relating  to  the  purchase  of 
land.  The  defendant  in  his  answer  relied  on  the  Statute 
of  Frauds,  the  agreement  not  being  in  writing ;  and  in  his 
answer  the  defendant  also  denied  having  entered  into  any 
such  agreement.  Upon  this  denial  in  his  answer  the  de- 
fendant was  indicted  for  perjury;  and  it  was  held  by  the 
Lord  Chief  Justice  Abbott,  that  the  denial  of  an  agree- 
ment, which,  by  the  Statute  of  Frauds,  was  not  binding 
on  the  parties,  was  immaterial  and  irrelevant,  and  that 
the  defendant  was  entitled  to  his  acquittal  {b). 

Coleridge,  J. — ^In  that  case  the  bill  in  Chancery  was  to 

(a)  R.  &  M.  N.  P.  C.  109.  agreement  the  Court  of  Chancery 

(6)  In  the  case  of  Rex  v.  Dun-  refused  to  enforce.    But  with  re- 

tUm,  the  case  of  Barilett  v.  Pkk-  tpect  to  that  case,  L.  C.  J.  Abboii 

ertgUl,  4  Burr.  2255,  and  4  East,  said,  **  It  does  not  appear  from 

577,  n.  (6)  [from  the  notes  of  Mr.  the  very  short  statement  of  the  case 

Justice  Aston],  was  cited,  the  de-  which  has  heen  cited,  and  which 

fendant  in  that  case  haying  heen  is  not  very  distinctly  reported,  whe- 

convicted  of  perjury,  for  the  denial  ther  the  Statute  of  Frauds  was  there 

of  a  parol  agreement  for  the  pur-  pleaded  and  relied  on. 
chase  of  an  estate,   which  parol 
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1841.  enforce  the  performance  of  a  parol  contract,  whicli  coald 
not  be  enforced  by  reason  of  the  Statute  of  Frauds ;  and 
the  case  of  Rex  v.  Benesech  (c)  proceeded  on  the  same 
ground.  Though  it  is  true  that  a  party  cannot  vary  tlie 
terms  of  a  written  contract  by  parol  evidence,  he  may 
shew  by  such  evidence  that  he  was  induced  to  sign  the 
written  contract  inadvertently  and  by  fraud.  In  this  case 
the  object  of  setting  up  the  parol  terms  of  the  contract  is 
for  the  purpose  of  avoiding  the  contract  on  the  ground  of 
fraud. 

Whateleyj  for  the  prosecution. — ^The  bill  in  equity  does 
not  deny  the  written  contract,  but  sets  up  that  the  plain- 
tiff was  not  in  a  condition  to  enforce  it,  because  there  were 
other  terms  agreed  upon  between  the  parties. 

Coleridge,  J. — The  practice  in  a  criminal  case  is,  that, 
when  the  Judge  has  not  a  clear  opinion  upon  an  objection 
taken  on  behalf  of  a  defendant,  he  should  overrule  ft ;  be* 
cause,  if  his  opinion  be  wrong  it  can  be  set  right  after- 
wards, whereas,  if  he  give  a  wrong  opinion  in  favour  of 
the  objection,  injustice  would  be  done  which  could  not  be 
remedied.  I  say  this,  however,  without  intending  to  inti- 
mate that  I  entertain  a  doubtful  opinion  upon  this  ques* 
tion.  I  think  that  the  principle,  that  parol  evidence  is  in- 
admissible to  contradict  or  vary  the  terms  of  a  written 
contract,  does  not  apply  where  the  object  of  that  evidence. 


(c)  Peake,  Add.  Ca.  93.  In  that  and  as  to  the  fact,  he  denied  the 

case  the  perjury  was  assigned  on  promise.    On  this  denial,  peijiuy 

an  answer  to  a  hill  in  Chancery,  was  assigned.     Lord  Kenyon  said, 

which  stated  that  when  the  plaintiff  that  *'  he  thought  this  was  not  such 

was  ahout  to  marry  the  niece  of  a  material  fact  as  would  support 

the  defendant,  the  latter  promised  the  indictment    This  promise  is 

to  pay  him  £1000  as  a  portion,  absolutely  void ;  and  supposing  it  in 

The  defendant  in  his  answer  in-  £eu;t  to  have  taken  place  and  been 

sisted,  that,  as  there  was  no  promise  acknowledged  by  the  defendant, 

in  writing,  he  was  entitled  to  the  that  Court  had  no  power  to  decree 

benefit  of  the  Statute  of  Frauds;  a  performance  of  it." 
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as  in  this  case^  is  tp  impeach  the  transaction  on  the 
ground  of  firaud.  I  think  that  the  assignment  of  per-* 
jury  on  the  denial  in  the  answer  of  the  parol  terms^  which 
the  bill  prayed  to  have  established,  is  material  and  rele- 
Tant ;  and  I  think,  therefore,  that  the  objection  cannot  be 
sustained. 

On  the  part  of  the  prosecution  Mr.  Lovell  was  called  as 
a  witness.  He  stated  on  the  voir  dire  that  he  had  en- 
gaged to  indemnify  his  partners  from  the  expenses  of  the 
suit  in  Chancery. 

Ludlow,  Serjt.  —  I  submit  that  this  witness  is  not 
competent.    In  the  case  of  Rex  v.  Dolby  {d)  it  was  held. 


1841. 


id)  See  Pen.  N.  P.  C.  12.  In  that 
case  Lord  Kenyan  said,  *'  This  wit- 
ness is  certainly  not  competent  to 
give  evidence  in  this  cause,  as  he 
is  clearly  interested  in  and  may 
derive  a  benefit  from  the  event  of 
it, for,  should  this  defendant  be  con- 
victed, he  being  the  only  witness  to 
support  the  verdict,  the  Court  of 
Chancery  upon  having  this  new 
matter  stated  in  a  new  or  supple^ 
mental  bill,  would  order  the  money 
to  be  refunded."  It,  however,  ap- 
pears, that  in  the  case  of  BartleU 
V.  PickersgiUf  cited  ante,  p.  59, 
n.  b.  Lord  Keeper  Henley  dis- 
missed a  supplemental  bill  filed 
under  such  circumstances,  and  the 
authority  of  the  case  of  Bex  v. 
Dolby  seems  to  be  considerably 
shaken,  if  not  overruled,  by  the 
decision  of  the  Court  of  Queen's 
Bench,  in  the  case  of /{««  v.  BomIoh, 
4  East,  572,  where  perjury  had 
been  assigned  on  a  defendant's  an- 
swer to  a  bill  in  the  Exchequer; 
and  the  plaintiff  in  the  suit  was 
held  4o  be  a  competent  witness  in 


support  of  the  indictment  for  per^ 
jury,  although  the  equity  suit  was 
still  pending.  Mr.  Starkie  says, 
(Law  of  Ev.  Vol.  I.,  p.  152) : 
"  It  was  formerly  held,  very  gene- 
rally, that  the  party  defrauded  was 
not  a  competent  witness  upon  an 
indictment  for  the  fraud,  except  in 
some  instances  ex  necessitate;  and 
therefore,  that  the  plaintiff  was  not 
competent  to  prove  the  perjury  of 
the  defendant  in  his  answer  to  a 
bill  of  the  witness  in  equity. 
Such  decisions  seem  to  have  been 
founded  on  the  supposition  that  the 
verdict  would  be  admissible  evi- 
dence for  the  witness  in  a  subse- 
quent proceeding,  so  as  to  entitle 
him  to  a  remedy  for  the  injury, 
or  to  protect  him  against  the  ef- 
fects of  the  fraud.  But  this  doc- 
trine has  long  been  exploded ;  and 
it  seems  now  to  be  perfectly  settled, 
that  the  record  of  conviction  would 
not  be  admissible  evidence  in  any 
civil  proceeding.  In  the  case  of 
Bex  V.  BroughtoUy  (2  Str.  1229), 
which  was  a  prosecution  for  perjury, 
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1841.  ^^^  ^^  person  who  has  been  charged  with  a  sum  of  mo- 
ney bj  the  perjury  of  the  only  witness  examined^  and  has 
filed  a  bill  for  relief^  is  not  a  competent  witness  on  an 
indictment  for  that  perjury,  though  he  has  since  paid  the 
money. 

Coleridge,  J. — ^The  facts  in  the  two  cases  are  different. 
In  that  case  the  alleged  perjury  was  committed  in  giring 
evidence  on  a  trial  of  an  action  for  usury,  and  the  prosecu^ 
tor  on  the  indictment  had  filed  hia  bill  in  the  Court  of 
Chancery,  stating  that  the  verdict  was  obtained  by  the 
perjury  of  Dalby,  who  was  the  only  witness  examined  on 
the  trial  for  the  usury,  and  praying  an  injunction.  There 
the  fate  of  the  bill  in  Chancery  might  possibly  have  de« 
pended  on  the  result  of  the  indictment.  In  the  present 
case  the  perjury  is  assigned  upon  the  answer  to  a  bill  upon 
which  a  decree  has  been  made. 

Mr.  Lovell  was  examined. 

The  evidence  of  Mr.  Lovell  went  in  support  of  all  the 
assignments  of  perjury;  and  to  confirm  him  Sir  Joshua 
Walmisley  was  called  and  examined  as  to  a  conversation 
between  himself  and  the  defendant ;  in  his  cross-examina- 
tion Sir  Joshua  Walmisley  spoke  in  very  high  terms  of 
the  defendant's  character.  Some  entries  in  the  defendant's 
books  were  also  given  in  evidence. 

Ludlow,  Seijt. — I  submit  that  there  is  not  sufficient 

founded  on  the  defendant's  answer  the  plaintiff  was  held  to  be  compe- 

to  a  bill  in  equity,  Lee^  C.  J.,  tent,  although  the  equify  suit  was 

notwithstanding  the  previous  de-  still  pending;    and   this  on   the 

cisionsy  admitted  the  testimony  of  ground  that  a  Court  of  Equity  would 

the  plaintiff  in  equity;  there,  how-  not  look  at  a  conviction  founded 

ever,  it  appeared  that  the  equity  on  the  testimony  of  the  plaintiff, 

suit  was  at  an  end.    But  in  the  although  it  was  also  founded  on 

case  of  Rex  v.  BotUm,  (4  East,  other  circumstances  confirmatory 

572),  where  peijury  had  been  as*  of  his  testimony."    See  the  case 

signed  on  the  defendant's  answer,  of  King  v.  Aihbum,  8  C.  &  P.  50. 
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evidence  to  go  to  the  jury.  The  rule  is,  that  a  case  of  1341. 
perjury  cannot  be  submitted  to  the  jury  on  the  evidence 
of  a  single  witness;  and  as  to  the  evidence  in  confirma- 
tion^ it  is  not  enough  that  there  should  be  some  evidence 
in  confirmation,  as  in  an  ordinary  case  at  Nisi  Prius,  where 
some  evidence  is  necessary  to  prevent  a  nonsuit;  but  it 
must  be  such  evidence  as,  in  the  opinion  of  the  judge,  is 
really  confirmatory  in  some  important  respect,  and  equi« 
Talent  to  the  positive  testimony  of  a  second  witness. 

CoLEKinoE,  J. — ^I  think  that  the  case  must  go  to  the 
jury,  but  I  also  think  without  the  slightest  chance  of  a  ver- 
diet  for  the  crown.  The  rule  that  the  testimony  of  a  single 
witness  is  not  sufficient  to  sustain  an  indictment  for  per- 
jury^ is  not  a  mere  technical  rule,  but  a  rule  founded  on 
substantial  justice;  and  evidence  confirmatory  of  that  one 
witness,  in  some  slight  particulars  only,  is  not  sufficient  to 
warrant  a  conviction ;  and  that  is  so,  more  especially,  where 
a  party  has  so  high  a  character  as  has  been  given  to  the 
defendant  by  Sir  Joshua  Walmisley. 

fVhaieley. — After  that  intimation  from  your  Lordship,  I 
shall,  on  the  part  of  the  prosecution,  not  press  the  case 
further. 

Verdict — ^Not  guilty. 

Whateky,  C.  Phillips,  and  J.  W.  Smith,  for  the  prosecution. 

Ludhw,  Seijt.,  F,  V.  Lee,  and  Kynnersley,  for  the  defendant. 

[Attornies — IleweU,  and  Ro8t  Sf  SonJ] 
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Regina  v.  Mansfield. 

menrfor  w^dv.  ^^^  prisoner  was  indicted  for  receiving  "  251b8.  weight 
ing  stolen  tin,     of  tin/'  knowing  the  same  to  have  been  stolen.    The  in- 

**  ingots  of  tin" 

are  properly  de-  dictmcnt  had  been  removed  by  certiorari;  and  came  on  to 
mliu^Vunds  ^^  tried  at  Nisi  Prius.  There  were  two  other  indictments 
so*  k^wouid'be  ^^g*^^^  ^^^  samc  prisoner,  the  one  for  stealing  iron,  and 
proper  to  dc-      the  othor  for  receiving  brass,  knowing  it  to  have  been 

scribe  a  bar  of 

iron  as  so  many   stolcn. 

Sf  ir^^^biuf  I^  appeared  that  the  tin  in  question  consisted  of  two 
obtIdne*d*in"  P^^ccs,  which  a  witncss  called  "lumps  of  tin;"  but,  oa 
common  par-  cTOss-examination,  he  admitted  that  they  were  called  in 
cuiar'nameof  the  trade  ''iugots,''  but  added,  that  that  term  was  ap- 
wtiuiTbe  wrong  phcd  as  wcll  to  the  pieces  of  tin  as  to  the  mould  in  which 
to  describe  it  by  they  Were  cast,  and  was  applied  to  the  shape.     The  tin  in 

the  name  of  the  ^  ^  rr  r 

material  of  question  had  been  cast  into  the  pieces  for  the  purpose  of 
posed /thus^^u*  being  again  melted  up  for  use  in  the  prosecutor's  manufac- 
dcwriprion  t^*"  ^^^'  *^^  ^^  *^®  middle  of  each  was  an  indentation  for  the 
describe  cloth  *   purpose  of  breaking  them  in  two,  when  wanted  to  be 

as  so  many 

pounds  weight  melted  up  again.  It  was  proved  by  a  constable,  that  on 
vere^s  M  so'    ^^  going  to  scarch  the  premises  of  the  prisoner,  under  a 

many  ounces  of  gearch  Warrant  for  stolen  iron,  he  read  the  warrant  over  to 
sol**'  . 

A  prisoner     the  prisoner,  and  was  going  to  state  what  the  prisoner 

was  to  be  tried         .,       , 

on  three  indict-   9810,  whCU — 

ments:  1st,  for 

receiving  stolen 

tin;  2nd, for  Ludlow,  Scijt.,  for  the  prisoucr,  objected  that  Ihe  wit- 

3rd,  for  receiv-  ncss  should  cotifinc  his  Statement  to  what  was  said  respect- 

ing  stolen  brass.  .  .        . 

It  appeared      mg  tue  tin. 
that  a  constable 
went  with  a 

search-warrant,       CoLERiDGE,  J, — Am  I  uot  to  hear  the  wholc  that  was 

to  search  the  .  j    v      i      i 

prisoner's  pre-    said,  both  the  part  relating  to  the  iron  and  also  to  the  tin? 

mises  for  stolen 
iron,  and  that, 

haying  read  the  warrant  to  the  prisoner,  the  latter  made  a  statement : — Held,  on  the  trial  of  the 
first  indictment,  that  the  whole  of  this  statement  was  receivable  in  evidence,  although  part  of  it 
related  to  the  charge  respecting  the  iron  ;  and  also,  that  evidence  might  be  given,  that,  at  the 
time  of  the  search,  the  prisoner  endeavoured  to  conceal  some  brass  ;  and  also,  that  almost  im- 
mediately after  the  prisoner  was  taken  away  from  the  premises,  at  the  conclusion  of  the  search, 
his  wife  carried  some  tin  under  her  cloak,  from  a  warehouse  on  the  premises. 
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-If  I  am  not^  it  would  be  garbling  the  statement^  and  tbe 
juiy  would  not  be  able  to  understand  it. 

The  evidence  was  giyen. 

It  was  further  proved  that  the  constable,  on  going  into 
the  prisoner's  warehouse  at  the  time  of  the  search^  saw 
bim  with  some  brass  in  his  hand,  which  he  was  endeavour- 
ing to  conceal  in  some  sand. 

Ludlow,  Serjt. — I  submit  that  this  evidence  is  not  re- 
ceivable. The  reason  is,  that,  upon  an  indictment  for 
felony,  no  evidence  can  be  given  of  any  other  felony:  here 
evidence  is  tendered  of  the  receiving  the  brass.  Where 
one  felony  is  the  means  of  proving  another  felony  to  have 
been  committed,  evidence  maybe  given  of  the  former,  but 
that  is  firom  the  necessity  of  the  case. 

Greaves,  for  the  prosecution,  mentioned  the  cases  of  Rex^ 
V.  Dunnifl),  and  Rex  v.  Davu[b),  as  showing  that  other  acts 
oF  receiving  are  admissible,  even  though  the  subject  of 
other  indictments. 

Coleridge,  J. — ^This  is  all  one  transaction,  and  I  think 
the  whole  that  took  place  upon  the  search  is  admissible. 
It  is  like  the  case  of  Rex  v.  Ellis  [c),  where  it  was  held  that 
several  stealings  of  shillings  in  the  course  of  the  same  day 
might  be  given  in  evidence;  and  that  was  not  only  held  at 
Nisi  Prius,  but  also  by  the  Song's  Bench* 

It  was  further  proved^  that,  almost  immediately  after  the 
prisoner  had  been  taken  away  from  the  premises,  when  the 
search  was  over,  his  wife  was  seen  going  up  to  a  warehouse 
on  the  premises,  and  afterwards  returning  across  the  court- 
yard with  the  pieces  of  tin  concealed  under  her  doak. 

iMdUnOj  Serjt.,  objected  that  this  evidence  ought  not 
to  be  received,  as  the  possession  was  the  personal  posses- 

(a)  M.  C.  C.  146.  (6)  6  C.  &  P.  177.  (c)  6  B.  &  C.  145. 

VOL.  I.  L  N.  P. 
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1841.        ^^^  o^  ^^^  ^f®>  A^d  therefore  ought  not  to  affect  the  hus- 
band. 


Reoina 

V. 
MANtriBLD. 


Coleridge,  J. — It  is  for  the  jury  to  consider,  whether 
her  possession  was  not  the  husband's  possession,  she  being 
upon  the  premises,  and  all  the  circumstances  being  taken 
into  consideration.  It  is  not  like  the  case  where  the  wife 
is  in  possession  of  stolen  property  at  a  distance  from  the 
premises  of  the  husband. 

Upon  the  close  of  the  case  for  the  prosecution,  Ludlow, 
Serjt.,  for  the  prisoner,  submitted  that  the  tin  was  mis- 
described.  Instead  of  being  laid  as  so  many  pounds  weight 
of  tin,  it  ought  to  have  been  described  as  two  ingots. 
Wherever  an  article  has  obtained  a  name  in  the  trade 
which  is  applicable  to  it,  it  must  be  described  by  that 
name.  From  the  case  of  Rex  v.  Stott  {d),  it  would  seem 
that  it  was  erroneous  to  charge  the  prisoner  with  stealing 
so  many  pounds  weight  of  iron,  where  it  appeared  that  the 
articles  stolen  were  actually  manufactured.  It  would  be 
bad  to  describe  a  piece  of  cloth  as  so  many  pounds  of  wool. 
The  object  is  to  enable  the  prisoner  to  plead  autrefois 
acquit. 

Talfourd,  Serjt.,  and  Greaves. — Rex  v.  Stott  is  quite  dif- 
ferent from  the  present  case;  there  the  goods  were  ac- 
tually made  up  into  articles,  which  had  specific  names — 
here  the  article  was  still  tin,  and  only  put  in  the  shape  in 
which  it  was,  for  the  purpose  of  being  afterwards  manufac- 
tured; it  is  in  the  ootirse  of  manufacture  not  manufac- 
tured. Although  it  would  be  bad  to  describe  cloth  as  so 
many  pounds  of  wool,  still  an  end  of  a  bale  of  cloth  may 
well  be  described  as  so  many  yards  of  cloth;  so  a  leg  of 
mutton  may  be  described  as  so  many  pounds  weight  of 
mutton.    As  to  the  objection,  that  the  party  could  not 

(<l)2Ea.  P.C.  752. 
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plead  antrefois  acquit :  it  is  tlie  same  question;  for  if  the        1941. 
description  is  sufficient  here,  it  would  be  sufficient  if  auter 
fois  acquit  were  pleaded.     It  is  idem  per  idem. 

CoLSRiDOs,  J. — ^It  seems  to  me,  that  the  description  is 
sufficient  to  answer  all  the  purposes  which  are  required  by 
law.  First,  it  is  the  subject  of  larceny  equally,  whether  it 
be  an  ingot  or  so  many  pounds  weight  of  tin.  Secondly, 
as  to  the  facility  of  pleading  auter  fois  acquit,  the  prisoner 
stands  in  the  same  situation,  whether  it  be  one  or  the 
other,  because  there  must  be  some  parol  evidence  in  all 
csaeB  to  shew  what  it  was  that  he  was  tried  for  before,  and 
it  would  be  as  easy  to  prove  one  as  the  other.  The  last 
question  is,  whether  it  is  described  with  sufficient  certainty, 
in  order  that  the  jury  may  be  satisfied  that  it  is  the  thing 
described.  If  this  had  been  some  article,  that,  in  ordinary 
parlance,  had  been  called  by  a  particular  name  of  its  own, 
it  would  have  been  a  wrong  description  to  have  called  it 
by  the  name  of  the  material  of  which  it  was  composed,  as 
if  a  piece  of  doth  were  called  so  many  pounds  of  wooL 
because  it  has  ceased  to  be  wool,  and  nobody  could  under- 
stand that  you  were  speaking  of  cloth.  It  would  be  wrong 
to  say  so  many  ounces  of  gold,  if  a  man  stole  so  many  so- 
vereigns; you  would  there  mislead  by  calling  it  gold.  If 
it  were  a  rod  of  iron,  it  would  be  sufficient  to  call  it  so 
many  pounds  weight  of  iron. 

The  case  went  to  the  jury,  who  returned  a  verdict  of — 

Not  guilty(«). 

Talfowrd,  Seijt.,  and  Greaves,  for  the  prosecution. 
Ludlow,  Serjt,  and  F.  V.  Lee,  for  the  prisoner. 

[Attorniet— JTe^/Zir,  and  Passman,'] 

(e)  The  prisoner  was  acquitted  on  the  other  two  indictments  men- 
tioned, snprfty  p.  140. 

l2 


CASES  ON  THE 
Crown  Side. 

BEFORE    MR.  JUSTICE    COLTMAN. 


Regina  v.  Wardle. 
A  prisoner        JviLLING  Cattle.— The  prisoner  was  indicted  for  maK- 

was  indicted  for  ^ 

kiiungacow,  ciouslj  killing  a  cow.  The  prisoner  had  been  arraigned 
fndictoicnt  fo"  ^^  *^8  indictment^  and  the  jury  were  charged  with  it- 
He  Sfd'i^ed  ^^®^  ^®^®  ^^®  other  indictments  against  the  prisoner  for 
to  both  indict-  killing  a  calf  and  other  cattle. 

ments,  and  the 
jury  were 

thrim-^^By  ^'  ^'  ^^9  *^^  *^®  prosecution,  opened  by  mistake,  the 
•  ™"**'^®»  *f|  case  of  killing  the  calf,  which  was  the  subject  of  one  of 
cable  to  the  se-  the  Other  indictments,  to  which  the  prisoner  had  pleaded^ 
ment  was  given,  but  with  which  the  jury  were  not  charged. 

instead  of  that 
which  was  ap- 
plicable to  the         Evidence  was  given  of  the  killing  of  the  calf,  but  no 

first.     The  mis- 
take was  disco-    evidence  as  to  the  killing  of  the  cow. 
vered  while  the 
prisoner's  coun- 

h^glh^^^ly?!  ^'  J^^^^f^^  Necde,  for  the  prisoner,  was  addressing  the 
mid,  that  the     jury  ou  the  evidence  as  to  the  killing  of  the  calf.     Before 

evidence  pro- 

periy  applicable  the  casc  had  proceeded  further,  Mr.  Bellamy,  the  clerk  of 
dictmenuhouid  ^s^ize,  obscrvcd  that  the  evidence  which  had  been  given 
then  be  given.    ^^  ^qj;  apply  to  the  casc  in  which  the  jury  were  charged, 
but  to  one  of  the  others. 

F.  V.  Let  now  wished  to  give  evidence  as  to  the  killing 
of  the  cow,  inasmuch  as  through  inadvertence  no  evidence 
had  been  adduced  on  that  charge,  which  was  really  the 
subject  of  the  trial. 

W.  JokMtone  Neah. — I  submit  that  this  cannot  be  done. 
The  case  for  the  prosecution  is  closed,  and  there  is  no 
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eTidence  to  affect  the  prisoner  on  the  charge  on  which  he         i^i, 
is  now  tried. 


CoLTMAN,  J.,  (having  conferred  with  Coleridge^  J.) — ^We 
are  of  opinion^  that  the  witnesses  should  now  be  called, 
who  can  give  evidence  as  to  the  killing  of  the  cow,  which 
is  the  subject  of  the  indictment  with  which  the  jury  are 
now  charged. 

The  evidence  was  given. 

The  prisoner  was  acquitted  on  the  merits. 
F,  V.  Lee,  for  the  prosecution. 
tV.  Johnstone  Neale,  for  the  prisoner. 

[Attomies — Bowen  and  fVhaUey.'] 


Reoina  v.  Sophia  Wilshaw. 

XjARCENY. — The  prisoner  was  indicted  for  stealing  On  the  trial 
money,  the  property  of  Joseph  Wood,  her  master.  kLV^wherelthe 

prosecutor  is 

It  was  opened  by  Talbot,  for  the  prosecution,  that  the  not  irkelyV be 
prosecutor  was  bed-ridden,  and  he  proposed  to  give  in  evi-  ®^*!  J^**  *°.  **• 
dence  the  deposition  of  the  prosecutor,  taken  before  Mr.  his  deposition, 

,  ,,  ,  ,  #•■!       taken  by  the 

Powis,  the  committing  magistrate,  m  the  presence  of  the  committing 

<.««:.A«.«-.  magistrate  in 

prisoner.  thTpresence  of 

To  prove  the  prosecutor's  state  of  health,  Mr.  Bowen  ^^^  prisoner, 

*-  may  be  given  in 

was  called :  he  said,  ''I  am  a  surgeon;  I  know  Mr.  Joseph  evidence;  and 
Wood;  he  is  85;  he  is  quite  infirm  and  bed-ridden ;  he  can  ^^y  bTproved 
sit  on  the  side  of  his  bed  when  he  is  lifted  out ;  he  is  not  ^l"^!^! 

'  WHO  was  pre- 

sent, without 
calling  the  magistrate  or  his  clerk.   When  a  deposition,  taken  before  a  magistrate,  is  to  be  given 
in  evidence,  it  is  very  proper,  as  matter  of  caution,  that  the  magistrate  or  his  clerk  should  be 
called,  in  all  cases  where  it  can  be  conveniently  done;  but  it  is  not  necessary  in  point  of  law. 
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1841.        ^1^  to  bear  a  jonniej  to  the  aaniet^  and  I  think  it  ib  not 
likely  that  he  ever  will  be  ao/' 

To  prove  the  deposition  of  the  prosecutor  a  constable 
was  called.  He  said,  "  I  went  witb  Mr.  Powis,  the  magis- 
trate, to  the  house  of  Mr.  Joseph  Wood;  what  he  said  was 
taken  down  hj  Mr.  Powis  in  the  presence  of  the  prisoner; 
this  p^er  is  all  in  Mr.  Powis's  hand-writings  except  the 
cross  at  the  bottom  of  it,  which  is  Mr.  Wood's;  1  saw  him 
make  it ;  the  deposition  was  read  over  to  Mr.  Wood,  and 
he  was  sworn  to  the  tmth  of  it." 

E.  YardUy^  for  the  prisoner. — ^I  submit  that,  as  Mr. 
Wood  is  a  marksman,  the  deposition  ought  not  to  be  read 
without  calling  either  the  magistrate  or  his  clerk. 

CoLTMAN,  J. — ^It  is  very  proper,  as  matter  of  caution, 
that  the  magistrate  or  his  derk  should  be  called  in  all 
cases  where  it  can  be  conveniently  done;  but  I  think  it  is 
not  necessary  in  point  of  law  (a). 

The  deposition  was  read. 

The  prisoner  was  acquitted  on  the  merits. 

Talbot,  for  the  prosecution. 
E.  Yardley,  for  the  prisoner. 

[Attoniie»— JTeefi,  and  WhaiUy.'] 

(a)  See  the  csie  of  i2#^«  v.  Heam,  ante,  p.  109. 
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BEFOBB  MB.  8BBJEANT  LUDLOW. 


Rbgina  V.  Mabshall  and  Others. 


Ni 


I IGHT  POACHING.— The  first  count  of  the  indictment  if  a  witneu 
charged  the  defendants  with  night  poaching,  on  the  8rd  mm  at  the  time 
of  August,  4  Vict.,  in  land  in  the  parish  of  Longden.    The  ^\n^di^ent 
second  count  of  the  indictment  was  for  assaulting  William  ^^^  ^  mude- 

meanour,  hU 

Bickards,  a  servant  of  the  Marquis  of  Anglesey,  the  lord  deposition, 
of  the  manor,  and  the  third  count  for  a  common  assault.       the  oommi^tting 

magiBtrate,  is 
receivable  in 

It  was  opened  by  T\frwkUt,  for  the  prosecution,  that  eYidcnce,the 

William  Bickards  was  suffering  from  a  blow  on  the  head  witness  were 

which  had  affected  his  intellects,  and  that  he  had  also  ^^jj^^^of 

been  subject  to  delirium  and  lowness  of  spirits:  but  that  ^e  ^tness  wajf 

"  ,   ,  *     ^  be  only  tempo- 

Dr.  Knight,  the  physician  who  attended  him,  thought  nry;  but  if  it 
it  probable  that  he  might  recover  in  a  few  weeks.     He  tntaeMbeiio/' 


cited  the  cases  of  Rex  v.  Erisw€U{a),  and  Reffina  v.  WU-  ST^tncw  h^T* 
show  (&),  and  proposed  to  give  in  evidence  the  deposition  ^^^  suffering 

from  deliriuni 

of  Bickards,  taken  before  the  committing  magistrate  in  and  depression 
the  presence  of  the  defendants.  co^^ulnce  of 

a  blow  on  tbe 
head,  and  that 

Dr.  Knight  was  called — He  said,  ''I  am  a  physician;  hisinteiiecu 

are  afibcted  by 

William  Bickards  has  been  under  my  care;  he  has  been  the  injuries  he 
suffering  from  delirium  and  depression  of  spirits,  in  con-  ^^^  If  ^  oi^ 
sequence  of  a  blow  on  the  head ;  his  intellects  are  affected  opinion  of  ^ 
by  the  injury;  I  think  he  will  recover,  but  I  cannot  say  he wiu recover, 
how  long  it  may  be  before  he  will  be  well.''  of  Uie^witnea^ 

taken  before 
the  committing 

(«)  3  T.  R.  707.     In  that  case,  state  as  if  he  were  dead ;  and  it  has   J|^^^*J^|,i* 

Lord  Ker^on  says,  **  I  admit  that  been  decided,  that  in  such  cases,  Iq  evidence, 

this  man,  who  is  proved  to  be  in-  the  party's  hand-writing  may  be 

sane,  is  to  be  considered  as  to  this  proved,  as    if  he   were    actually 

purpose  [the  receiving  of  his  de-  dead." 
position  in  evidence]  in  the  same  (h)  Ante,  p.  145. 
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1841.  Ludlow,  Serjt.,  (having  conferred  with  Coltman,  J.) — 

Mr.  Justice  Coltman  is  of  opinion,  that  if  the  witness  is 
actually  insane  at  this  time,  his  deposition  is  receivable  in 
evidence,  although  the  insanity  of  the  witness  may  be  only 
temporary. 

Dr.  Knight,  in  answer  to  a  question  of  the  learned  Ser-. 
jeant,  said,  "  I  cannot  say  that  Rickards  is  now  in  a  state 
of  insanity.'* 

Ludlow,  Serjt. — ^The  deposition  cannot  be  received  in 
evidence. 

The  evidence  was  rejected,  but  on  the  evidence  of  two 
other  witnesses,  who  were  with  Rickards  on  the  night  in 
question,  the  jury  found  all  the  defendants  guilty. 

Thfrwhitt,  for  the  prosecution. 
F.  V,  Lee,  for  the  defendants. 

f  Attomies— Zan</or  j-  Gardener,  and  Pasiman,'] 
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SHROPSHIRE  ASSIZES. 


Oroum  Side. 

BEFORE    M&.    JUSTICE    COLERIDGE. 


Regina  v.  Bowen. 

Wounding. — ^rhe  indictment  charged  the  prisoner  On  an  indict- 
with  having  malicionsly  wounded  John  Bailey,  with  intent  jSg^wmilntent' 
to  disable  and  disfigure  him,  and  with  intent  to  do  him  {^^  ^^""it 
some  grievous  bodily  harm.  appeared  that 

_  <%    m  m  ffi  %    A    two  persons,  one 

It  appeared  from  the  statement  of  the  prosecutor,  that  ofwhomwasthe 
he  was  returning  home  from  Colebrookdale  to  Wellington,  J[^kcd  anV" 
on  the  night  of  the  8rd  of  May,  1841,  when  he  was  asked  wounded  the 

^      ^  .  prosecutor,  and 

by  a  man  which  was  the  way  to  Wellington;  and  that,  on  robbed  him;  it 
his  turning  round  to  shew  the  man  the  way,  he  saw  another  whlch^ofth  J^ 
man,  but,  before  he  could  at  all  ascertain  who  the  parties  JSed^the**  *"" 
were,  he  received  a  blow,  and  was  severely  wounded,  and  wound:— /TeW, 
was  immediately  robbed  of  money  and  goods.     It  was  soner  inflicted 
proved  by  a  police  oflBcer,  who  took  the  prisoner  into  cus-  |jj*  ^011^1^^ 
tody,  that  he  told  the  prisoner  that  he  took  him  for  a  high-  7JJ\|^'*']i'^^ 
way  robbery,  upon  which  the  prisoner  said,  "  that  it  was  a  having  at  the 
hard  case  that  he  should  suffer,  as  the  other  man  did  it,  in|!^nt  to^do  him 
and  he  ran  away.''    There  was  other  evidence  shewing  ^"^^^l^ 
that  two  persons  were  present,  but  no  evidence  to  shew  •^e  ■"«>>  ^^*  >«- 

^  ^  -r>  !•  tentionofrob- 

which  of  them  it  was  who  struck  the  prosecutor.     Part  of  bing,  he  ought 
the  stolen  property  was  found  in  the  possession  of  the  pri-  ^n  this^indict- 

that  even  if 
the  prisoner's  was  not  the  hand  that  inflicted  the  wound,  he  ought  to  be  convicted  on  this  in- 
dictment, if  the  Jury  are  satisfied  that  the  two  persons  were  engaged  in  the  common  purpose 
of  robbing  the    prosecutor,  and  that  the  other  person's  was   the  hand  which  inflicted  the 
wound. 
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1841.  ^^  ^*  ^^*  ^^'  ^^^  prisoner. — I  submit  that  the  statute 

9  Greo.  4^  c.  31^  s.  12,  was  intended  to  apply  to  those  cases 
only  where  the  ultimate  intent  of  the  party  was  to  do  some 
grievous  bodily  harm,  the  words  of  the  statute  are,  '^  shall 
unlawfully  and  maliciously  wound  any  person,  with  in- 
tent to  do  some  grievous  bodily  harm  to  such  person.^'  The 
whole  of  the  circumstances  of  the  case  are  therefore  to  be 
taken  into  the  consideration  of  the  jury,  for  them  to  as- 
certain the  intent.  Here  the  wounding  was  not  the  object 
or  ultimate  intent  of  the  parties,  it  was  rather  the  means 
tending  to  an  end — the  intent  being  to  rob  and  not  to  do 
bodily  harm,  the  means  of  effecting  the  intent  to  rob 
being  the  wounding  of  the  party  to  be  robbed.  It  is  said, 
that  a  man  intends  the  result  of  his  own  act,  and  trying 
the  present  case  by  that  test  it  would  appear  that  the  re- 
sult of  the  act  of  wounding  was  the  robbery  which  was 
effected  by  means  of  it.  Secondly,  there  is  no  evidence 
that  the  prisoner  inflicted  the  wound. 

Coleridge,  J.,  (in  summing  up). — Mr.  Lee  has  put  it, 
that  it  is  doubtful  whether  this  case  is  within  the  statute 
9  Geo.  4,  c.  31,  s.  10.  There  have  been  two  cases  something 
like  the  present,  but  neither  of  them  expressly  in  point  {a), 
IS  you  believe  that  the  prisoner  inflicted  this  wound  on 

(a)  The  cases  of  Rex  v.  Duffinf  conviction  could  not  be  supported. 

R.  &  R.  C.  C.  365;  and  Rex  v.  In  the  case  of  Rex  y.  GiUow,  the 

Gillow,  M.  C.  C.  85.    In  the  case  prisoner  was  indicted  for  shooting 

of  Rex  V.  Duffin^  the  prisoners  at  Dennis  Carter,  with  intent  to  do 

were  indicted  for  cutting  James  him  some  grievous  bodily  hann. 

Sharp,  with  intent  to  murder  him.  The  jury  were  of  opinion,  "  that 

with  intent  to  disable  him,  and  the  prisoner's  motive  was  to  prevent 

with  intent  to  do  him  some  grievous  his  lawful  apprehension,  but  that, 

bodily  harm.    The  jury  *<  found  in  order  to  effect  ihaipurpote,  he 

that  the  acts  done  by  the  prisoners  had  also  the   intention  of  doing 

were  done  with  intent  to  obstruct,  Carter  some  grievous  bodily  harm." 

resist,  and  prevent  their  apprehen-  The  Judges  held,  **  that,  if  both  ike 

sion,  and  for  no  other  purpote;"  intents  exutedy  it  was  immaterial 

and  the  Judges  held,  that,  as  the  which  was  the  principal  and  which 

intents  laid  in  the  indictment  had  the  subordinate  one,  and  that  the 

been  all  negatived  by  the  jury,  the  conviction  was  therefore  proper." 


OXFORD  CIRCUIT,  5  VICT.  151 

Ihe  proeecntor  with  an  intent  to  rob  him,  but  had  at  the  ig4i, 
flame  time,  an  intent  to  do  him  some  grievous  bodily  harm 
in  order  to  effectuate  such  his  intention  of  robbing,  then 
I  am  of  opinion,  in  point  of  law,  that  the  prisoner  ought 
to  be  convicted  on  this  indictment,  although  his  ulti- 
mate object  may  have  been  to  rob  the  prosecutor.  It 
has  also  been  contended,  that  there  is  no  evidence  to  shew 
that  the  prisoner  inflicted  the  wound ;  but  I  am  of  opinion, 
that,  if  the  prisoner  did  not  with  his  own  hand  inflict  the 
wound,  he  may  be  convicted  upon  this  indictment,  if 
you  are  satisfied  that  the  prisoner  and  the  other  person 
were  engaged  in  a  common  purpose  of  robbing  the  pro- 
secutor, and  that  the  other  person's  was  the  hand  that 
inflicted  the  wound  (a). 

Verdict — Gxiilty;  the  foreman  of  the  jury 
adding,  that  they  were  satisfied  that 
the  prisoner  intended  to  do  the  prose- 
cutor some  grievous  bodily  harm. 

W.  Johnstone  Neale,  for  the  prosecution. 
jP.  V.  Lee,  for  the  prisoner. 

[Attotniea — Knock,  and  BylheU,"] 

(a)  See  the  case  of  Bex  v.  Howell,  9  C.  &  P.  437,  and  the  authorities 
there  referred  to. 


Beoina  V.  BoTFiELD,  £sq. 
Nuisance.— The  indictment  was  in  the  following  In" indict. 

ment  for  a  nui« 

form : — "  The  jurors  for  our  Lady  the  Queen  upon  their  sance,  in  ob- 
oath  present,  that  T.  B.,  late  of  the  parish  of  Nunsavage,  ^ghway"iead- 
in  the  county  of  Salop,  Esquire,  on  the  24th  of  December,  j^J^JJ*  *^J,j 
8  Vict.,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in,  am'o  the  town  of 

C,"  by  placing 
a  gate  acroM  it, 

the  termini  D.  and  C.  are  excluded ;  and  therefore,  if  it  appear  that  the  gate  was  put  up  in  the 

township  of  D.,  the  defendant  must  be  acquitted. 
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184U  upon,  and  across  a  certain  road  therey  commonly  called 
Titford  Road,  being  the  Queen^s  public  common  and 
ancient  highway,  leading  from  the  township  of  Detton,  in 
the  county  aforesaid,  unto  and  across  a  certain  brook  and 
a  certain  ford  respectively,  there  and  thence  unio  the  town 
of  Cleobury  Mortimer,  also  in  the  said  county,  and,  firom 
time  immemorial,  used  by  and  for  all  the  liege  subjects  of 
our  said  Lady  the  Queen  and  her  predecessors,  with  their 
horses,  carts,  and  carriages,  to  go,  return,  pass,  and  repass 
thereon  and  thereover,  at  their  own  free  will  and  pleasure, 
unlawfully  and  injuriously  did  erect  and  set  up,  and  cause  and 
procure  to  be  erected  and  set  up,  a  certain  wicket  and  gate, 
and  did  then  and  there  unlawfully  and  injuriously  permit 
and  suffer  the  said  wicket  and  gate  so  erected  and  set  up 
as  aforesaid  to  be  and  remain,  and  the  same  was  in,  upon, 
and  across  the  common  highway  aforesaid  for  a  long  space 
of  time,  to  wit,  from  the  day  and  year  aforesaid  con- 
tinually until  and  upon  the  day  of  the  taking  of  this 
inquisition,  whereby  the  common  highway  aforesaid  then 
and  for  and  during  all  the  time  aforesaid  was  and  still  is 
greatly  obstructed  and  straitened,  insomuch  that  the  liege 
subjects  of  our  said  lady  the  Queen  could  not  then,  nor 
can  they  now,  go,  return,  pass,  and  repass  with  their 
horses,  carts,  and  carriages,  in,  through,  over,  and  along 
the  common  highway  aforesaid,  as  they  had  been  wont  and 
accustomed  to  do,  and  of  right  they  ought  to  have  done, 
and  still  of  right  ought  to  do,  to  the  great  damage  and 
common  nuisance  of  all  her  Majesty's  liege  subjects  going, 
returning,  passing,  and  repassing  with  their  horses,  carts, 
and  carriages,  in,  through,  over,  and  along  the  common  high- 
way aforesaid,  to  the  evil  example,  &c.,  and  against  the 
peace,  &c." 

There  was  a  second  count,  which  was  similar  to  the  first, 
except  that  it  described  the  road  as  ''  a  certain  other  road 
there,  called  Titford  Road,  being  the  Queen's  public  com- 
mon and  ancient  highway,  leading  from  the  township  of 
Detton  aforesaid,  in  the  county  aforesaid,  unto  the  brook. 
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imd  ford  aforesaid^  and^  from  time  immemorial,  used^ Sec," 
(as  in  the  first  count). 

Upon  the  cross-examination  of  the  first  witness  for  the 
prosecution,  it  appeared  that  the  gate  in  question  was 
erected  across  that  part  of  the  highway  which  was  situate 
tfi  the  township  of  Detton. 

IJudlow,  Serjt.,  and  F.  V.  Lee,  for  the  defendant. — 
Upon  this  evidence,  the  defendant  must  be  acquitted. 
The  word  ^^from"  excludes  Detton;  and  the  word  "unto" 
excludes  Cieobuiy  Mortimer;  and  as  the  nuisance  is 
proved  to  be  in  Detton,  and  not  between  Detton  and  Cieo- 
bury  Mortimer,  the  charge  in  the  indictment  is  not  proved. 
They  cited  the  cases  of  Rex  v.  InhaintantB  of  Gamlingay  (a), 
and  Rex  v.  Inhabitants  of  Upton  on  Severn  (&). 

Godson  Bxid  Busby  J  for  the  prosecution. — The  cases  cited 
were  indictments  for  non-repair  of  highways,  where  greater 
particularity  is  required.  It  is  there  essential  to  shew 
exactly  what  part  of  the  road  is  out  of  repair;  and  in 
those  cases,  the  judgment  is  often  very  material  as  evi- 
dence to  shew  in  other  cases  to  what  extent  the  party  was 
held  liable  to  repair  the  road.  The  present  case  is  one  of  a 
nuisance  in  obstructing  a  highway,  which  does  not  require 
so  great  particularity.  The  words  "  leading  from  the 
towtiship  of  Detton,^'  &c.,  might  be  rejected  as  surplusage, 
and  then  the  indictment  would  state  it  to  be  a  certain 
road,  commonly  called  Titford  Road,  in  the  county  of 
Salop,  which  would  be  quite  a  sufficient  description. 

CoLE&iDOE,  J, — I  am  always  sorry  when  cases  of  this 
kind  are  disposed  of  on  technical  grounds;  but  although, 
at  the  first  blush,  it  appears  both  hard  and  unwise  in  the 
particular  instance  so  to  dispose  of  the  rights  of  parties, 
yet  it  is  of  very  much  importance  to  the  public  that  legal 

(a)  3  T.  R.  513.  case  of  Reg.  v.  Fisher,  8  C.  &  P. 

(b)  6  C.  &P.  133.    See  idso  the      612. 
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1841.  principles  should  be  maintained.  It  maj  sometimes  hap* 
pen,  that,  in  carrying  out  those  principles,  they  may 
appear  to  press  hard  in  certain  individual  cases;  but  by  a 
contrary  course,  the  law  would  be  frittered  away  by  endless 
distinctions,  and,  at  last,  we  should  hardly  know  what  the 
law  was,  and  that,  state  of  things  would  be  more  injurious 
to  the  public  than  a  strict  adherence  to  general  principles. 
If  I  were  to  allow  these  words  to  be  rejected  as  surplusage 
in  this  case,  I  should  encourage  a  loose  and  negligent 
style  of  pleading ;  and  I  know  not  how  soon  the  same  doc- 
trine might  be  applied  to  cases  affecting  even  the  lives  of 
our  fellow  creatures,  who  might  then  be  indicted  for  one 
thing,  and  found  guilty  of  another.  It  has  been  inge- 
niously urged,  that  this  case  is  distinguishable  from  those 
cited,  as  they  were  indictments  for  the  non*repair  of  roads. 
The  distinction  is,  however,  more  ingenious  than  sound,  as 
an  indictment  for  the  non-repair  of  a  road  is  an  indict- 
ment for  a  nuisance  to  the  public,  by  means  of  the  parties 
not  doing  their  duty  by  repairing  the  road  (c) ;  and  the 
present  is  an  indictment  for  nuisance  to  the  public,  by 
obstructing  the  road.  As  there  are  direct  authorities  to 
shew  that  in  an  indictment  for  a  nuisance  by  not  repairing 
a  road,  the  words  "from"  and  "to**  exclude  the  termini, 
I  am  of  opinion,  that  the  objection  must  prevail,  and  the 
defendant  must  be  acquitted. 

Verdict — ^Not  guilty. 

Godson  and  Busby,  for  the  prosecution. 
Ludlow,  Serjt.,  and  F,  F.  Lee,  for  the  defendant. 

[Attornies — Vickera,  and  Peele.'] 

(c)  IndictmentB  for  the  non-re-  of  consideration,     whether    they 

pair  of  highways,  always  conclude  would  not  be  bad  if  that  conclusion 

to  the  "  common  nuisance  "  of  her  were  omitted.   See  1  Curw.  Hawk. 

Majesty's  subjects,  going,  return-  B.  1,  ch.  32,  pp.  692et  seq.;  and 

ing,  passing,  &c.,  along  the  high-  Bex  v.  Hughes,  4  C.  &  P.  373. 
way ;  and  it  seems  to  be  worthy 
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HEREFORD  ASSIZES. 


BEFORE  MB.  JUSTICE  COLEBIDOE. 

{CivU  Side). 


Doe  on  the  Demise  of  Bodenhah  v.  Colcohbe,  Esq. 
JbiJECTMENT  to  recover  a  cottage,  a  garden,  and  two  Therent-roiUof 

.  .  ;.  an  estate  were 

pieces  of  land,  situate  m  the  township  of  Lower  Bulling-  unsigned,  and 
ham,  in  the  parish  of  St.  Martin,  in  the  county  of  Here-  jl^four  whlmM. 

ford.  The  first  and 

second  columns. 

The  lessor  of  the  plaintiff  claimed  the  premises  as  the  containing  the 
landlord  of  the  defendant,  to  whom  notice  to  quit  had  been  and  the  amount 

P^®^*  each,wereinthe 

To  prove  the  tenancy  of  the  defendant,  it  was  proposed  hand-writing 
to  give  in  evidence  a  series  of  rent  rolls,  from  which  it  the  estate.  The 
appeared  that  rent  had  been  paid  by  the  defendant  to  columns,  con- 
Mr.  Rosser,  a  deceased  steward  of  the  lessor  of  the  plain-  *"">"»  **>« 

'  <K  amount  actuailjr 

tiff.    Each  of  these  rent  rolls  was  made  out  in  four  recciTcd  of  each 

tenant,  and  the 

columns;  and  it  was  proved,  that  the  first  and  second  date  when  re- 
columns,  containing  the  tenants'  names  and  amounts  to  be  thThuid-writ- 
paid,  were  filled  up  by  the  lessor  of  the  plaintiff,  and  that  Jj^J^  °^  *^*' 
the  third  and  fourth  columns,  which  contained  the  amount  ard :— fleM, 
of  rent  actually  received  from  each  tenant,  and  the  date  roUs  were  re- 
when  it  was  received,  were  filled  up  in  the  hand -writing  of  d!}']]|ij^,tsac*^" 
the  late  Mr.  Rosser :  but  neither  of  the  rent-rolls  was  signed  «>»"**;  ^^  *  **•: 

'  °  ceased  steward 

by  him.  charging  him- 

•^  selC 

F.  V.  Lee,  for  the  defendant,  submitted,  that  these  rent- 
rolls  were  not  receivable  in  evidence,  as  they  were  neither 
wholly  in  the  hand-writing  of  the  deceased  steward,  nor 
signed  by  him. 
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1841.  Coleridge^  J. — ^The  question  is^  whether  these  entries 

would  be  sufficient  to  enable  the  lessor  of  the  plaintiff  to 
charge  the  steward  with  the  receipt  of  these  sums.  Now 
here  the  steward^  by  putting  down  the  sum  against  the 
defendants  name  in  the  column  for  sums  received^  not 
only  charges  himself  with  the  receipt  of  this  amount^  but 
he  also  puts  in  the  next  column  a  statement  of  the  time 
when  he  received  it.  If  Mr.  Bodenham  had  been  obliged 
to  bring  an  action  against  Mr.  Sosser  to  recover  this 
amount  from  him,  what  better  evidence  could  he  have  than 
these  rent-rolls. 

The  evidence  was  received  (a). 

Verdict  for  the  plaintiff. 

Ludlow,  Serjt.,  and  fV.  J.  Alexander,  for  the  plaintiff. 
F.  V,  Lee,  for  the  defendant. 

[Attoniiea — Andenon  j*  BloufUf  and  CotttntJ] 

(a)  See  the  cases  of  Dae  d.  Sturt  v.  Mobbt,  ante,  p.  1,  and  Brune,  Esq. 
V.  ITiompion,  ante,  p.  34. 
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1841. 
Hegina  v.  The  Inhabitants  of  the  Parish  of  Pembridoe. 

Indictment  for  the  non-repair  of  highways.— The  On  the  trial 
indictment  contained  eight  counts,  charging  the  inhabi-  for  the  non-re- 
tants  of  the  parish  of  Pembridge  with  the  non-repair  of  ^^ysfe^j^^^^^ 
certain  roads  within  the  said  parish. — Plea  to  the  first  ap  ancient  pa- 

nsh -hooky  pro- 

count,  that  the  said  parish  is,  and,  from  time  whereof  the  duced  by  the 
memory  of  man  is  not  to  the  contrary,  hitherto  hath  been  from^the  parish 
divided  into  six  townships;  and  that  so  much  of  the  said  feredSnvV*^ 
highway  in  the  first  count  mentioned  as  extends  firom  &c.,  ^ence,  to  shew 
1144  yards,  is,  and  from  time  whereof  &c.,  hath  been  surveyors  of  the 
situate  within  the  township  of  Weston,  and  that  the  resi-  i7^o7^!Ijy^^ 
due  is,  and  during  all  the  time  aforesaid  hath  been,  situate  ?*^  **  *^" 

*  °  '  dence  was  re- 

in the  township  of  Broxwood;  and  that  the  inhabitants  cei?abie. 

of  the  township  of  Weston,  from  time  whereof  &c.,  have  book,  kept  by 

repaired  and  amended,  and  have  been  used  and  accus-  ^ct^ "Jw^of*^* 

tomed  to  repair  and  amend,  and  of  right  ought  to  have  ^^^^^  '^^  «\*- 

'^  *  o  '-o  dence,  to  shew 

repaired  and  amended,  and  still  of  right  ought  to  repair  who  had  been 
and  amend,  when  and  so  often  as  it  hath  been  or  shall  be  the  magistrates 
necessary,  independently  of  the  inhabitants  of  the  rest  of  ^f  t^e'wghways 
the  said  parish,  so  much  and  such  part"  of  the  said  high-  for  the  year 

,_  '  3    f  *         m         ,      m  '  ■%  »      1812:— ^e/a, 

way  m  the  said  first  count  mentioned  as  is  situate  within  that  this  evi- 
the  said  township  of  W.;  and  that  the  inhabitants  of  the  rweWab"whh- 
said  township  of  B.,  from  time  whereof  &c.,  [in  the  same  °"^Jh*fo/4e 
manner  as  to  the  part  in  B.,  as  above  as  to  the  part  in  original  ap- 
W.];  and  by  reason  &c.  the  inhabitants  of  W.  ought  to  under  the  hands 
repair  the  part  in  W.,  and  the  inhabitants  of  B.  the  part  ^"4iTtJate°i!*' 
in  B.,  independently  of  the  rest  of  the  inhabitants  of  the     whether  the 

mmute-book 

said  parish.    There  were  other  pleas  to  the  other  counts  would  ha?e 

been  receivable 
as  secondary 
evidence,  if  the  original  appointments  had  been  lost—  Quare, 
A  written  resolution  of  a  vestry  meeting  purported  to  allow  to  Mr.  D.  £50 : — Beld,  that  evi- 
dence was  not  admissible,  to  prove  what  was  said  by  the  persons  who  were  at  the  meeting,  with 
a  view  of  shewing  what  the  £60  were  allowed  for. 

A  witness,  who  produced  an  examined  copy  of  a  record  of  a  conviction  at  the  assizes,  stated 
that  be  examined  it  with  the  original  record,  in  the  custody  of  the  clerk  of  assize,  but  that  he 
thought  the  original  record  was  written  on  paper,  but  was  not  sure.  It  was  proved,  by  the  son 
of  the  clerk  of  assize,  that  all  the  records  in  his  father's  custody  were  written  on  parchment,  but 
be  had  no  recollection  of  this  particular  record  i-^Held,  that  the  examined  copy  was  receivable 
in  evidence. 

VOL.  I.  M  '     N.  V. 
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1841.        ^^  ^  similar  fonn^  mutatis  mutandis,  to  adapt  them  to  the 
\   ^    ^     other  roads  mentioned  in  those  counts  (a). 

V.  Beplication  to  the  first  plea,  that  the  inhabitants  of  the 

Inhabitants 

OF  Pembridok.  <^id  township  of  W.,  from  time  whereof  &c.,  have  not  re- 
paired and  amended  &c.,  (traversing  the  custom  in  the 
terms  of  the  plea). 

There  were  similar  replications  to  the  other  pleas. 

At  the  trial,  the  defendants  began,  and  they  proposed 
to  read  from  an  old  book,  which  was  produced  by  a  church- 
warden from  the  parish  chest,  entries,  in  which  the  names 
of  the  surveyors  of  the  highways  were  stated,  beginning  with 
the  year  1707. 

Tdlfourdy  Serjt. — ^These  entries,  although  good  evidence 
against  the  defendants,  are  not  admissible  for  them. 

CoLEBiDGE,  J. — I  think  they  are  admissible.  Could 
any  other  evidence  be  given  of  who  were  the  surveyors  at 
that  time? 

The  evidence  was  received. 

A  clerk  to  the  justices  in  petty  sessions  produced  a  book 
purporting  to  contain  entries  of  the  appointments  of  sur- 
veyors for  Pembridge,  which  he  had  received  from  a  for- 
mer derk,  who  was  dead.  He  stated,  that  he  had  been 
clerk  for  seven  years,  and  that,  during  that  time,  it  had 
been  the  invariable  practice  to  appoint  the  surveyors  with- 
out any  warrant  under  the  hand  and  seal  of  the  magis- 
trates, and  that  the  only  written  matter  was  the  entiy 

(a)  The    defendants    had   pre-  plead  the  pleas  above  mentioned ; 

viously  pleaded,    that  the   parish  and  Mr.  Justice  Patteson  having 

was  divided  into  six  townships,  and  taken  time  to  consider  whether  they 

that  each  of  the  six  townships  from  should  have  such  leave,  granted  it, 

time  immemorial  had  repaired  all  at  the  same  time  stating  that  there 

the  roads  situate  within  it,  inde-  wasnoprecedentforsuchpleas;  and 

pendently  of  the  rest  of  the  parish,  he  very  much  doubted  whether  they 

They  afterwards  obtained  leave  to  would  be  good  even  after  verdict* 
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made  by  the  clerk  in  the  book  produced.    The  entry  pro-         ][g4i^ 
posed  to  be  read  was  of  the  year  1812.  - 

V. 

Taffimrd,  Seqt.,  Greater,  and  Smythies,  for  the  prosecu-  J^mmidoL 
tion. — ^These  entries  are  inadmissible;  they  are  neither 
primary  nor  secondary  evidence.     The  best  evidence  is  the 
appointment  itself^  and  that,  by  13  Geo.  3,  c.  78,  s.  1, 
must  have  been  under  the  hands  and  seals  of  the  magis- 
trates.    They  are  only   authorized  to  appoint   in  that 
manner;  and  it  is  to  be  presumed,  that  they  did  their 
duty.     If  the  evidence  of  the  witness  goes  for  any  thing, 
it  goes  to  prove  that  no  legal  appointments  were  ever 
made.     The  only  cases  in  which  entries  by  officers  are 
admitted,  are,  where  there  is  a  public  officer,  and  he  has  a 
public  duty  to  perform,  and  the  entries  were  made  in  per- 
formance of  that  duty.     Here  the  derk  is  no  officer;  he  is 
the  mere  servant  of  the  justices,  and  holds  his  situation  by 
so  infirm  a  tenure,  that  a  mandamus  will  not  lie  to  restore 
him  to  his  situation  [b) :  he  may  be  dismissed  instanter;  nei- 
ther is  there  any  duty  to  perform.    There  is  nothing  that 
requires  the  clerk  to  the  justices  to  make  any  such  entry ; 
they  are  merely  the  voltmtary  entries  of  a  person  who  has 
no  authority  to  make  them,  and  no  duty  to  perform  in 
making  them.     Suppose  an  indictment  were  preferred 
against  a  party  for  refusing  to  execute  the  office  of  sur- 
veyor, it  is  impossible  to  contend  that  these  entries  would 
be  evidence  to  prove  his  appointment.    Neither  are  they 
admissible  as  secondary  evidence ;  for  no  search  has  been 
made,  or  loss  proved,  of  the  original  appointments;  and 
even  if  that  had  been  done,  these  entries  would  not  be 
secondary  evidence,  as  they  are  the  mere  unwarranted 
entries  of  the  party  making  them. 

JT.  J.  Alexander y  F.  V.  Lee,  and  DomviUe,  for  the  de- 
fendants.— ^This  is  not  secondary  evidence,  it  is  the  best 
evidence.    We  do  not  require  the    same   strictness   of 

(h)  See  the  case  of  Ex  parte  Sandya,  4  B.  &  Ad.  863. 
m2 
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1841.        proof  here  as  in  an  indictment  against  a  person  for  re- 

"^^  -     ^      fusing  an  office.    These  are  the  records  of  a  C!omt.  and  of 

V.  the  proceedings  that  have  taken  place  at  that  Ck)urt.    The 

.of^Pembilipob.  ^*^®  ^f  ^^  ^'  Mortin  (c)  goes  to  shew  that  this  evidence 

is  admissible. 

Coleridge^  J. —  There  the  act  required  that  notice 
should  be  given^  and  that  the  surveyor  should  be  elected 
at  a  vestry ;  and  the  entry  was^  that  A.  was  elected.  That 
was  all  in  direct  compliance  with  the  act ;  but  here  you 
are  seeking  to  shew  an  appointment  by  this  sort  of  evi- 
dence in  direct  contravention  of  the  act.  You  are  obliged 
to  assume^  upon  evidence  as  to  a  few  years'  practice,  that 
the  justices  have  acted  directly  against  the  provisions  of  an 
act  of  Parliament. 

W.  J.  Alexander. — ^It  is  not  necessary  that  the  appoint- 
ment should  be  strictly  regular. 

Coleridge,  J. — ^Perhaps  not;  but  this  is  merely  a  parol 
appointment? 

W.  J.  Alexander. — ^The  entry  is  the  only  evidence  of  the 
appointment.   There  is  no  other;  it  is  the  only  appointment. 

F.  V.  Lee. — The  question  is,  whether  it  is  compulsory 
under  the  act  to  appoint  by  warrant  ? 

Coleridge,  J. — Do  you  mean  to  say  that  the  magis- 
trates may  appoint  otherwise  than  by  warrant? 

(c)  2  Camp.  100.  In  that  case,  it  Baron  Macdonald,  that  an  aver- 

appearedthatbyaprivateactof  Pai^  ment  in  an  indictment  for  a  libel, 

liament,  for  regulating  the  concerns  "  that  R.  B.  was  duly  elected  trea- 

of  the  poor  of  the  parish  of  Green-  surer  of  the  said  parish, "  was  suf- 

wich,  it  was  required,  that  certain  iiciently  proved  by  an  entry  in  the 

notice  should  be  given  of  a  vestry  vestry  book,  which  stated,  that  R. 

for  the  election  of  a  treasurer,  and  B.  was  elected  treasurer  at  a  ves- 

that  a  treasurer  should  be  elected  try    "  duly  held  in  pursuance  of 

at  a  vestry  held  in  pursuance  of  notice." 
such  notice.    Held,  by  Lord  Chief 


OXFORD  CIRCUIT,  5  VICT.  161 

-  F.  V.  Lee. — ^The  acceptance  of  the  appointment  is  the        1341, 

thing  that  makes  a  man  an  officer.  ^ 

Rkotna 

Coleridge,  J. — ^The  appointment  by  the  magistrate  is   inhabitants 
an  absolute  appointment.    If  the  persons  appointed  refuse  ^'  »mbridob.» 
the  office,  they  are  liable  to  a  penalty  [d) ;  therefore,  it 
cannot  be  said  to  be  voluntary :  the  appointment  of  a  ^ 

sheriff  is  absolute,  although  he  may  avoid  serving  by  pay- 
ing a  fine. 

Talfowrdj  Serjt.,  in  reply,  was  stopped  by  the  learned 
Judge. 

CoLEBiDOB,  J. — I  cannot  receive  this  evidence.  It 
could  only  be  receivable  as  primary  or  secondary  evidence. 
I  should  be  bound  to  presume,  that  the  justices  had  pro- 
ceeded according  to  law ;  and  then  the  only  course  to  make 
these  books  evidence,  would  be  to  show,  first,  that  search 
had  been  made,  and  that  the  warrants  had  not  been  found, 
and  then  to  show  that  the  practice  had  been  to  make  these 
entries ;  but  that  has  not  been  done.  Then  it  is  put,  that 
the  entries  may  be  received  as  primary  evidence ;  that  is, 
that  they  are  the  act  of  appointment.  Now  there  is  an  act 
of  Parliament,  which  requires  an  appointment  to  be  made 
under  hand  and  seal,  and  the  magistrates  seem  to  have 
chosen  not  to  act  accordingly.  The  whole  proceeding  has 
been  irregular,  and  the  justices  have  proceeded  in  a  totally 
wrong  way.  The  justices,  by  these  entries,  no  more  made 
these  persons  legal  surveyors,  than  if  I  had  myself  made 
the  appointment. 

The  evidence  was  rejected  {e). 

The  resolution  of  a  vestry  meeting  held  the  12th  April, 
1821,  was  read;  and  it  purported  to  allow  Mr.  Davies  a 
sum  of  £50. 

(d)  Formerly,  under  the  Btat.  13  a  witness  produced  several  ap- 
Geo.  3,  c.  78,  s.  1 ;  but  now  under  pointments  of  the  surveyors  under 
the  Stat  5  &  6  Will.  4,  c.  50,  s.  8.  the  hands  and  seals  of  the  magis- 

(e)  In  a  later  stage  of  the  cause,  strates. 
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W.  J.  Alexander  proposed  to  ask  what  was  said  by  per- 
sons present  at  the  meeting. 


Regina 

of'pembiiidIb.       Talfourd,  Serjt.,  objected. 


Coleridge  J. — Here  is  a  vestry  meeting,  which  comes 
to  a  resolution  to  allow  Mr.  Davies  £50;  whatever  a  per- 
son says,  when  he  enters  into  a  written  agreement,  might 
be  given  in  evidence,  if  parol  evidence  may  here  be  given, 
in  addition  to  this  written  resolution. 

JV.  J.  Alexander. — ^What  is  said  is  explanatory  of  the 
resolution. 

Coleridge,  J. — ^I  am  very  clearly  of  opinion,  it  is  not 
evidence.  If  the  meeting  meant  to  guard  the  resolution 
by  any  thing  in  addition  to  the  terms  of  it,  they  should 
have  entered  it  as  part  of  the  resolution  (/). 

For  the  prosecution,  in  order  to  prove  the  conviction  of 
the  parish  upon  an  indictment  for  non-repair  of  these 
roads,  in  1806,  a  witness  was  called,  who  stated  that  he 
went  to  the  house  of  Mr.  Bellamy,  the  clerk  of  assize  of 
the  Oxford  Circuit,  in  London,  and  there  saw  lum  and  Mr. 
Charles  Bellamy ;  that  he  there  asked  for  the  record,  and 
received  a  written  paper,  (which  he  produced),  which  he 
and  Mr.  C.  Bellamy  compared  with  a  document,  also  then 
produced  as  the  record,  and  which  the  witness  stated,  he 
thought  was  paper,  but  he  was  not  sure  whether  it  was 
paper  or  parchment;  but  it  was  much  torn. 

Mr.  C.  Bellamy  was  called  as  a  witness,  but  he  could 
not  recollect  the  particular  transaction.  He  stated  that 
the  practice  was,  when  a  record  was  required,  to  make  it 
out  from  the  minutes  and  the  indictment,  on  an  original 
parchment  roll,  which  was  signed  by  Mr.  Bellamy ;  Rnd 

(/)  See  the  stat  58  Geo.  3,  c.  69,  b.  2^ 
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that  a  copy  was  then  made  on  paper^  and  compared  with  the        i84L 

roll,  and  stamped  with  the  Oxford  Circuit  Stamp,  which      ^^^^J^ 

was  given  to  the  party  applying  for  it ;  and  that,  as  far  as  v. 

Inhabitants 
his  own  experience  for  four  or  five  years  went,  the  roll  was  of  pembrhhib. 

drawn  up  firom  the  indictment  and  minutes,  without  any 
paper  draft  in  the  first  instance  being  made;  and  that  he 
never  knew  of  a  paper  copy  having  been  kept,  Mr.  C.  Bel- 
lamy also  stated,  that  the  paper  now  produced  was  signed 
by  Mr.  Bellamy,  and  stamped  with  the  Circuit  Stamp. 

W.  J.  jUexander  ohjecteiy  that  there  was  no  evidence  of 
a  record  on  parchment,  which  was  essential.  He  cited  the 
case  of  Rex  v.  Smith  {g). 

Coleridge,  J. — ^An  objection  of  this  kind  ought  to  be 
made  out  on  the  facts.  I  am  by  no  means  satisfied  that 
the  original  document  was  not  on  parchment  (A).  Mr. 
Charles  Bellamy  speaks  of  the  practice,  and  states,  that 
there  is  always  a  parchment  record  drawn  up ;  and  all  that 
can  be  said  is,  that  the  witness  is  not  certain  whether  this 
record  was  upon  paper  or  not.  He  says,  I  applied  for  a 
record,  and  it  was  produced  as  a  record ;  but  I  cant  say 
whether  it  was  on  paper  or  on  parchment.  I  think  the 
evidence  admissible. 


The  evidence  was  received. 


Verdict  for  the  Crown. 


(^)  8  B.  &  C.  341,  and  Carr.  founded  entirely  in  mistake.     We 

Supp.  p.  189.    See  also  the  case  of  believe  that  aU  the  records  of  the 

Porter,  Esq.  v.  Cooper,   Esq.,  6  Oxford  Circuit  are  and  always  have 

C.  &  P.  354.    Lord  Chief  Baron  been  written  on  parchment    And 

Comffiu  says,  (Com.  Dig.  tit  Re-  when  even  recognizances  have  been 

cord  A.,  citing  Co.  Litt.  117.  b.  and  sent  by  magistrates  to  the  clerk  of 

260.  a.):  "  A  record  is  a  memorial  assize  written  on  paper,  (as  they 

of  a  proceeeding  or  act  of  a  Court  sometimes  have  been),  it  has  been 

of  record,  entered  in  a  roll  of  parch"  the  uniform  practice  for  the  clerk 

»en/,forthe  preservation  of  it"  of  assize  to  send  them  back,  that 

(A)  There  is  every  reason  to  sup-  they  might  be  re-written  on  parch* 

pose  that  the  suggestion,  that  this  ment 
record  was  written  on  paper,  was 
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lS4t.  Tdffimrd,  Serjt,  Greaves,  and  Smythies,  for  the  prote- 


Rboika 


cation. 


iNHABWANTs       W.  J.  AkxandeT,  F.  V.  Lee,  and  DomviUe,  for  the  de- 


or  Pembubcs. 


fendants. 

[Attomies — B.  Bodenham,  and  Bamk$.'\ 


{Crown  Side.) 

BEFOBB    MB.   JUSTICE    COLTMAK. 

Beqina  V.  Ann  Waltebs. 

Ifa  person  do  JVluRDER. — ^The  first  count  of  the  indictment  charged 
wards  another  that  the  prisoner,  on  the  13th  of  April,  1841,  at  Ledbury, 
;{;?  h  mul?  n^:  being  big  with  a  female  chUd,  the  said  female  child  alone 
S"deith"/  ^  *"^  secretly  did  bring  forth  alive ;  and  that  she,  in  and  upon 
that  other,  the  the  said  female  child  being  so  alive,  and  not  named,  feloni- 
to  murder ;  but  ously,  wilfully,  and  of  her  malice  aforethought,  did  make  an 
tonccal^e^ISch  a^ault;  and  that  she,  in  a  certain  Queen's  highway  and 
that  the  per-      opcu  placc,  there  feloniously,  wilfully,  and  of  her  malice' 

•on  would  not        -^         *  ,         ^  "  " 

have  been  aware  aforcthought,  did  wilfully  leave,  abandon,  and  expose  the 
would  be'death,  Said  child,  naked  and  without  pi^otection,  to  the  cold  and  in* 
d^ceThe  wime  clemency  of  the  weather;  and  that  she,  on  &c.,  at  &c.,  after 
to  mansiaugh-    the  child  was  bom,  feloniously  &c.,  did  neglect,  omit,  and 

ter,  provided  ^  .^  ',  ,,.\,, 

that  the  death  reiuse  to  tie,  fasten,  and  secure  the  navel-stnng  of  the  body 
bya^^iawfui  of  the  Said  child,  and  to  administer  to  the  said  child  such  food 
act,  but  not       ^g  ^^s  Sufficient  and  necessary  for  the  support  and  main* 

such  an  act  as  "^  *  * 

shewed  a  maii-   teuauce  of  the  child.    By  means  of  which  exposure,  and 

If  a  woman     also  of  Omitting  to  tie  the  navel-string,  and  to  give  suffi- 

yo^ln^infw^^     cicut  food,  the  child  died.    The  second  count  was  similar 

a  gentleman's 

door,  or  other  place  where  it  was  likely  to  be  found  and  taken  care  of,  and  the  child  died,  it  would 
be  manslaughter  only ;  but  if  the  child  were  left  in  a  remote  place,  where  it  was  not  likely  to 
be  found — e.  g*  on  a  barren  heath—- and  the  death  of  the  child  ensued,  it  would  be  murder. 
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to  the  first  county  but  omitted  that  part  of  it  which  related 
to  the  omission  to  tie  the  navel-string.  The  third  count 
stated  it  to  be  the  duty  of  the  prisoner^  as  the  mother  of 
the  child,  to  provide  proper  clothes  and  protection  for  it^ 
the  child  being  unable  to  provide  for  itself;  and  that  she 
exposed  it  to  the  inclemency  of  the  weather,  by  which  it 
died  (a).    The  fourth  count  stated  a  duty  in  the  prisoner 


1841. 


(a)  As  the  forms  of  this  and  the 
foUowiog  counts  of  the  indictment 
may  be  useful  in  practice,  we  have 
subjoined  them. 

Third  count. — "  And  the  jurors 
aforesaid,  upon  iheir  oath  afore- 
said, do  further  present,  that  the 
said  Ann  Walters  afterwards,  to 
vit,  on  the  same  day,  and  in  the 
year  aforesaid,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  ooun* 
ty  aforesaid,  in  and  upon  a  cer- 
tain female  child,  then  and  there 
bom  of  the  body  of  the  said  Ann 
Walters,  whose  name  is  to  the  ju- 
rors aforesaid  unknown,  feloniously, 
wilfully   and  of  her  malice  afore> 
thought,  did  make  an  assault  And 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that 
it  was  the  duty  of  the  said  Ann 
Walters,  then  and  there,  to  pro- 
vide proper  and  sufficient  clothes, 
covering,  and  protection,  for  the 
body  of  the  said  last-mentioned  fe- 
male child,  the  said  last-mentioned 
female  child  being  then  and  there 
unable  to  provide  for  and  take  care 
of  herself;  and  that  the  said  Ann 
Walters  then  and  there,  contrary 
to  her  duty  in  that  behalf,  feloni- 
ously, wilfully,  and  of  her  malice 
aforethought,  with  both  her  hands 
did  put  and  place  the  said  last- 
mentioned  female  child  in  a  cer- 
tain common  and  public  highway 
and  open  place  there,  and  then 


and  there  did  feloniously,  wilfully, 
and  of  her  malice  aforethought,  de- 
sert and  leave  the  said  last-men- 
tioned female  child  there  exposed 
to  the  inclemency  of  the  weather, 
without  sufficient  clothes,  covering, 
shelter,  and  protection  for  the  body 
of  the  said  last-mentioned  female 
child.  By  means  of  which  said  se- 
veral premises  in  this  count  men- 
tioned, the  said  last-mentioned  fe- 
male child  became  and  was  mortally 
sick,  weak,  and  disordered  in  her 
body ;  of  which  said  mortal  sickness, 
weakness,  and  disorder  aforesaid, 
the  saidlast-mentionedfemalechild, 
on  and  from  the  said  13th  day  of 
April,  in  tiie  year  aforesaid,  tmtil  the 
14th  day  of  the  same  month,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, did  languish,  and  languishing 
did  live,  and  then  and  there,  to 
wit,  on  the  said  14th  day  of  April, 
in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid, 
did  die.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do 
say  that  the  said  Ann  Walters,  the 
said  last-mentioned  female  child,  in 
manner  and  form  last  aforesaid, 
feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  kill  and 
murder,  against  the  peace  of  our 
lady  the  Queen,  her  crown  and 
dignity." 

Fourth  count, — "  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid, ' 
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Reoina 

9. 

Walters. 


to  secure  the  navel-string  of  the  child^  to  procure  clothings 
and  shelter  for  it^  and  to  give  it  milk  and  food;  and  that 


do  further  present,  that  the  said  Ann 
Walters  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  at  the 
parish  aforesaid,  in  the  county  a- 
foresaid,  being  big  with  a  certain 
female  child,  the  same  female  child 
alone  and  secretly  from  her  body 
did  then  and  there  bring  forth  alive. 
And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present, 
that  it  then  and  there  became  and 
was  the  duty  of  the  said  Ann  Wal- 
ters, as  the  mother  of  thesame  child, 
[to  fasten,  tie,  and  secure  the  na- 
vel-string of  the  body  of  the  same 
child,  and  to  provide  and  procure 
such  clothing,  covering,  and  shelter 
for  the  body  of  the  same  child,  as 
were  then  and  there  necessary  and 
sufficient  to  protect  and  defend  the 
same  child  from  the  cold  and  in- 
clemency of  the  weather,  and  also 
to  procure  for,  and  give,  and  ad- 
minister to  the  same  child  such  milk 
and  food  as  was  then  and  there 
necessary  and  sufficient  for  the  sup- 
port and  maintenance  of  the  said 
child].  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  Ann 
Walters,  not  regarding  her  duty 
in  that  behalf,  but  being  moved 
and  seduced  by  the  instigation  of 
the  devil,  on  the  day  and  year  first 
aforesaid,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county 
aforesaid,  in  and  upon  the  same 
child  not  named,  in  the  peace  of 
God  and  our  said  lady  the  Queen 
tJien  and  there  being,  feloniously, 
wilfully,  and  of  her  malice  afore- 
thought, did  make  an  asault;  and 
that  the  said  Ann  Walters,  the  same 
child  into  both  her  hands,  feloni- 


ously, wilfully,  and  of  her  malice 
aforethought,  did  then  and  there 
take,  and  that  the  said  Ann  Wal- 
ters, the  same  child,  feloniously, 
wilfully,  and  of  her  malice  afore- 
thought, with  both  her  hands,  did 
then  and  there  put  and  place,  in 
a  certain  road  there  situate,  and 
the  same  child  in  the  said  road, 
then  and  there,  feloniously,  wilfuDy, 
and  of  her  malice  aforethought,  did 
expose,  leave,  and  abandon,  naked 
and  without  any  clothing,  covering, 
or  shelter  whatever  to  protect  the 
body  of  the  same  child  from  the 
cold  and  inclemency  of  the  wea- 
ther, t  And  that  the  said  Ann 
Walters  did  then  and  there  feloni- 
ously, wilfully,  and  of  her  malice 
aforethought,  wholly  neglect,  omit, 
and  refuse  to  tie,  fasten,  or  in  any 
way  secure,  the  navel-string  of  the 
body  of  the  same  child;  and  that 
the  said  Ann  Walters  did  then  and 
there  feloniously,  wilfully,  and  of 
her  malice  aforethought,  wholly 
neglect,  omit,  and  refUse  to  provide 
and  procure  any  clothing,  covering, 
or  shelter  whatsoever  for  the  same 
child ;  and  that  the  said  Ann  Wal- 
ters did  then  and  there  feloniously, 
wilfully,  and  of  her  malice  afore- 
thought, wholly  neglect,  omit,  and 
refuse  to  procure  for,  or  to  g^ve  or 
administer  to  the  same  child  any 
milk  or  other  food  whatsoever,  by 
means  of  which  said  last-mentioned 
exposure,  leaving,  and  abandon-  ^ 
ment  of  the  same  child,  and  also 
by  the  omitting  and  refusing  to  tie, 
fasten,  and  secure  the  navel-string 
of  the  same  child  as  aforesaid,  and 
to  provide  and  procure  clothing, 
covering,  and  shelter  for  the  body 
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she  exposed  the  child  to  the  inclemency  of  the  weather^  did 
not  provide  it  with  clothing  and  shelter^  and  omitted  to 
snpply  it  with  food,  by  means  whereof  the  child  died.  The 
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of  the  same  child  bb  last  aforesaid, 
and  to  procure  for,  and  give,  and 
administer  to  the  same  child  milk 
and  food  as  last  aforeaaid,t  the 
same  child,  from  the  time  of  its 
birth  aforesaid,  on  the  day  and 
year  first  aforesaid,  until  the  14th 
day  of  the  same  month,  at  the  pa- 
rish aforesaid,  in  the  county  afore- 
said, did  languish,  and  languish- 
ing did  live,  on  which  said  14th 
day  of  April,  in  the  year  aforesaid, 
the  same  child,  at  the  parish  afore- 
said, in  the  county  aforesaid,  of 
such  leaving,  ahandonment,  and 
exposure,  and  of  such  wilful  omis- 
don,  neglect,  and  refusal  as  in  this 
count  mentioned,  did  then  and  there 
die.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say, 
that  the  said  Ann  Walters,  the 
same  chOd  in  manner  and  form 
kst  aforesaid,  feloniously,  wilfully, 
and  of  her  malice  aforethought, 
did  kill  and  murder,  against  the 
peace  of  our  lady  the  Queen,  her 
crown  and  dignity." 

lifiA  Co««/.— Exactly  similar  to 
the  4th,  but,  instead  of  the  part  be- 
tween £  ],  inserting  the  folio  wing:— 
'^to  protect  and  defend  the  same 
child  from  the  cold  and  inclemency 
of  the  weather,  and  to  provide  and 
procure  such  clothing,  covering, 
and  shelter  for  the  body  of  the 
said  child  as  was  then  and  there 
necessary  and  sufficient  to  protect 
and  defend  the  same  child  from 
ihe  cold  and  inclemency  of  the 
weather."*  And  instead  of  the  al- 
legation between  f  f,  inserting  the 
following  :^"  And  that  the  said 


Ann  Walters  did  then  and  there  fe- 
loniously, wilfully,  and  of  her  malice 
aforethought,  wholly  neglect,  omit, 
and  refuse  to  protect  and  defend 
the  same  child  from  the  cold  and 
inclemency  of  the  weather,  or  to 
provide  or  procure  any  clothing, 
covering,  or  shelter  whatsoever  for 
the  same  child,  *  *  by  means  of 
which  said  last^mentioned  expo- 
sure, leaving,  and  abandonment  of 
the  same  child,  and  also  neglect- 
ing, omitting,  and  refusing  to  pro- 
tect and  defend  the  same  child  from 
the  cold  and  inclemency  of  the  wea- 
ther, and  to  provide  and  procure 
clothing,  covering,  and  shelter  for 
the  body  of  the  same  child,  as  in 
this  count  mentioned."  *  *  * 

Sixth  Count, — Exactly  similar  to 
the  5th  count,  except  that,  in  stating 
the  duty  of  the  prisoner,  the  follow- 
ing words  were  added  at  the  * : — 
"  And  also  to  procure  for,  and  give, 
and  administer  to  the  same  child 
such  milk  and  food  as  was  then  and 
there  necessary  and  sufficient  for 
the  support  and  maintenance  of 
the  same  child;"  and  in  stating  the 
cause  of  the  death  the  following 
allegation  was  inserted  at  the** : — 
"And  that  the  said  Ann  Walters  did 
then  and  there  feloniously,  wilfully, 
and  of  her  malice  aforethought, 
wholly  neglect,  omit,  and  refuse  to 
procure  for,  give,  or  administer 
to  the  same  child  any  milk  or  other 
food  whatsoever."  And  at  the  •  •  • 
the  following  was  inserted : — ^'^  And 
to  procure  for,  and  to  give  and 
administer  to  the  same  child,  milk 
and  food  as  last  aforesaid." 
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2g4l^  fth  count  was  similar  to  the  fonrth^  except  that  it  con- 

fined the  allegation  of  the  duty^  and  the  breach  of  it^  to 
the  clothing  and  shelter.  The  sixth  count  was  also  similar 
to  the  fourth,  except  that  it  confined  the  allegation  of  the 
dutjr,  and  the  breach  of  it,  to  the  clothing  and  shelter,  and 
the  administering  of  milk  and  food. 

Greaves,  for  the  prosecution,  in  his  opening  cited  the 
following  passage  from  Sir  William  Russell's  work  on 
Crimes  and  Misdemeanours  (;&) :  '^  If  a  man,  however,  does 
an  act,  the  probable  consequence  of  which  may  be,  and 
eventually  is,  death,  such  killing  maybe  murder;  although 
no  stroke  be  struck  by  himself,  and  no  killing  may  have 
been  primarily  intended  (c) :  as  where  a  person  carried  his 
sick  father,  against  his  will,  in  a  severe  season,  from  one 
town  to  another,  by  reason  whereof  he  died  {d) ;  or  where  a 
harlot,  being  delivered  of  a  child,  left  it  in  an  orchard  co- 
vered only  with  leaves,  in  which  condition  it  was  killed  by 
a  kite  {e) ;  or  where  a  child  was  placed  in  a  hogstye,  where  it 
was  devoured  (/) .  In  these  cases,  and  also  where  a  child  was 
shifted  by  parish  officers  from  parish  to  parish,  till  it  died  for 
want  of  care  and  sustenance  (^),  it  was  considered  that  the 
acts  so  done,  wilfully  and  deliberately,  were  of  malice  pre- 
pense/' 

It  appeared  that  the  prisoner,  who  was  an  unmarried* 
woman,  had  taken  a  place,  to  go  by  a  stage-waggon,  on 
the  13th  of  April,  1841,  and  that  she  started  by  the  wag- 
gon, from  Worcester,  on  the  evening  of  that  day,  and  was 
in  the  waggon  at  about  ten  o'clock  on  that  night,  at  the 
Wellington  Inn,  which  is  situated  on  the  Malvern  hiUs ; 
and  that  she  must  have  left  the  waggon  after  that  time,  as 
she  overtook  the  waggon  at  Ledbury.  It  further  appeared, 

(5)  Book  3,  eh.  i.  c.  31,  s.  6. 
(I?)  4  Blac.  Com.  197.  (/)  1  East,  P.  C.  c.  5, 8.  13,  p. 

(<0  1  Hawk.  P.  C.  c.  31,  s.  5;  1  ^26. 
Hak,  431,  432.  {g)  Palm.  545. 

(0  1  Hale,  431;  1  Hawk.  P.C, 
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^hat  sLe  was  delivered  of  iliis  child  at  the  road  side^  between  .ig4i. 
the  Wellington  Inn  and  Ledbnry ;  and  that,  after  the  child 
was  born,  she  had  carried  it  a  distance  of  about  a  mile 
to  the  place  at  which  the  child  was  found  dead,  which  was 
also  at  the  road-side.  It  further  appeared,  that  this  was  a 
much  frequented  road,  and  that  two  waggon  teams  and 
several  persons  were  on  it  about  the  time  at  which  the 
child  was  left;  and  that  a  waggoner  named  Weaver,  who 
was  passing  along  the  road,  heard  the  child  cry,  but  in- 
stead of  going  to  render  any  assistance,  he  went  on,  and 
told  some  other  persons,  who  went  to  the  place  where  the 
child  lay,  and  there  found  it  dead  from  cold  and  exhaus- 
tion. The  body  of  the  child  was  quite  naked.  It  further 
appeared  that  the  prisoner  had  arranged  with  a  woman, 
named  Thomas,  to  be  confined  at  her  house ;  and  that  she 
should  be  paid  Ss.  6d.  a  week  to  take  care  of  the  child. 

C.  PkiUips,  for  the  prisoner. — ^I  submit,  that  this  is  a 
case  of  manslaughter  only.  It  is  quite  evident  that  the 
prisoner  had  no  original  intention  of  destroying  the  child, 
as  she  had  made  arrangements  for  the  taking  care  of  it. 
There  seems,  also,  to  be  equally  little  doubt,  that  she  got 
out  of  the  waggon  when  seized  with  the  pains  of  labour  (A), 
and  that,  after  the  birth  of  the  child,  she  carried  it  as  far 
as  her  strength  would  allow  her,  and  then  laid  it  at  the 
road  side,  hoping  that  some  passer-by  would  render  it  as- 
sistance. It  is  also  clear,  that  she  did  not  miscalculate  on 
the  chance  of  the  cries  of  the  infant  being  heard  by  some 
one  going  along  the  road,  as  they  actually  were  heard; 
and  if  the  waggoner  Weaver  had  taken  up  the  child,  instead 
of  leaving  it  to  perish,  the  life  of  the  child  would  have  been 
preserved. 

{h)  Some  important  information  Dr.  Gordon  Smith's  Med.  Jur.,  p. 

ai  to  labour-pains  being  in  some  368 ;    and  Par.  and  Fonb.  Med. 

initances  mistaken  for  colic,  and  Jur.,  Vol.  3,  p.  124,  which  are  cited 

u  to  the  almost  instantaneous  birth  in  Carr.  Supp.,  3rd.  ed.,  App.  p. 

of  children,  will  ie  found  in  Dr.  idz.  to  zzi. 
Hunter's  work  on  Infanticide,  p.  7; 
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1841.  CoLTMAN,  J.,  (in  summing  up). — If  a  party  do  any 

act  with  regard  to  a  human  being  helpless  and  unable  to 
provide  for  itself^  which  must  necessarily  lead  to  its  death, 
the  crime  amounts  to  murder  (i).  But  if  the  circumstances 
are  not  such^  that  the  party  must  have  been  aware  that 
the  result  would  be  deaths  that  would  reduce  the  offence  to 
the  crime  of  manslaughter^  provided  the  death  was  occa- 
sioned by  an  unlawful  act^  but  not  such  as  to  imply  a  ma- 
licious mind.  There  have  been  cases  where  it  has  been 
heldj  that  persons  leaving  a  child  exposed  and  without  any 
assistance^  and  under  circumstances  where  no  assistance 
was  likely  to  be  rendered^  and  thereby  causing  the  death 
of  the  child,  were  guilty  of  murder.  It  will  be  for  you,  in 
the  present  case,  to  consider  whether  the  prisoner  left  the 
child  in  such  a  situation  that,  to  all  reasonable  apprehen- 
sion, she  must  have  been  aware  the  child  must  die,  or 
whether  there  were  circumstances  that  would  make  it 
likely  that  the  child  would  be  found  by  some  one  else, 
and  its  life  preserved,  because  then  the  offence  of  the 
prisoner  would  be  manslaughter  only.  It  is  impossible  to 
say  that  the  offence  of  the  prisoner  can  be  less  than  man^ 
slaughter.  It  is  for  you  to  consider,  whether,  under  all  the 
circumstances,  this  child  was  left  in  such  a  situation  that 
there  was  a  reasonable  expectation  that  it  would  be  taken 
up  by  some  one  else  and  preserved.  Suppose  a  person  leaver 
a  child  at  the  door  of  a  gentleman,  where  it  is  likely  to  be 
taken  into  the  house  almost  immediately,  it  would  be  too 
much  to  say,  that,  if  death  ensued,  it  would  be  murder; 
the  probability  there  would  be  so  great,  almost  amounting 
to  a  certainty,  that  the  child  would  be  found  and  taken  care 
of.  If,  on  the  other  hand,  it  were  left  on  an  unfrequented 
place,  a  barren  heath,  for  instance,  what  inference  could 
be  drawn,  but  that  the  party  left  it  there  in  order  that  it 
might  die.   This  is  a  sort  of  intermediate  case,  because  the 


(t)  See  the  cases  of  Rex  v.  Smith,      C.  :i^  P.  277 ;  and  Ee^,  v.  Edwards, 
2  C.  &  P.  449 ;  Rex  v.  Saunders,  7      8  C.  &  P.  61 1. 
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'child  is  exposed  on  a  public  road^  inrhere  persons  not  only 
might  pass^  but  were  passing  at  the  time;  and  you  will^ 
therefore^  consider,  whether  the  prisoner  had  reasonable 
ground  for  believing  that  the  child  would  be  found  and 
preserved. 

Verdict — Guilty  of  manslaughter. 

Greaves,  and  W.  H,  Cooke,  for  the  prosecution. 
C  Phillips,  for  the  prisoner. 

[Attorniea — Masefield,  and  Gough,'] 


I 


GLOUCESTER    ASSIZES. 
{^CvM  Side.) 

BEFORE    MR.   JUSTICE    COLERIDGE. 


Wood,  Bart.,  and  Others  v.  Thompson  and  Others.  jug.  9. 

SSUES  directed  by  Lord  Langdale,  Master  of  the  Rolls,  if  an  iwue  be 

^     , directed  by  the 

10  try Court  of  Chan- 

First—"  Whether  James  Wood,  deceased,  did,  by  two  ^^'X'  *®  ^ 
paper-writings,  bearing  date  respectively  the  2nd  and  3rd  dai  jury,  and  a 

full  special  jury 
do  not  attend,  whether  either  party  is  entitled  to  pray  a  tales,  without  the  consent  of  the  other  party 

On  the  trial  of  an  issue  directed  by  a  court  of  equity,  the  judge  will  take  notice  of  the  terms 
of  the  order  by  which  the  issue  is  directed. 

Issues  of  devisavit  vel  non  were  directed  by  the  Master  of  the  Rolls,  who  ordered  that  they 
should  be  tried  by  a  special  jury,  but  that  none  of  the  special  jury  should  reside  within  twelve 
miles  of  G.  (the  assize  town).  There  was  no  order  as  to  the  talesmen,  and  only  eight  special 
jurors  appeared.  The  plaintifTs  counsel  prayed  a  tales  ;  but  the  other  party  objected.  The 
judge  would  not  grant  a  tales,  on  the  ground  that,  there  being  no  order  of  the  Master  of  the 
Rolls  as  to  the  talesmen,  and  their  residing  within  tweWe  miles  of  G.  being  no  legal  ground  of 
challenge,  the  talesmen  could  not  be  asked,  on  the  voir  dire^  as  to  their  residences  ;  and  that* 
if  any  of  them  did  reside  within  twelve  miles  of  G.,  the  Master  of  the  Rolls  would  probably 
order  a  new  trial  on  that  ground.    The  trial,  therefore,  stood  over  till  the  next  assiseSk 
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1841.        days  of  December^  1834^  devise  his  freehold  estates,  of 
which  he  was  seised  in  his  demesne  as  of  fee,  or  not  ? 

Secondly — ^Whether  the  said  James  Wood  did,  by  the  said 
paper-writings,  devise  the  said  freehold  estate  to  Matt&ew 
Wood  (being  the^  plaintiff,  Sir  Matthew  Wood),  John 
Chadbom  (now  deceased),  Jacob  Osbom,  and  John  Snrman 
Surman,  or  not? 

And,  thirdly — ^Whether  the  said  James  Wood,  deceased, 
did,  by  the  said  paper-writing,  bearing  date  on  the  3rd  day 
of  December,  in  the  year  last  aforesaid,  devise  the  said  free- 
hold estates  to  Matthew  Wood  (being  the  plaintiff.  Sir 
Matthew  Wood),  John  Chadbom  (since  deceased),  Jacob 
Osbom,  and  John  Snrman  Sarman,  or  not/' 

This  was  a  special  jnry  cause,  and  only  eight  special  ju- 
rors appearing,  Kelly,  for  the  plaintiffs,  prayed  a  tales. 

Sir  F,  Pollock,  for  the  defendants. — I  must  object  to 
that  prayer.  The  order  of  the  Master  of  the  Bolls,  under 
which  these  issues  are  tried,  contains  this  provision : — 

"  It  is  ordered,  that  the  said  issues  shall  be  tried  by  a 
special  jury  of  the  county  of  Gloucester,  to  be  nominated 
from  the  special  jurors  resident  in  the  county,  and  not  less 
than  twelve  miles  from  the  city  of  Gloucester.''  The  trial 
of  an  issue  under  the  order  of  an  equity  judge  is  entirely 
the  creature  of  the  Court  of  Equity,  which  has  even  gone 
the  length  of  doubting  whether  a  bill  of  exceptions  could 
be  tendered  on  such  a  trial.  The  subject  matter  of  this 
action  is  a  feigned  wager  on  the  title  of  the  parties,  and 
your  Lordship  would  not  allow  such  a  question  to  be 
raised  by  the  mere  authority  of  the  parties  themselyes. 
The  present  issues  are  merely  a  step  taken  to  inform  the 
conscience  of  the  Court  of  Equity,  and,  in  this  particular 
case,  the  order  provides  that  a  particular  class  of  persons 
should  try  the  cause— not  that  the  parties  should  proceed 
to  trial  in  the  ordinary  way,  nor  leaving  the  mode  of  trial 
to  the  discretion  of  the  court  of  common  law  to  which  the 
record  belongs.    The  cause  is  to  be  tried,  not  by  the  ordi- 


OXFORD  CIRCUIT,  5  VICT.  173 

nary  special  jurors  of  the  county^  but  hj  jurors  resident  not  ig4i  ^ 
less  than  twelve  miles  from  Gloucester.  That  being  so^  the 
cause  cannot  be  tried  with  reference  to  the  order  of  the  Mas- 
ter of  the  RoUs^  unless  the  number  of  such  special  jurymen  is 
complete.  It  is  quite  clear  that  the  object  of  the  Master 
the  Bolls  was  to  have  the  conscience  of  the  Court  informed 
by  a  particular  tribunal.  There  is  no  provision  made  for 
praying  a  tales.  If  a  tales  were  to  be  granted^  there  would 
be  no  mode  of  ascertaining  whether  the  supplemental  jurors 
lived  twelve  miles  from  Gloucester  or  not;  and  I  submit, 
therefore,  that  the  plaintiffs  have  no  right  to  pray  a  tales 
in  the  present  case. 

Kelly. — ^It  is  very  true  that  this  is  a  proceeding  directed 
by  the  Master  of  the  Rolls,  but  upon  the  present  record  it 
is  in  form  a  mere  common  law  action  in  the  Court  of 
Queen's  Bench.  The  jury  process  is  in  the  ordinary  form, 
and  I  apprehend,  therefore,  that  this  proceeding  possesses 
all  the  incidents  of  an  ordinary  common  law  action.  If 
that  be  so,  then  the  statute  would  apply,  which  provides^ 
that  when  a  special  jury  has  been  summoned,  and  there  is 
not  a  full  and  sufficient  attendance  of  special  jurymen,  it 
should  be  competent  to  the  party  on  whose  motion  a  spe- 
cial jury  was  granted  to  pray  a  tales;  and  if  that  party  re- 
fiises,  then  that  the  other  party  might  pray  a  tales.  Now, 
what  difference  is  there  in  this  respect  arising  out  of  the 
fact  that  this  action,  instead  of  originating  in  the  Court  of 
Queen's  Bench,  is  only  an  issue  directed  by  the  Master  of 
the  Rolls?  The  order  of  the  Master  of  the  Rolls  cannot 
affect  the  statute  imder  which  a  special  jury  is  to  be  em- 
panneled,  and  but  for  which  statute  there  could  not  beany 
special  jury  at  all.  The  Lord  Chancellor,  or  the  Master  of 
the  BoDs,  have  no  power  of  themselves  to  nominate  the  spe- 
cial jury  to  try  the  cause.  K,  then,  this  proceeding  were 
entirely  the  creature  of  the  Court  of  Equity,  as  contended 
by  my  learned  friend,  the  Master  of  the  Rolls  could  not 
have  ordered  the  cause  to  be  tried  by  a  special  jury.    I 

VOL.  I.  N  N.  F. 
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]g4].  admit  that  the  Lord  Chancellor  has  the  power^  when  di- 
recting an  issue  to  be  tried^  to  make  it  a  part  of  the  order 
that  the  cause  should  be  tried  by  a  special  jury;  but  when 
once  the  order  is  made^  the  subsequent  proceedings  have 
all  the  incidents  of  a  common  law  action.  I  conceive^ 
therefore,  that  the  moment  the  cause  is  in  the  Court  of 
Queen's  Bench,  and  is  brought  before  your  Lordship,  if  a 
special  jury  has  been  struck  and  summoned,  and  there  be 
not  a  full  attendance  of  special  jurymen,  there  is  the  same 
right  under  the  statute  to  pray  a  tales  as  there  would  have 
been  if  the  suit  had  commenced  in  that  court.  I  am  not 
aware  that  there  is  any  decision  on  the  point ;  but  upon 
principle  I  submit,  that  the  plaintiffs  are  entitled  to  pray  a 
tales,  and,  if  that  prayer  be  not  granted,  great  injury  and 
expense  will  result  from  a  postponement  of  the  trial  to  the 
next  assizes. — ^There  being  no  direct  authority  on  the 
point,  the  case  must  be  decided  upon  principle  alone ;  and 
I  submit,  that  directly  that  the  cause  came  into  a  court  ct 
law,  all  the  incidents  of  an  action  must  follow.  If,  how- 
ever, your  Lordship  should  entertain  any  doubt  aboat  it,  I 
should  hope  that  your  Lordship  would  see  nothing  irre- 
gular in  postponing  the  cause  until  to-morrow,  when  a 
greater  number  of  special  jurors  might  be  in  attendance. 

AMstin,  on  the  same  side. — I  submit,  that  this  cause 
comes  on  to  be  tried  as  an  ordinary  action  of  assumpsit, 
and  that  there  is  nothing  on  the  face  of  the  proceedings 
which  shews  that  it  was  sent  down  to  be  tried  h&re  by  the 
Court  of  Chancery,  and  nothing,  therefore,  which  in  the 
least  degree  takes  the  cause  out  of  the  ordinary  coarse  of 
proceedings  at  common  law. 

Sir  P.  PoUock,  in  reply. — ^Very  great  injustice  would 
arise  from  making  a  sort  of  experimental  trial;  and  I 
submit,  that  the  cause  ought  not  to  be  tried  at  all,  unless 
the  trial  is  to  be  final,  certain,  and  perfect.  If  the  parties 
whom  I  represent,  and  who  object  to  try  this  cause  except 
by  the  special  jury  assigned  by  the  Master  of  the  Bolls, 
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should  have  the  right  hereafter  to  object  to  the  verdict^  lg4l, 
what  injustice  would  be  done?  The  verdict  of  the  jury 
would  go  forth^  possibly  creating  considerable  prqudices 
in  the  minds  of  persons  resident  in  the  county^  and  em- 
barrassing any  future  jury  in  the  exercise  of  their  func* 
tions*  Issues  out  of  Chancery  are  not  of  very  firequent 
occurrence;  and  I  do  not  recollect  any  instance  in  which 
a  tales  had  been  prayed.  There  is^  however,  another 
point,  which  I  think  is  not  to  be  overlooked.  If  the 
Master  of  the  Bolls  had  said,  that  either  party  should 
be  at  liberty  to  have  a  special  jury,  the  case  would  not 
have  presented  itself  in  the  same  point  of  view.  But  here 
the  Master  of  the  Bolls  has  imposed  special  conditions, 
with  which  it  was  necessary  to  comply.  The  prayer  of  a 
tales  is  grounded  upon  the  assumption  that  this  is  an 
ordinary  Nisi  Prius  record.  That  is  a  complete  miscon- 
cation.  This  cause  would  not  have  been  tried,  unless  it 
were  under  the  order  of  the  Master  of  the  Bolls ;  and  even 
now,  if  the  cause  should  be  tried,  and  a  new  trial  should 
be  moved  for,  every  one  knows  that  the  parties  would  not 
go  to  the  Court  to  which  the  record  belonged,  but  to  the 
Judge  in  equity.  In  the  case  of  Armstrong  v.  Lewis  (a), 
the  right  to  tender  a  bill  of  exceptions  on  the  trial  of  an 
issue  out  of  Chancery  was  denied  by  Sir  /.  Leach;  and  the 
Lord  Chancellor,  upon  appeal,  approved  of  that  doctrine. 
I  submit,  therefore,  that,  upon  authority,  as  well  as  upon 
principle,  this  application  cannot  be  granted.  But  fur- 
ther, if  my  learned  firiends  are  right  in  their  view,  they 
might  aa  well  try  the  cause  with  one  special  and  eleven 
common  jurymen,   as  with   one  common  juryman  and 


(a)  3  M.  &  K.  52.  In  that  is  to  apply  to  the  Court  which  di- 
case  there  had  been  a  bill  of  ex-  rected  the  iasue  for  a  new  trial ; 
ceptions,  and  it  was  held  by  Sir  and  the  Lord  Chancellor  iBroK^i&am, 
/.  Leaehy  M.  R.,  that,  upon  the  in  the  same  case,  says,  that  "  con- 
trial  of  an  issue  directed  by  a  court  siderable  error  appears  to  have  pre- 
of  equity,  a  bill  of  exceptions  for  an  vailed  in  several  stages  of  the  pro- 
alkfed  misdirection  of  the  judge  ceedings,  inclnding  those  at  Nlfi 
win  not  lie ;  but  the  regular  course  Prius." 
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1841.  eleven  special  jurymen.  And  assuming  that  a  tales  were 
taken  from  the  common  jury  panels  am  I  to  inquire  whe- 
ther a  common  juryman  lives  twelve  miles  from  Gloucester  ? 
What  right  have  I,  either  at  common  law  or  otherwise,  to 
challenge  him  on  the  ground  that  he  resides  within  twelve 
miles  of  this  city  ?  The  order  of  the  Master  of  the  Rolls  says 
nothing  about  the  common  jurors.  If  my  learned  firiends 
had  wished  to  have  the  power  to  pray  a  tales,  they  should 
have  asked  the  Master  of  the  Rolls  what  was  to  be  done 
in  case  there  were  not  a  sufficient  number  of  special  jury- 
men, but  they  have  neglected  to  do  this.  I  submit,  there- 
fore, that  the  plaintiffs  have  no  right  to  pray  a  tales. 

Coleridge,  J.,  (having  conferred  with  Coltman,  J.). — 
This  is  a  case  of  extreme  importance  both  as  regards  the 
feelings  that  prevail  upon  the  cause,  and  the  property 
which  is  at  stake,  and  I  therefore  come  to  the  conclusion 
at  which  I  have  arrived  with  very  great  regret.  It  seems 
to  me,  that,  in  deciding  this  case,  I  ought  to  look  to  the 
justice  and  injustice  which  would  result  from  my  decision; 
and  .though  it  is  impossible  not  to  feel  the  force  of  the 
argument  which  points  to  the  inconveniences  of  delay,  I 
think  that,  in  determining  the  real  point  of  the  case, — 
namely,  whether  the  trial,  if  it  now  took  place,  would  be 
valid  or  not, — the  hinge  of  the  question  is,  whether  I  am, 
or  am  not,  to  take  notice  of  the  order  of  the  Master  of  the 
Rolls  ?  On  the  one  side,  it  is  said,  that  this  is  a  record^ 
which,  on  the  face  of  it,  has  all  the  incidents  of  a  special 
jury  cause,  and  that  I  must  look  at  it  as  such;  while,  on 
the  other  side,  it  is  said,  "  You  must  look  at  the  order  of 
the  Master  of  the  Rolls ;"  and  it  seems  to  me  that  I  cannot 
but  look  at  it.  In  point  of  form,  it  is  not  before  me ;  but  I 
think  I  must  consider  it  as  if  it  were.  Now,  I  find  the 
order  says,  that  the  cause  is  to  be  tried  by  a  special  jury 
of  the  county,  to  be  nominated  from  the  special  jurors 
resident  in  the  county,  [and  not  less  than  twelve  miles 
from  Gloucester.    What  would  be  the  effect,  if  common 
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juiymen  were  to  be  called  upon  to  serve  on  this  jury^  who  ig4|^ 
resided  within  one  mile  of  Gloucester  ?  This  is  not  a  cause 
of  challenge  independently  of  the  order ;  and  I  think^  there* 
fore^  that  I  could  not  advance  a  step  without  taking  notice 
of  the  order.  If,  then,  I  am  to  take  notice  of  the  order,  is 
the  grant  of  a  tales  in  strict  compliance  with  its  terms?  I 
am  not  acquainted  with  the  intentions  of  the  Master  of  the 
RoUa  in  directing  this  issue  to  be  tried;  and  I  am  not  merely 
ignorant  of  them  in  point  of  form,  but  I  actually  do  not 
know  what  they  were.  How,  then,  can  I  tell  what  objects 
his  Lordship  may  have  had  in  view  when  he  directed  this 
cause  to  be  tried  by  a  special  jury  composed  of  persons  re- 
sident not  less  than  twelve  miles  from  the  city  of  Gloucester? 
If  a  tales  were  granted  at  all,  it  might  just  as  well  be  granted 
where  but  one  special  juror  had  appeared,  and  the  jury 
would  be  composed  of  him  and  eleven  common  jurors,  as 
where  there  were  eight  special  to  four  common  jurymen.  It 
appears  to  me,  therefore,  that  I  have  no  right  to  go  beyond 
the  terms  of  the  order.  My  Brother  CoUman,  with  whom  I 
have  had  as  much  consultation  as  the  time  would  permit, 
says,  that,  in  his  opinion,  the  trial,  if  it  now  proceeded, 
would  go  for  nothing,  and  that  the  Master  of  the  Rolls 
would  order  a  new  trial.  K  so,  I  should  be  accessory  to  an 
act  of  great  injustice,  if  I  allowed  it  to  go  on.  It  occasion- 
ally happens  that  the  facts  of  a  case  are  so  little  known, 
that  the  first  trial  does  not  elicit  the  whole  truth,  but,  ordi- 
narily speaking,  I  have  long  thought  that  a  second  trial  is 
not  satisfactory.  It  appears  to  me,  therefore,  that  the  ends 
of  justice  would  be  best  answered  by  postponing  this  trial 
till  the  next  assizes,  however  much  I  may  regret  the  ex- 
pense which  has  been  incurred  in  preparing  for  it. 

KeUy  applied  for  a  postponement  of  the  cause  for  a  few 
hours,  as  coaches  were  shortly  expected  from  Bristol,  which 
might  bring  a  few  special  jurymen. 

Coleridge,  J. — I  think  that  I  cannot  grant  the  applica- 
tion. 
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KeUy  offered  to  try  the  case  by  the  eight  special  jnron 

who  appeared;  but  Sir  F.  Pollock  not  consenting,  the 

case  was — 

Postponed  to  the  next  assizes  (b). 

Kelly,  Austin,  Cripps,  and  Butt,  for  the  plaintiffs. 

Sir  F.  Pollock,  Talfourd,  Serjt.,  C.  PhilUps,   WkUmore, 
and  J.  fV.  Smith,  for  the  defendants. 

[Attornies — Fifson  ^  Meredith,  and  Reeve.'] 

(6)  The  absent  jurors  were  each  fined  £50. 


It  was  proved 
that  a  post-of- 
fice letter-car- 
rier was  in  the 
daily  habit  of 
calling  at  the 
lodge  of  the  G. 
Infirmary,  and 


Begina  v.  Townsend. 

Embezzlement.— The  prisoner  was  indicted,  under 
the  Stat.  2  Will.  4,  c.  4,  s.  1  (a),  for  embezzling  money  re- 
ceived by  him,  by  virtue  of  his  employment  as  a  letter- 
carrier. 
It  appeared  that  the  prisoner  was  a  letter-carrier  em- 
i^^rs' wiih  a*^    ployed  by  the  post-office  to  deliver  letters  about  Gloucester, 
penny  on  each     and  that  he  had  been  in  the  habit  of  calling  at  the  lodge  of 

to  prepay  the  «   ^^ ,  -r    n  -i  •    •         i   .  ^ 

postage:  and  the  county  of  Gloucester  Infirmary,  and  receiving  letters 
them,  wUh  the  there,  and  a  penny  upon  each  to  pre-pay  their  postage,  and 
penny,  to  the      |.jjj^^  j^jg  practice  was  to  deliver  these  letters  at  the  Gloucester 

G.  post-o£Bce ;  •        ^ 

and  that,  during  post-office.  It  also  appeared  that  he  sometimes  omitted  to 
son  who\ar  Call  at  the  lodge,  and  then  the  letters  were  taken  by  some 
dutierdid  the  pcrsou  and  put  in  the  post ;  and  that  during  the  time  he  had 
like.  There  was  jjeen  ill,  another  person  who  performed  his  duties  had  also 

no  evidence  of  "^  "^ 

any  appoint-  Called  at  the  lodgc  and  received  the  letters  and  the  pennies, 
in  an  indictment  ^^^  delivered  them  at  the  post-office  in  the  same  way  as  the 
under  the  sut.    pngoner,   No  evidence  was  given  of  the  prisoner's  appoint- 


2  Will.  4,  c  4, 

s.  1,  for  embe«-  mcut,  or  of  the  tcrms  of  it. 

Kling  some  of.  .  -ii  ai 

the  pence  thus    of  shcwiug  that  the  pnsouer  had  received  letters  and  the 
Sis  was'  evi-*     pcuny  postagc  at  the  lodge  of  the  Infirmary,  and  had  put  ob- 

dence  to  go  to 

the  jury,  that 

the  pence  were 

received  by  the  prisoner  by  virtue  of  his  employment  as  a  letter-carrier. 


Evidence  was  given  with  a  view 


literated  stamps  upon  the  letters  and  embezzled  the  pence. 


(a)  Set  out  6  C.  &  P.  124,  n.  (a). 
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GretweSy  {or  the  prisoner. — There  is  no  evidence  that  the  i84h 
money  was  received  by  the  prisoner  by  virtue  of  his  em- 
ployment. It  was  the  mere  voluntary  act  of  the  prisoner 
to  go  and  receive  the  letters  and  the  postage;  he  was  nei- 
ther bound  to  go  to  the  lodge  nor  to  receive  the  letters ; 
and,  in  order  to  prove  that  the  money  was  received  by  vir- 
tue of  the  employment,  it  must  be  shewn  that  it  was  the 
duty  of  the  prisoner  to  receive  the  money.  Can  it  be  con- 
tended, that  every  one  has  a  right  to  insist  upon  a  letter- 
carrier  receiving  letters  in  the  street?  And  can  it  be  said, 
that,  if  a  letter  were  so  received,  and  the  postage  for  it,  it 
was  received  by  virtue  of  the  employment,  unless  the  car- 
rier would  be  guilty  of  a  breach  of  duty  in  not  receiving. 
If,  by  refusing  to  receive  it,  he  would  not  be  guilty  of  a 
breach  of  duty,  it  would  not  be  a  receiving  by  virtue  of  the 
employment,  if  the  money  were  received.  I  admit  that  it 
is  sufficient,  to  show  that  the  prisoner  has  acted  as  a  letter- 
carrier,  to  prove  that  he  holds  that  situation  (£) ;  but  where 
the  charge  is  of  having  embezzled  money  received  by  vir- 
tue of  such  employment,  under  circumstances  out  of  the 
ordinary  course,  I  submit,  that  such  evidence  as  has  been 
given  in  this  case  is  insufficient. 

Coleridge,  J. — I  think  there  is  evidence  to  go  to  the 
jury.  The  case  does  not  rest  simply  on  what  was  done  by 
the  prisoner,  but  there  is  also  the  fact,  that  the  person  who 
performed  his  duties  during  his  illness  pursued  the  same 
course  as  the  prisoner. 

Verdict — Not  guilty  on  the  merits. 
Ludlow,  Seijt.,  and  W.  J.  Alexander,  for  the  prosecutor. 
Greaves,  for  the  prisoner. 

[Attomiei—Peacockf  and  SmaUridge,] 

(6)  See  the  cases  of  Rex  v.  Borretl,  6  C.  &  P.  124,  and  Rex  v.  Ree», 
Id.  606. 
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GLOUCESTER  CITY  ASSIZES. 

{Crown  Side.) 

BEFORE    MR.    JUSTICE    COLTMAN. 


Begina  t;.  Phelps^  Southan^  and  Smith. 
A  poiiccofficer  MuRDER.— The  first  count  of  the  indictment  charged 

found  N.  with  .  .      .      ,      .       ,      ^         ,  -  ,      i 

potatoes  under  all  the  pnsoners  as  principals^  in  the  first  degree^  with  the 
haVbeen  very  murdcr  of  John  Overbury,  by  striking  and  beating  him. 
from  the  *^"*  ^®  sccond  and  third  counts  charged  the  prisoner  Phelps 
ground,  and  ap-  as  a  principal  in  the  first   desree,    and   the  prisoners 

prehended  hlith  r  r  o       >  r  ^ 

The  policeman  Southan  and  Smith  as  principals  in  the  second  degree,  in 
sfs" him*,  o.  dVd  *l^e  following  terms : — That  the  said  Southan  and  Smith, 
80 ;  and  a  res-    rr  ^^  ^j^g  ^^q  q{  ^j^g  felony  and  murdcr  was  committed,  to 

cue  bemg  at-  ■' 

tempted,  0.  was  wit,  on  &c.,  at  &c.,  WCTC  fcloniously  present,  then  and  there 
was  struck  by     abetting,  aiding,  and  assisting  the  said  John  Phelps,  &c.'' 
^way.^and  o*         ^^®  coroncr's  inquisition  charged  Phelps  as  principal  in 
was  afterwards  the  first  degree,  and  Southan  and  Smith  as  principals  in 

killed  by  other  .  r  r 

persons,  who  the  sccond  degree,  in  the  same  terms  as  the  second  and 
rescue*:— H«w,  third  counts  in  the  indictment,  omitting  the  word  "  was." 

officer^'had'nr  '^^^  P^^  i^^  ^^  ^^^^^  *  *^®  ^^  gcncraUy  against 
right  to  appre-   Phelps,  but  a  true  bill  against  Southan  and  Smith  on  the 

hend  N.,  and 

that  the  killing  sccond  and  third  counts  only. 

of  0.,  therefore, 

did  not  amount 

to  murder;  and  that,  on  an  indictment  for  murder,  A.  could  not  be  convicted  of  an  assault : — 

Beldf  also,  that  a  person  charged  to  aid  a  constable,  and  who  does  so,  is  protected  eundo, 

morando,  et  redeundn. 

A.,  B.,  and  C.  were  indicted  for  murder:  in  the  first  count,  as  principals  in  the  first  degree; 
and  in  the  second  count  A.  was  indicted  as  a  principal  in  the  first  degree,  and  B.  and  C. 
as  principals  in  the  second  degree;  and  the  grand  jury  ignored  the  first  count  as  to  B.  and  C, 
and  found  a  true  bill,  on  the  second,  against  all.  SembU,  that  B.  and  C.  might  be  convicted  on 
the  second  count  as  principals  in  the  murder,  although  A.  was  acquitted. 

A  count  charged  A.  with  a  murder,  and  charged  that  B.  and  C.,  "  at  the  time  qf  the  felony 
and  murder  wag  committed,  to  wit,  on  &c,  at  &c,  were  feloniously  present,  then  amd  thtrt 
abetting,  aiding,  and  assisting,"  &c.  SemhUt  that  the  word  "  wm"  may  be  rejected  as  sur- 
plusage ;  but  whether,  even  rejecting  that  word,  this  be  a  good  form  of  charging  aiders  and 
abettors — Qikrre.    > 

A  prisoner,  in  a  case  of  murder,  may  demur ;  and  if  his  demurrer  be  overruled,  he  may  stil 
plead  not  guilty  ;  and  tembk,  that  he  may  demur  and  plead  over  to  the  felony  at  the  tame  timw. 
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Upon  the  arraignment  of  the  three  prisoners^  the  pri- 
soner Phelps  pleaded  not  guilty. 

Greaves,  for  Southan  and  Smith,  proposed  to'put  in  both  Phblps. 
a  demurrer  and  a  plea  of  not  guilty  to  the  indictment,  and 
the  like  to  the  inquisition.  He  cited  the  case  of  Rex  v. 
Taylor  {a),  and  submitted  that  he  was  entitled  either  to 
demur  and  plead  not  guilty  at  the  same  time,  or  to  demur, 
and  if  the  demurrer  were  decided  against  him,  to  plead 
over  to  the  felony.  He  also  cited  4  Ch.  Cr.  L.  517,  n.  a; 
2  Hale,  P.  C.  257 ;  and  Rex  v.  Gibson{b). 

W.  J,  Alexander,  for  the  prosecution,  objected  to  both 
pleading  and  demurring  at  the  same  time,  as  being  totally 
inconsistent  with  every  principle  of  pleading,  and  sanc- 
tioned by  no  authority. 

Greaves. — If  the  course  be  inconsistent,  it  has  at  all 
events  the  sanction  of  some  of  the  greatest  names  known 
to  the  law(c).  It  is  not  surprising  that  instances  may 
not  be  found,  as  it  is  only  since  the  stat.  7  Geo.  4, 
c  64,  that  it  has  become  important  to  demur,  as,  before 
that  statute,  every  objection  was  open  in  arrest  of  judg« 
ment  or  on  error  after  verdict,  in  the  same  way  as  if  there 
had  been  a  demurrer;  and  since  that  statute,  the  course 
with  some  judges  has  been  to  reserve  the  point,  rebus  sic 
stantibus,  as  if  the  point  had  been  taken  on  demurrer. 

(a)  3  6.  &  C.  502.  836.  In  the  case  of  Rex  v.  Vander- 
(6)  8  Ea.  107.  comb,  the  pleading  over  to  the  fe- 
(c)  In  the  cases  where  pleas  of  lony  was  considered  to  he  necessary; 
auterfois  acquit  have  heen  pleaded,  and  in  the  case  of  Bex  v.  Hedge- 
Hie  prisoners  have,  in  some  in-  cock,  (4  Ch.  Cr.  L.  530,  5.),  it  heing 
stances,  at  the  same  time  pleaded  ohjected  to  a  plea  of  auterfois  ac- 
over  to  the  felony,  and  in  others  quit  that  it  did  not  go  on  to  plead 
not  They  did  so,  in  the  cases  of  over  to  the  felony — Baron  HuUock 
Bex  V.  Vandercomh,  2  Leach,  822,  and  Mr.  Justice  LUlledale  over- 
2  Ea.  P.  C.  519,  and  Bex  v.  Welch,  ruled  the  objection,  and  held  that 
M.  C.  C.  175 ;  and  did  not  do  so  in  the  prisoner  might  then  plead  over 
the  cases  of  Bex  v.  Sheen,  2  C.  &  P.  to  the  felony.  ^ 
634,  and  Bex  v.  Parry,  7  C.  &  P. 
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lg41.  This  was  done  by  Mr.  Justice  Patte^an,  in  the  case  of  Aeyr. 
y.  Cruse  {d).  But  in  so  important  a  case^  I  do  not  feel  jus- 
tified in  running  any  risk^  especially  as  Baron  Gumey,  in 
the  case  of  Reg.  v.  Cumock{e),  held^  that  he  would  not  hear 
any  objection  to  an  indictment  after  plea  pleaded^  and  be- 
fore verdict ;  and  I  therefore  pray  leave  both  to  demur  and 
plead  not  guilty  at  the  same  time. 

CoLTMAN^  J. — I  am  inclined  to  think  that  the  prisoner 
may  demur  and  plead  over  to  the  felony  at  the  same  time. 
Mr.  Serjeant  Hawkins  says^  that  a  demurrer  shall  not  con- 
clude the  prisoner  from  pleading  over  to  the  felony^  either 
at  the  same  time  with  the  demurrer,  or  after  it  shall  be 
adjudged  against  him ;  and  he  cites,  as  an  authority  for  both 
pleading  and  demurring  at  the  same  time,  Smith  v.  Bowen, 
Mich.  7  Annse,  in  which  case  the  demurrer  was  continued 
on  the  record,  with  a  cesset  triatio  exitus  &c.,  and  after  the 
demurrer  was  determined  against  the  defendant,  a  venire 
was  awarded  (/).  At  all  events,  I  am  clearly  of  opinion,  that 
the  prisoners  may  demur,  and  if  the  demurrer  should  be 
decided  against  them,  they  may  plead  over  to  the  felony. 

Greaves, — ^As  my  only  object  is  to  prevent  the  prisoners 
from  incurring  any  risk  by  demurring  alone,  and  as  your 
Lordship  is  dear  they  may  afterwards  plead  not  guilty,  I 
will  put  in  the  demurrer  alone  first.  (He  then  read  from 
a  piece  of  paper  a  demurrer  to  the  second  and  third 
counts  of  the  indictment,  and  another  demurrer  to  the 
inquisition). 

W.  J.  Alexander,  for  the  prosecution,  joined  in  de- 
murrer. 

Greaves,  in  support  of  the  demurrer. — In  the  case  of 
Reg,  V.  Nicholson  {g),  it  was  held,  upon  an  inquisition, 

(<0SC.&P.541.    (09C.&P.73a     (/)  2  Hawk. P.C,  Book 2,  €.31,1.6. 
(^)  7  C.  &  P.  538. 
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word  for  word  the  same  as  these  counts  and  this  inquisi-  ig4x. 
tion^  that  the  introduction  of  the  words  ^'then  and  there'' 
between  ''present"  and  ''abetting''  rendered  the  inquisi- 
tion bad.  Secondly,  the  words  "  at  the  time  of  the  felony 
and  murder  was  committed"  are  wholly  insensible.  It  is 
impossible  to  reject  any  word^  because  it  cannot  be  seen 
which  word  is  surplusage;  " murder"  might  be  the  nomi- 
native case  to  "  was."  Thirdly,  as  the  grand  jury  have 
ignored  the  first  count,  the  other  counts  are  bad,  as  there 
ii  no  addition  or  description  of  the  prisoners  in  them. 
The  effect  of  the  finding  of  the  grand  jury  is,  that  nothing 
contained  in  the  first  count  was  proved  to  their  satisfac- 
tion. Again,  as  it  is  perfectly  immaterial  in  murder 
whose  was  the  hand  that  inflicted  the  mortal  blow,  the 
same  evidence  that  would  support  the  first  count  of  this 
indictment  would  support  the  second  or  third,  and  vice 
versi;  and  if  the  prisoners  had  been  tried  and  convicted, 
or  acquitted,  on  the  first  count,  they  might  have  success- 
fully pleaded  auterfois  acquit,  or  auterfois  convict,  to  the 
second  and  third  counts :  in  point  of  law^  therefore,  the 
finding  of  the  grand  jury  was  not  merely  uncertain,  but 
contradictory;  for,  at  the  same  instant,  they  ignored  and 
found  counts  for  identically  the  same  offence. 

CoLTMAN,  J. — Bex  V.  Nicholas  is  certainly  a  grave  au- 
thority in  favour  of  the  first  objection ;  but  I  think,  in  so 
serious  a  case,  I  ought  not  to  decide  the  point  here.  As 
to  the  second  objection,  I  am  rather  disposed  to  think 
that  the  word  "was"  may  be  rejected  as  surplusage.  As 
to  the  finding  of  the  grand  jury,  my  impression  is,  that  it 
must  be  taken  as  if  there  had  be^i  no  first  count.  I 
will,  however^  reserve  all  the  objections^  if  it  becomes 
neoessaiy. 

The  prisoners,  Southan  and  Smith,  then  pleaded  not 
guilty. 
It  appeared  that  a  policeman,  having  heard  that  many 
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1841.  gardens  had  been  robbed,  and  finding  a  person  named 
Norris,  with  potatoes  concealed  on  his  person,  under  his 
shirt,  apprehended  him  on  suspicion  of  having  stolen  them 
from  some  garden.  The  potatoes  were  new  potatoes,  fresh 
dug  out  of  the  earth,  and  did  not  appear  to  have  been  got 
out  of  the  ground  more  than  half  an  hour.  Norris  was 
apprehended  at  a  public  house  in  the  city  of  Gloucester, 
on  the  night  of  the  21st  of  July,  1841 ;  and  there  was  no 
evidence  of  his  having  been  in  any  garden,  or  of  where  the 
potatoes  came  from.  Norris  resisted  the  policeman,  who 
charged  John  Overbury,  (the  deceased),  to  aid  and  assist, 
and  he  did  so  for  some  time,  and  then  went  away,  and  as 
he  was  going  away,  the  prisoner  Phelps  struck  him  several 
times,  and  he  was  afterwards  killed  by  violence;  but  the 
evidence  went  to  show,  that  the  prisoner  Phelps  had  gone 
away  before  the  violence,  which  caused  the  death,  was  in- 
flicted ;  but  that  the  prisoners  Southan  and  Smith  might 
have  inflicted  such  violence,  or  been  present  when  it  was 
inflicted,  about  a  quarter  of  an  hour  afterwards. 

Greaves, — ^The  policeman  had  no  right  to  apprehend 
Norris ;  and  even  if  he  had,  Overbury  (the  deceased)  had 
ceased  assisting  when  he  was  struck. 

CoLTMAN,  J. — He  would  be  entitled  to  protection  eundo, 
morando,  et  redeundo. 

Greaves, — ^At  common  law,  stealing  potatoes  out  of  the 
ground,  is  neither  a  felony  nor  misdemeanor ;  and  it  is  only 
punishable  by  the  7  &  8  Geo.  4,  c.  29,  s.  43 ;  and  (without 
a  warrant),  a  policeman  could  only  apprehend  a  person 
whom  he  found  committing  the  offence,  and  that  imme- 
diately, under  the  63rd  section  of  that  statute.  The  case 
of  Rex  V.  Curran  (A)  goes  expressly  to  this  point. 


(A)  3  C.  &  P.  397 ;  but  see  the  case  of  Hanway  v.  BouUbee,  4  C.  &  P. 
350. 
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CoLTMAN,  J. — I  am  satisfied  that  the  policeman  was  not  1341^ 
justified  in  apprehending  Norris  under  the  63rd  section  of 
the  Stat.  7  &  8  Qeo.  4,  c.  29.  K  Norris  had  committed  a 
second  offence  after  a  previous  conviction  {i},  it  is  a  felony, 
and  there  the  policeman  might  apprehend  by  common 
law. 

Greaves. — ^There  is  no  evidence  of  Norris  ever  having 
stolen  potatoes  before^  still  less  of  a  previous  conviction, 
and  no  presumption  of  such  facts  ought  to  be  made,  but 
the  contrary. 

CoLTMAN,  J. — I  think  the  evidence  does  not  show  that 
the  policeman  had  a  right  to  apprehend  Norris;  and  I 
think,  in  so  serious  a  case,  that  that  ought  to  be  very 
clearly  made  out. 

Greaves. — ^Then  assuming  that  Phelps  cannot  on  this 
evidence  be  convicted,  because  he  was  not  present  when 
the  fatal  blow  was  struck,  so  neither  can  Southan  or  Smith; 
for  the  grand  jury  have  ignored  the  count,  which  charged 
them  as  principals  in  the  first  degree ;  and  if  they  were 
convicted  on  the  2nd  and  8rd  counts,  on  the  supposition 
that  they  inflicted  the  blow,  and  on  the  ground  that  it  was 
immaterial  by  whom  the  blow  was  struck,  they  would  be 
convicted  of  one  offence  upon  a  count  which  the  grand 
jury  must  have  found  for  another  offence. 

CoLTMAN,  J. — I  am  disposed  to  think  that  they  may  be 
so  convicted;  but  I  will  reserve  the  point  if  necessary. 

Godson,  and  Greaves,  addressed  the  jury  for  the  respec- 
tive prisoners. 

CoLTMAN,  J.,  (in  summing  up). — You  will  be  relieved 
(t)  Under  the  stot.  7  &  8  Geo.  4,  c.  29,  s.  42. 


186  CASES  ON  THE 

1841.  from  inquiring  into  the  charge  of  murder,  becauae  an  ir- 
regularity has  taken  place  in  the  conduct  of  the  policeman 
at  the  outset.  In  law,  he  had  no  right  to  apprehend  a 
person  on  suspicion  of  having  stolen  growing  potatoes  out 
of  a  garden,  as  the  law  does  not  regard  such  an  offence  as 
a  felony ;  unless,  indeed,  the  person  had  been  previously 
fined  before  a  magistrate  for  a  similar  offence.  Had  the 
potatoes  been  stolen  from  a  place  of  deposit,  such  as  a 
storehouse  or  a  warehouse,  the  case  would  have  been  dif- 
ferent. If  you  think  that  Phelps  went  away  before  the 
fatal  blow  was  struck,  he  can  at  most  only  be  convicted  of 
an  assault ;  but  with  respect  to  the  other  prisoners,  you 
must  either  convict  them  of  manslaughter,  or  acquit  them 
altogether,  as  the  same  evidence  which  goes  to  show  that 
they  assaulted  the  deceased,  goes  equally  to  show  that  they 
killed  him. 

Verdict. — Phelps  guilty  of  an  assault — 
Southan  and  Smith — Not  guilty. 

OodsoH. — I  submit  that  Phelps  cannot  be  convicted  of 
an  assault  in  this  case,  as  the  assault  was  totally  indepen- 
dent of  the  felony.  It  is  only  where  the  assault  is  in- 
cluded in  the  felony  charged,  that  a  conviction  for  an  as- 
sault can  take  place.  This  case  is  the  same  as  if  Phelps 
had  struck  the  deceased,  and  afterwards,  some  person 
wholly  unconnected  with  Phelps,  and  not  knowing  that  he 
had  struck  the  deceased,  had  killed  the  deceased  after 
Phelps  had  gone  away.  The  cases  of  Reg.  v.  St.  George  (*), 
Reff.  V.  Qutiridge  (/),  are  authorities  in  my  favour. 

CoLTMAN,  J. — I  will  reserve  the  point  for  the  considera- 
tion of  the  fifteen  judges. 

W.  J.  Alexander  and  Francilhn,  for  the  prosecution. 

(*)  9C.  &P.483.  (/)Id.471. 
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Godfon  and  Keating ^  for  the  prisoner  Phelps.  1341^ 

Greaves,  and  W.  H.  Cooke,  for  the  prisoners  Southan  and 
Smith. 

[Attornies — Homer  ^  Harvey,  and  SmaUridge,'] 


In  the  ensning  Term^  the  case  was  considered  by  the 
Fifteen  Judges^  who  were  of  opinion,  that  the  conviction  of 
the  prisoner  Phelps  for  the  assault  was  wrong. 


CENTKAL   CRIMINAL  COURT. 


JANUARY  SESSIONS,  1841. 

BVPORE    MR.    JUSTICE    HAULE    AND    MR.    BARON    ROLFB. 


Rbgina  V,  John  Crisham. 

TJan,  7. 
HE  indictment  stated  that  one  Feter  M^onough  upon  An  indictment 
one  Bridget  Lamb  did  make  an  assault,  and  her  the  said  "hf^^hat^ 
Bridget  Lamb  Tiolently,  feloniously,  and  against  her  will  committed  » 
did  ravish,  Sec. ;  and  went  on  to  state  that  the  prisoner  b.  was  present 
was  present,  and  feloniously  aided  and  assisted  the  said  [htlnghimin' 
Peter  MDonough  in  the  commission  of  the  said  felony,  of*the°fci"n^°° 
contnury  to  the  statute,  &c.    After  a  verdict  of  guilty —      '« '^cii  a  case 

•^  '  o        ^  the  party  aiding 

may  be  cliarged 

Payne,  for  the  prisoner,  moved  in  arrest  of  judgment. —  iniawl"princ" 
The  indictment  charges  the  prisoner  with  aiding  and  assist-  p^  |"^*^*  ^J 
ing  M'Donough  in  the  commission  of  a  rape,  contrary  to  was  in  fact,  a 
the  statute.     Now,  there  not  being  any  statutory  provi-  second  degree.^ 
sions  applicable  to  persons  aiding  and  abetting  in  cases 
of  this  nature,  I  submit  that  the  indictment  is  wrongly 
firamed.    The  prisoner,  in  the  absence  of  any  express  pro- 
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1841.  vision  by  statute,  shonld  have  been  indicted  as  at  common 
law;  and  the  indictment  should  have  charged  him  as  a 
principal,  and  stated  that  he,  as  well  as  M^onough, 
ravished  the  prosecutor.  In  Folke^s  case  (a),  an  indict- 
ment, charging  the  prisoner  both  as  principal  in  the  first 
degree,  and  as  aiding  and  abetting  other  men  in  commit- 
ting a  rape,  was  held  after  conviction  to  be  valid  on  the 
count  charging  the  prisoner  as  princ^L  The  statute  of 
9  Geo.  4,  c.  31,  which  declares,  in  the  16th  section,  that 
every  person,  convicted  of  the  crime  of  rape,  shall  suffer 
death,  makes  no  specific  provision  as  to  aiders  and  abettors, 
with  reference  to  that  offence.  The  7  &  8  Gteo.  4,  c.  29, 
and  the  7  &  8  Geo.  4,  c.  30,  make  provision  for  principals 
in  the  second  degree,  with  reference  to  the  felonies  men- 
tioned in  them  respectively;  but  the  stat.  9  Geo.  4,  c.  31, 
does  not  contain  any  such  provision  with  respect  to  the 
offence  of  rape. 

Maule,  J. — Then  your  objection  is,  that  the  offence 
which  has  been  committed  is  not  stated  in  the  indictment. 

Payne, — My  objection  is,  that  the  person  is  not  charged, 
as  he  ought  to  have  been,  as  a  principal. 

RoLFK,  B. — Is  he  not  so  charged  in  the  indictment  ?  It 
alleges  that  M'Donough  committed  a  rape,  and  the  pri- 
soner aided  and  assisted  him.  Is  not  that  another  way  of 
saying  that  the  prisoner  committed  a  rape? 

Mavlk,  J. — ^There  does  not  appear  to  me  to  be  any 
ground  for  the  objection.  It  has  been  already  decided 
that,  in  a  case  of  this  description,  the  party  may  be  charged 
Acconling  to  the  fact,  or  indicted  as  a  principal  in^he  first 
doKnu)  (A), 

Paym^^  for  the  prisoner. 

(«»)  I  Mm>,  (\  C.  H,  354.  thst  a  count  similar  to  that  in  the 

(h)  Hvi)  thit  ca»<^  mX  H0X  v.  Gray  above  case  was  good.   See  also  the 

Miut  M  Htf,  7  Curr.  j^  P«yn«»»  164,  in  case  of  Reg.  v.  Pkelpiy  ante,  p. 

yn\\W\\  Mr,  JuMUh»  <Wrr««/yf  held  180. 


CENTRAL  CRIMINAL  COURT,  4  VICT. 
FEBRUARY  SESSION,  1841. 

BEFORE  THE  HON.  CHARLES  EWAN  LAW,  RECORDER. 

In  the  Matter  of  Frederick  George  White.  Feh.  ut. 

On  the  feret  day  of  the  Session,  Mr.  Frederick  George  The  exemption 

White,  who  carried  on  the  business  of  a  wharfinger  at  jurymen,  ciaim- 

Kennett  wharf  in  Upper  Thames  Street  in  the  city  of  Lon-  J^^Vfthr"' 

don,  was  called,  in  pursuance  of  a  summons  which  had  Barbcw'  Com- 

'  -^  ,  pany  under  the 

been  duly  served,  to  appear  and  serve  on  the  petty  jury  for  charters  of 
the  trial  of  prisoners,  but  not  appearing  was  ordered  to  be  ficar^^i^andthe 
fined  £20.  '^N^^^^'^d' 

c.  lo,  does  not 

On  the  15th  of  February,  notice  in  writing  was  sent  to  extend  to  the 

^  °  .  Central  CrimU 

Mr.  White  by  Mr.  Clark,  the  clerk  of  the  Court,  inform-  nai  Court,  but 
ing  him  of  the  fine,  and  stating  that  it  would  be  estreated  Jhe^iocaTcoIi^u 
into  the  Exchequer,  unless  he  should  make  sufficient  ex-  ®/****^^}Jg^*' 
cnse  by  affidavit,  at  the  next  sitting  of  the  Court,  on  Mon-  before  the 
day  the  1st  of  March.  sheriffs,  or  the 

In  consequence  of  this  notice,  Mr.  White  made  the  fol- 
lowing affidavit: — 

"  In  the  Central  Criminal  Court. 

''Frederick  G«orge  White,  of  &c.,  maketh  oath  and 
saith,  that  he  this  deponent  is  exempt  from  serving  on 
juries  for  the  city  of  London  or  elsewhere,  being  a  freeman 
of  the  Barbers'  Company  of  the  said  city  of  London,  estab- 
lished in  pursuance  of  an  act  of  Parliament  made  and 
passed  in  the  18th  year  of  the  reign  of  King  G«orge 
the  Second,  intituled, '  An  Act  for  making  the  Surgeons 
of  London  and  the  Barbers  of  London  two  separate  and 
distinct  Corporations.'  And  this  deponent  further  saith, 
that  he  hath,  by  virtue  of  the  said  act,  been  exempted  on  a 
prerious  occasion  at  this  Court,  and  also  at  the  Secondaries 
Court,  Baainghall  Street,  from  serving  on  juries.  And  this 
deponent  further  saith,  that  a  letter  was  sent,  on  the  1st 
VOL.  !•  o  N.  p. 


coroner. 
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1841.        d&7  of  February  last,  by  this  deponent,  stating  the  ground 
"^  ^^  ^      of  such  exemption." 


I  re 


Whitb.  On  this  affidavit  being  read  to  the  Court, 

Law,  Recorder,  said,  that,  in  his  opinion,  the  exemption 
claimed  was  not  sustainable  in  law;  but,  under  the  circum- 
stances, he  directed  the  fine  to  be  taken  off,  and  the  party 
to  be  summoned  again  for  another  Session,  in  order  that 
in  the  meantime  the  opinion  of  some  of  the  Judges  might 
be  taken  upon  the  subject. 

The  matter  was  accordingly  brought  to  the  notice  of 
several  of  their  Lordships. 

The  statute  18  Geo.  2,  c.  15,  passed  in  the  year  1783, 
which  was  relied  on  by  the  party  claiming  the  exemption, 
was  referred  to. 

The  preamble,  in  reciting  the  letters  patent  of  the  Ist 
year  of  King  Edw.  4th,  contained,  inter  alia,  this  passage : 
*^  And  his  said  Majesty  did  furth^  grant,  that  the  said 
masters  or  governors  and  commonalty  of  the  said  mystery 
of  barbers  and  their  successors,  nor  any  of  them,  should  m 
any  manner  thereafter  be  summoned  or  put  upon  any  assises, 
juries,  inquests,  inquisitions,  attaints,  or  other  recogmz- 
ances  to  be  taken  within  the  said  city  and  suburbs  th^eof, 
btfore  the  Mayor  or  Sheriffs  or  Coroners  of  the  same  city 
for  the  time  being,  or  summoned  by  any  of  his  officer  or 
officers,  minister  or  ministers,  although  such  juries,  inqui- 
sitions, or  recognizances,  should  be  summoned  upon  a 
writ  or  writs  of  right ;  but  that  the  said  masters  or  gover- 
nors and  commonalty  of  the  aforesaid  mystery  and  their 
successors,  and  every  of  them,  should  be  thereof  acquitted 
and  wholly  discharged  for  ever.'' 

Also,  in  reciting  the  act  of  32  Hen.  8th,  which  incorpo- 
rated and  united  the  barbers  of  London  and  the  sui^;eons 
of  London,  the  preamble  of  the  18  Greo.  2,  c.  15,  inter  alia, 
states,  that  it  was  enacted,  "  That  all  persons  of  the  said 
company  incorporated  by  the  said  act  and  their  successors, 
that  should  be  lawfuUy  admitted  and  approved  to  occupy 
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awrgery  after  the  form  of  the  statute  in  that  ease  made  and        \^i^ 
provided^  should  be  exempt  from  bearing  of  armour,  or  to  be 
put  in  any  watches  or  inquests. 

The  stat.  18  Geo.  2,  c.  15,  further  recites  the  charter  of 
5  Car.  1,  confirming  and  enlarging  the  priyileges  of  the 
united  corporation;  and  then  proceeds  to  enact,  that,  firom 
and  after  the  24th  of  June,  1745,  the  said  union  and  in- 
corporation of  the  barbers  and  surgeons  of  London  should 
be  dissolved;  and  the  members  who  were  admitted  and 
approved  surgeons,  and  their  successors,  should  be  a  sepa- 
rate and  distinct  body  corporate.  After  making  several 
regulations  relating  to  the  surgeons,  and  enacting  that  they 
shall  have  certain  privileges,  so  long  as  they  shall  exercise 
the  art  of  surgery  and  no  longer,  among  which  privileges, 
an  exemption  ''  of  and  from  being  put  into  or  serving  upon 
any  jury  or  inquest/*  the  act  proceeds  to  make  provision 
with  respect  to  the  barbers;  and  among  other  things,  with 
respect  to  them,  it  enacts  as  follows: — ''That  the  master, 
governors,  and  commonalty  of  the  mystery  of  barbers  of 
London,  hereby  made,  established,  and  incorporated  as 
aforesaid,  and  their  successors,  and  all  persons  who  shall  be 
free  of  the  same  company  or  corporation,  shall  and  may, 
firom  time  to  time  and  at  all  times  for  ever  hereafter,  have, 
hold,  and  enjoy,  all  and  every  such  and  the  same  liberties, 
privileges,  franchises,  powers,  and  authorities,  as  the  said 
wdted  company  or  corporation,  with  respect  to  every  thing 
but  siirgery,  and  the  members  of  the  said  united  company 
occupying  the  feat  or  craft  of  barbery  or  shaving,  could  or 
might  respectively  have  had,  held,  and  enjoyed,  by  virtue 
of  the  said  recited  act  of  union  or  incorporation,  and  let- 
ters-patent of  his  late  Majesty  King  Charles  the  First,  and 
other  the  royal  grants,  charters,  and  patents  therein  respec- 
tively mentioned  and  referred  to,  so  far  as  the  same  do  not 
concern  or  relate  to  the  art  and  science  of  surgery;  and 
that  in  as  full,  ample,  and  beneficial  manner,  to  all  intents 
and  purposes,  as  if  the  same  had  been  expressly  repeated, 
set  down,  and  enacted  in  and  by  this  present  act/' 

o2 
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1841.  The  Judges  to  whom  the  question  was  submitted^  were 

of  opinion  that  the  Recorder  was  correct  in  his  decision, 
that  the  exemption  of  the  freemen  of  the  Barbers'  Com- 
pany did  not  extend  to  the  Central  Criminal  Court;  and 
their  Lordships  considered  that,  under  the  words  of  the 
charter  of  1  Edw.  4,  confirmed  by  the  stat.  of  18  Oeo.  2, 
it  was  confined  to  the  local  Courts  of  the  city,  viz.  such  as 
are  held  before  the  Lord  Mayor,  the  Sheriff,  or  the  Co- 
roner. 

In  consequence  of  this,  in  the  December  Session  of  the 
same  year,  when  a  person  named  Stone,  who  had  been 
summoned  as  a  juryman,  stated  that  he  was  a  member  of 
the  Barbers'  Company,  and  claimed  exemption  firom  serving 
on  that  ground. 

Law,  Recorder,  said,  that  the  exemption  only  extended 
to  the  local  Courts  of  the  city,  and  did  not  apply  to  the 
Central  Criminal  Court.  And  he  added,  that  he  had  con- 
sulted several  of  the  Judges  upon  the  subject,  and  had 
their  authority  for  saying,  that  they  agreed  with  him  in 
the  opinion  which  he  had  formed. 
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MARCH  SESSION,  1841. 

BEFORE  MB.  JUSTICE  WILLIAMS  AND  MR.  COMMON  SERJEANT 
MIREHOUSE. 


T 


Beqina  v.  John  Douglas,  Esq.  March  ^rd, 

HE  first  connt  of  the  indictment  stated,  that  the  pri-  Where  a  cap- 

soner,  describing  him  as  late  of  the  parish  of  Wandsworth,  my"gurrend«ed 

in  the  county  of  Surrey,  Esq.,  and  Henry  Maxwell  Wain-  *^"/^^jJ^^j[^ 

Wright,  late  of  the  same  place,  Esq.,  on  the  12th  day  of  his  trial  at  the 

September,  in  the  4th  year  of  the  reign  of  our  Sovereign  nai  Court,  for" 

Lady  Victoria,  with  force  and  arms  at  the  parish  aforesaid,  [hwUn^at  an- 

in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  o**>«f  ("^  ». 

"  •*  duel),  with  in- 

Central  Criminal  Court,  with  a  certain  pistol  then  and  tent  to  kill  him, 

there  loaded  with  gunpowder  and  a  leaden  bullet,  at  and  juid,  that  he 

against  one  Harvey  Gamett  Phipps  Tuckett  then  and  ^;[^e^thin*the 

there  being,  then  and  there  feloniously,  wilfully,  and  un-  ^©c^  Uke  all 

other  prisoners 

lawfully  did  shoot,  with  intent  thereby  then  and  there  charg^with 
feloniously,  wilfully,  and  of  their  malice  aforethought,  the  his^ezpreMinga 
said  Harvey  Gamett  Phipps  Tuckett  to  kill  and  murder,  ^^^^^^J^^ 
against  the  form   of  the  statute  &c.,   and  against  the  allowed  to  hare 

three  friends  to 
peace  &C.  sund  beside 

There  were  other  counts  charging  the  intent  to  be  to  ^*  wh«rthe 
maim  and  disable,  and  to  do  grievous  bodily  harm.  * h^^*^*'d*"h 

The  bill  was  ignored  against  Captain  Wainwright.  person  shot  at 

On  the  8rd  of  March,  1841  (a).  Captain  Douglas  surren-  oarnettPhipps 

Tuckett,  it  was 

held,  that  Tuck- 

ett's  card,  though  giren  to  one  of  the  witnesses  in  the  presence  of  the  party  charged,  could  not 

be  given  in  evidence  against  him  on  his  trial  to  prove  the  name,  as  its  contents  were  not  shewn 

to  have  been  communicated  to  him. 

Where  an  indictment  for  felony  was  found  at  the  Central  Criminal  Court  against  a  peer  of 
the  realm  and  several  commoners,  at  a  time  while  the  Houses  of  Parliament  were  not  sitting, 
the  recognisances  of  the  commoners  were  respited  from  session  to  session,  until  after  the  case  of 
the  peer  had  been  disposed  of  in  the  House  of  Lords. 

(a)  The  Earl  of  Cardigan  had  with  the  same  offence,  and  acquit- 
been  preTiously  tried  by  his  peers,  ted  on  the  same  ground  as  Captain 
on   an  indictment  chaiging  him      Douglas. 
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1841.        dered  in  discharge  of  his  bail,  for  the  purpose  of  taking 

'^„   '    ^      his  trial  (i). 
Reoina  ^  ' 

Douglas.         Thesiger,  who  was  counsel  for  him,  applied  to  his  Lord- 
ship to  allow  him  to  stand  outside  the  dock. 

Williams,  J.,  declined  to  grant  the  application. 

Theriger  submitted,  that,  if  Captain  Douglas  were  com- 
mitted to  the  custody  of  the  Sheriff,  it  would  be  sufficient, 
without  requiring  him  to  go  into  the  dock. 

Williams,  J. — It  is  an  ordinary  case  of  felony.  I  can- 
not make  a  distinction  between  one  person  and  another. 

Captain  Douglas  then  went  into  the  dock,  and  pleaded 
"  not  guilty"  to  the  indictment  (c). 

Application  was  then  made  that  some  of  his  Mends  might 
stand  beside  him  in  the  dock. 

Williams,  J. — ^Prisoner,  is  it  your  wish  that  some  of 
your  friends  should  be  near  you? 

The  prisoner  replied  in  the  affirmative 

Williams,  J. — ^There  is  no  objection  to  it  if  you  wish  it. 

Three  friends  of  the  prisoner  were  then  allowed  to  re- 
main with  him  in  the  dock  during  the  trial. 

On  the  part  of  the  prosecutor,  Thomas  Hunt  Dann, 
constable  of  the  parish  of  Wimbledon,  having  a  house  and 
mill  on  Wimbledon  Common,  Sarah  Dann  his  wife,  and 
Sebastian  Bjrron  Dann  his  son,  were  called  as  witnesses. 

(()  The  indictment  was  found  at  Lords  might  first  dispose  of  the  case 

the  October  Session  of  1840,  but  against  the  Earl  of  Cardigan, 

the  recognizances  of  Captain  Doug-  (c)  See  the  case  of  Beg,  v.SL 

las  were  respited  from  session   to  George,  9  C.  &  P.  483,  and  the 

session,  in  order  that  the  House  of  authorities  there  referred  to. 
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They  proved  that  a  duel  was  fought  on  the  12th  of  Sep-  |g4x, 
tember,  between  Lord  Cardigan  and  another  person,  but 
did  not  identify  the  prisoner.  Captain  Douglas,  as  the  se- 
cond of  Lord  Cardigan;  on  the  contrary,  Mrs.  Dann  pointed 
him  out  as  Captain  Tuckett,  the  person  who  was  wounded. 
Sir  James  Eglinton  Anderson  was  then  called.  In 
answer  to  questions  from  the  Judge,  he  said,  ''  I  am  a 
physician ;''  but,  on  being  questioned  as  to  whether  he  was 
at  Wimbledon  on  the  13th  of  September,  he  said,  '^  As  my 
answering  that  question  may  involve  me  in  some  difficulty, 
I  trust  your  Lordship  will  not  press  it.  I  am  apprehensive 
that  my  answering  any  question  affecting  Captain  Tuckett 
may  implicate  myself.'' 

Williams,  J. — Do  you  know  Captain  Tuckett  ? 

Witness. — ^I  do. 

Williams,  J. — ^When  did  you  last  see  him? 

Witness. — The  whole  bearing  of  this  question  would 
tend  ultimately  to  implicate  myself.  I  trust  your  lordship 
will  not  press  me  to  answer. 

Williams,  J. — ^Was  he  well  or  ill  when  you  saw  him  last  ? 

Witness. — ^I  fear  the  same  answer  must  be  given  to  that. 

Williams,  J. — Then  I  understand  you  to  decline  an- 
swering any  question  about  a  visit  to  Wimbledon  or 
Putney,  on  the  12th  of  September? 

Witness. — I  do ;  upon  that  principle — 

Williams,  J. — ^That  it  may  tend  to  implicate  yourself? 

Witness. — Yes. 

Williams,  J. — ^Then  you  may  stand  down. 
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1841.  ^^^  ^^^7  other  witness  to  prove  the  facts  of  the  case 

was  John  Busain^  who  saidi  "  I  am  police  inspector  of 
Wandsworth;  a  little  before  six  o'clock  in  the  evening  of 
the  12th  of  September  last,  two  cases  of  duelling  pistols 
were  given  me  by  Dann,  the  miller ;  I  know  Lord  Cardi- 
gan; he  came  into  the  station  before  the  pistols  were  deli- 
vered; I  knew  nothing  of  the  duel;  Captain  Douglas  was 
with  Lord  Cardigan;  he  gave  his  'name,  John  Douglas, 
captain  of  the  11th  Hussars/  by  word  of  mouth ;  that  was 
on  Saturday  evening;  they  did  not  go  before  the  justices 
till  Monday  morning;  I  took  down  the  charge  from  Dann; 
it  was  taken  in  writing;  I  have  not  got  it  here;  I  was  not 
ordered  to  bring  it;  I  know  the  person  of  Captain  Doug- 
las; he  is  at  the  bar  now;  Lord  Cardigan  and  he  were 
together  at  the  station  till  they  were  bailed,  which  was 
almost  immediately  after;  when  Lord  Cardigan  came  in, 
he  said  he  was  a  prisoner,  he  believed;  I  said,  'What  for?' 
He  said  he  had  been  fighting  a  duel  he  believed;  and  as 
Captain  Douglas  came  up  the  steps  he  pointed  his  finger  oner 
his  shoulder,  and  said,  *  So  is  this  gentleman  also,  my  second, 
Captain  Douglas;'  a  part  of  the  conversation  took  place  be- 
fore Captain  Douglas  came  up;  and  Lord  Cardigan  said  he 
was  a  prisoner,  he  believed;  Captain  Douglas  could  hear 
that;  he  was  close  enough  to  have  heard  it;  I  do  not  remember 
that  he  made  any  remark  upon  it"  On  his  cross-examina- 
tion the  witness,  among  other  things,  said,  "  When  Lord 
Cardigan  pointed,  Captain  Douglas  had  just  stepped  up  to 
the  door-sill;  he  had  just  come  into  the  office;  it  takes  no 
time  to  get  up  the  steps;  it  is  true  that  when  Lord  Cardi- 
gan said  what  he  did,  Captain  Douglas  was  c&ming  up  the 
steps;  I  was  close  by  Lord  Cardigan;  there  was  not  the 
least  occasion  for  Lord  Cardigan  to  speak  loud  to  make  me 
hear/' 

Thomas  Hunt  Dann  was  then  recalled,  and  said,  "  There 
were  five  gentlemen  altogether  in  the  yard;  I  can  undertake 
to  say  that  those  five  were  the  four  that  were  on  the  groimd, 
and  the  fifth  at  Currie's  garden ;  I  am  sure  of  that;  a  card 
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was  given  me  by  same  one,  who  I  understood  was  Captain  1941^ 
Tuckett  or  Captain  Wainwright,  the  other  two  were  close 
to  me  at  the  time;  they  were  all  five  in  the  yard;  Lord 
Cardigan  was  farthest  from  me.  I  do  not  remember  any 
thing  being  said  when  the  card  was  given  me,  any  more 
than  that  it  was  a  card  of  their  address ;  this  is  the  card/' 

Thesiger  objected  to  the  reception  of  the  card. — I  will 
assume  that  Captain  Tuckett  gave  the  card  himself,  yet 
the  contents  do  not  appear  to  have  been  communicated  to 
Captain  Douglas;  and,  therefore,  it  is  not  evidence  against 
him. 

Williams^  J. — It  does  not  appear  that  anything  was 
said  to  bring  it  to  the  cognizance  of  Captain  Douglas.  I 
think  it  is  sufficiently  doubtful  for  me  not  to  receive  it. 

Thomas  Bicknell,  the  superintendent  of  the  Y  division 
of  police,  who  was  bound  over  to  prosecute  by  the  magis- 
trates, was  then  called. 

Williams,  J.,  said  to  him,  **  I  have  examined  all  the 
witneiues  of  whom  there  are  any  depositions;  and  I  have 
called  all  those  of  whom  I  have  any  knowledge  by  their 
names  being  on  the  back  of  the  bill : — Is  there  any  other 
witness,  of  whose  presence  you  are  aware,  who  can  give 
any  evidence  concerning  this  transaction  ?'' 

The  witness  replied,  that  the  only  other  witness  of  whom 
he  knew  was  Mr.  Fletcher,  the  clerk  to  the  magistrates 
at  Wandsworth ;  but  he  was  not  aware  what  evidence  he 
had  to  give. 

Mr.  Fletcher  was  called,  and  said,  **  I  was  subpcenaed  a 
few  days  ago  by  Mr.  Hobler,  the  solicitor  for  the  prosecu- 
tion, and  I  attended  here  in  consequence;  I  know  nothing 
of  the  transaction,  except  the  circumstances  which  took 
place  before  the  magistrates;  I  am  the  clerk;  the  deposi- 
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1841.  tions  were  returned  to  this  Conrt,  they  did  not  go  to 
the  House  of  Lords  in  the  first  instance;  there  were  other 
depositions  taken  besides  those  on  the  previous  examina* 
tion  of  the  prisoners^  and  the  substance  of  them  is  embo- 
died in  this  evidence,  which  is  the  final  examination ;  I  am 
not  aware  of  any  witnesses  except  those  whose  names  have 
been  called." 

Williams,  J.,  did  not  call  on  Thesiger  to  address  the 
jury,  but  himself  said — ^All  the  evidence  having  been  gone 
through,  it  remains  for  me  to  remark  that  there  is  no  case 
to  be  submitted  to  your  consideration  at  all.  Not  that 
we  can  close  our  eyes  to  the  fact  that  there  was  a  duel 
fought,  but  the  charge  is,  that  the  prisoner  did  shoot  at 
one  Harvey  Gamett  Phipps  Tuckett.  There  is  no  evidence 
that  a  man  of  that  name  (and  it  is  by  names  that  men  are 
known  one  from  another)  was  shot  at  on  the  day  in  ques- 
tion, by  the  prisoner  at  the  bar.  The  card,  if  it  could 
have  been  legally  produced  iif  evidence,  would  not  have 
carried  it  any  farther,  for  it  contained  only  the  name  of 
"  Captain  Harvey  Tuckett ;"  and  that  would  be  no  more 
evidence  that  the  person  so  named  was  of  necessity  the  per- 
son having  two  additional  names,  than  it  would  be  that 
John  Thomas  is  Peter  Nokes.  I  may  also  remind  you,  that 
no  person  has  sworn  to  the  presence  of  the  prisoner  Captain 
Douglas  at  all.  There  certainly  was  evidence  of  the  fact 
of  Lord  Cardigan  having  said,  in  the  hearing  of  Captain 
Douglas,  that  he  was  his  second ;  but  that  evidence  would 
have  been  subject  to  observation.  I  should,  however,  have 
submitted  it  to  you,  such  as  it  is,  if  the  preliminary  matter 
had  not  altogether  failed.  The  consequence  of  all  this  is, 
that  the  indictment  falls  to  the  ground,  and  the  prisoner 
must  be  acquitted. 

Verdict — Not  guilty. 

Thesiger,  Wrangham,  Serjt.,  and  Bodkin,  for  the  prisoner. 
[  A  ttorn  ey^PoweU,  ] 
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The  indictment  against  Lord  Cardigan  was  found  at  the  1941, 
Central  Criminal  Court  in  the  October  Sessions,  at  which 
time  the  House  of  Lords  was  not  sitting.  Application 
was  therefore  made  by  Adolphus,  as  counsel  for  his  Lord- 
ship^ to  have  his  recognizances  respited  from  session  to 
session,  as  he  was  entitled  to  be  tried  by  his  Peers.  In 
Hawkins's  Pleas  of  the  Crown,  chap.  44,  s.  15,  it  is  said, 
''Also  it  hath  been  adjudged,  that  neither  the  said  clause 
of  Magna  Charta  nor  any  other  law,  privileges  a  Peer  from 
being  indicted  by  a  GrtmdJury  of  Commoners,  either  in  the 
King's  'Bench  or  before  Commissioners  of  Oyer,  or  the 
Coroner,  &c.^^  In  s.  13  it  is  said,  ''As  to  what  crimes  a 
Peer  is  to  be  tried  by  his  Peers,  I  take  it  to  be  agreed  that 
he  has  a  right  to  be  so  tried  upon  an  indictment  of  treason 
or  felony,  whether  such  treason  or  felony  be  made  such  by 
the  common  law,  or  by  statute ;  and  also  upon  an  indict- 
ment for  misprision  of  treason  or  felony ;  but  it  seems  that, 
regularly,  he  is  to  be  tried  by  the  country  for  all  other 
crimes  out  of  Parliament,  Ibis  Prsemunire,  Biot,  &c/' 
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1841. 


MARCH  SESSION,  1841. 

BEFORE   LORD  CHIEF  JUSTICE  TINDAL,  MR.  JUSTICE   BOSAN- 
QUET,  AND  MR.  JUSTICE  WILLIAMS. 


March  3rd,      Beoina  V.  P.  M.  S.  WALLACE  and  M.  S.  S.  Wallace  (a). 

X  HE  first  count  of  the  indictment  stated  that  Edmund 
Loose,  late  of  London,  mariner,  with  force  and  arms  &c., 
a  certain  vessel  called  the  Dryad,  the  property  of  Alexan- 
der Howden  and  others,  on  a  certain  voyage  upon  the 
high  seas  then  being,  then  and  there  upon  the  high  seas 

^"fndicte™and  ^^ti^^  t^®  jurisdiction  of  the  Admiralty  of  England,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court, 
feloniously,  unlawfully,  and  maliciously  did  cast  away  and 
destroy,  with  intent  to  prejudice  the  said  Alexander  How- 
den and  another  being  part  owners  of  the  said  vessel, 
against  the  form  of  the  statute,  &c.  And  further,  that 
Patrick  Maxwell  Stewart  Wallace,  before  the  said  felony 

offender  haTiiot  ^^  Committed,  in  form  aforesaid,  at  London  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  did  feloniously  and  maliciously  incite,  move,  aid, 
counsel,  hire,  and  command  the  said  Edmund  Loose,  the 
said  felony,  in  manner  and  form  aforesaid,  to  do  and  com- 
mit, against  the  statute,  &c.  Then  followed  a  similar 
statement  with  reference  to  the  other  prisoner  Michael 


An  accessory 
before  the  fact 
to  a  felony  com- 
mitted on  the 
high  seas  with- 
in the  jurisdic- 
tion of  the  Ad- 
miralty of 


tried  at  the 
Central  Crimi- 
nal  Court,  by 
virtue  of  the 
statutes  7  Geo. 
4,  c.64,  s.  9, 
and  4  &  5  Will. 
4,  c.  B6,  8.  22, 
although  the 
person  charged 
as  the  principal 


been  "  commit- 
ted to  or  de- 
tained in"  the 
gaol  of  New- 
gate for  his 
offence. 

A  person  may 
be  tried  under 
the  statutes 
7  Will.  4  and 
1  Vict.  c.  89, 
88.  6  &  11,  as  an 
accessory  be- 
fore the  fact  to  the  offence  of  setting  fire  to  a  vessel,  of  which  he  was  at  the  time  a  part  owner. 

An  indictment  is  properly  framed,  which  states  that  the  principal  felon  cast  away  and  de- 
stroyed a  vessel,  and  that  the  accessory  incited,  moved,  aided,  counselled,  hired,  and  commanded 
him  to  do  it ;  and  the  accessory  may  be  convicted  on  an  indictment  so  framed,  although  the 
principal  felon  has  not  been  tried,  and  does  not  appear  to  be  amenable  to  justice. 


(a)  The  prisoners  severed  in 
their  challenges,  and  were  there- 
fore tried  separately:  but  as  the 
arguments  and  decisions  were  the 


same  in  both  cases,  it  has  been 
thought  most  convenient  to  report 
the  two  together. 
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Shaw  Stewart  Wallace,  charging  him  also  as  an  accessory        \g4\^ 
before  the  fact. 

The  second  count  omitted  the  words  which  described 
the  vessel  as  the  property  of  Alexander  Howden  and 
others. 

The  third  and  fourth  counts  were  similar  to  the  first 
and  second,  except  that  they  charged  the  intent  to  be  ''  to 
prqadice  Scoho  Juan  de  Zulietta  and  others,  the  owners 
of  certain  goods  then  and  there  laden  and  being  on  board 
the  said  vessel/^ 

The  fifth  and  sixth  counts  charged  the  intent  to  be,  ''to 
prejudice  John  Irving,  then  and  still  being  the  chairman  of 
a  certain  company  called  by  the  name  of  the  Alliance  Marine 
Assurance  Company,  which  company  had,  before  then,  un- 
derwritten a  certain  policy  on  certain  goods  then  being  on 
board  the  said  vessel,  which  said  policy  was  then  in  full 
force  and  operation/^ 

There  were  several  other  counts,  stating  the  intent  to 
be  to  prejudice  the  underwriters  on  other  policies  of  insur- 
ance ;  some  of  them  effected  on  goods;  some  on  the  vessel, 
and  some  upon  freight. 

From  the  evidence  at  the  trial  it  appeared,  that  Alexan- 
der Howden  and  a  person  named  Anstice,  were  the  owners 
of  one-fourth  of  the  Dryad,  and  the  prisoner  Michael  Shaw 
Stewart  Wallace  was  the  owner  of  the  remaining  three- 
fourths;  that  the  goods  which  were  sent  on  board  by  Zuli- 
etta &  Company,  who  chartered  the  ship,  were  insured  at 
Lloyd^s,  and  an  intent  to  prejudice  the  underwriters  of 
the  policy  which  insured  them  was  alleged  in  one  of  the 
counts  in  the  indictment.  Sut  there  were  also  three  dif- 
ferent policies  effected  by  the  prisoners  themselves  on  cer- 
tain goods  specified  in  the  policies,  but  no  part  of  those 
goods  was  put  on  board  the  vessel. 

It  was  also  proved  that  the  Dryad  was  wilfully  sunk  by 
Loose,  who  was  the  captain,  on  the  high  seas  near  the 
island  of  St.  Domingo;  and  (with  the  exception  of  a  very 
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trifling  salvage)  there  was  a  total  loss  both  of  the  ship  and 
cargo.  Loose  had  not  been  tried  for  his  offence,  and  as 
far  as  the  evidence  went,  it  appeared  that  he  was  not 
amenable  to  justice. 

J.  Jervis,  C.  PhiUips,  Doane,  and  BaUantine,  on  the  part 
of  the  prisoners,  in  the  two  cases,  contended,  inter  alia, 
that  the  Court  had  not  jurisdiction  to  try  them.  The  arga- 
ment  was  as  follows : — ^The  stat.  7  &  8  Geo.  4,  c.  64,  s.  9, 
which  applies  to  the  trial  of  accessories  before  the  fact, 
provides,  that,  "  if  any  person  shall  counsel,  procure,  or 
command  any  other  person  to  commit  any  felony,  whether 
the  same  shall  be  a  felony  at  common  law,  or  by  virtue  of 
any  statute  or  statutes  made  or  to  be  made,  the  person  so 
counselling,  procuring,  or  commanding,  shall  be  deemed 
guilty  of  felony,  and  may  be  indicted  and  convicted,  either 
as  an  accessory  before  the  fact  to  the  principal  felony,  toge- 
ther with  the  principal  felon,  or  may  be  indicted  and  con- 
victed of  a  substantive  felony,  whether  the  principal  felon 
shall  or  shall  not  have  been  previously  convicted,  or  shall 
or  shall  not  be  amenable  to  justice,  and  may  be  punished 
in  the  same  manner  as  an  accessory  before  the  fact  to  the 
same  felony,  if  convicted  as  an  accessory,  may  be  pun- 
ished; and  the  offence  of  the  person  so  counselling,  procur- 
ing, or  commanding,  howsoever  indicted,  may  be  inquired 
of,  tried,  determined,  and  punished  by  any  Court  which 
shall  have  jurisdiction  to  try  the  principal  feUm,  in  the  same 
manner  as  if  such  offence  had  been  committed  at  the  same 
place  as  the  principal  felony,  although  such  offence  may 
have  been  committed  either  on  the  high  seas  or  at  any 
place  on  land,  whether  within  her  Majesty's  dominions 
or  without.''  This  is  a  jurisdiction  which  attaches  to  the 
person  of  the  felon  and  not  to  the  offence;  or,  in  other 
words,  any  Court,  having  jurisdiction  to  try  the  principal 
felon,  may  try  the  accessories,  just  as  if  the  offence  had 
been  committed  where  the  principal  felon  was.    The  stat. 
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4  &  5  Win.  4,  c.  36^  s.  22,  enacts,  that  it  shall  be  lawful  ^g^]^ 
for  the  Judges  of  the  Central  Criminal  Court  ''to  inquire 
of,  hear,  and  determine  any  offence  or  offences  committed, 
or  alleged  to  have  been  committed,  on  the  high  seas  and 
other  places  within  the  jurisdiction  of  the  Admiralty  of 
England,  and  to  deliver  the  gaol  of  Newgate  of  any  per- 
son or  persons  committed  to  or  detained  therein,  for  any 
offence  or  offences  alleged  to  have  been  done  and  commit- 
ted upon  the  high  seas  aforesaid,  within  the  jurisdiction  of 
the  Admiralty  of  England/^  Therefore  the  jurisdiction  of 
the  Court  depends,  as  in  the  case  of  bigamy  and  some 
other  cases,  on  the  fact  of  the  party's  being  in  custody 
within  the  jurisdiction  of  the  Court.  Here  the  Court  might 
possibly  try  the  offence  of  Loose,  if  he  were  a  prisoner 
in  the  gaol  of  Newgate;  but  they  have  not  the  power, 
under  the  present  circumstances,  to  try  the  prisoners  as 
accessories  to  that  offence.  Loose  not  having  been  com- 
mitted to  or  detained  in  prison  by  the  Court  for  his  of- 
fence, such  offence  having  been  committed  upon  the  high 
seas. 

The  stat.  1  Yict.  c.  89,  s.  6,  enacts, that  ''whosoever  shall 
unlawfully  and  maliciously  set  fire  to,  or  in  anywise  de- 
stroy any  ship  or  vessel,  whether  the  same  be  complete  or 
in  an  unfinished  state,  or  shall  unlawfully  and  maliciously 
set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or 
vessel,  with  intent  thereby  to  prejudice  any  owner  or  part 
owner  of  such  ship  or  vessel,  or  of  any  goods  on  board  the 
same,  or  any  person  that  hath  imderwritten  or  shall  un- 
derwrite any  policy  of  insurance  upon  such  ship  or  vessel, 
or  on  the  freight  thereof,  or  upon  any  goods  on  board  the 
same,  shall  be  guilty  of  felony,'^  &c.  The  11th  section  of 
the  same  statute  enacts,  that,  "  in  the  case  of  every  felony 
punishable  under  this  act,  every  principal  in  the  second 
degree,  and  every  accessory  before  the  fact,  shall  be  punish- 
able vnth  death,  or  otherwise,  in  the  same  manner  as  the 
principal  in  the  first  degree  is  by  this  act  punishable,''  &c. 
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1341,  The  case  of  Rew  v.  Eaaterby  [b)  decided,  that  accessories 

before  the  fact,  on  shore,  to  the  wilful  destruction  of  a  ship 
on  the  high  seas,  were  not  triable  by  the  admiralty  juris- 
diction, under  the  stat.  11  Greo.  1,  c.  29,  s.  7.  Further,  the 
indictment  in  this  case  is  not  properly  framed  as  an  indict- 
ment for  a  substantive  offence,  within  the  meaning  of  the 
7  Geo.  4,  c.  64,  s.  9,  but  is  in  form  an  indictment  at 
common  law,  against  the  principal  and  the  accessories  be- 
fore the  fact ;  and  as  the  principal  felon  has  not  been  con- 
victed, the  accessories  before  the  fact  cannot  be  tried  or 
convicted  upon  it. 

Also,  to  give  the  Court  authority  to  try  the  prisoners,  it 
should  appear,  that  the  accessorial  acts  were  committed 
either  in  London  or  those  parts  adjacent  which  are  within 
its  jurisdiction. 

There  is  a  still  further  question — whether  the  offence  of 
destroying  a  ship,  of  which  the  party  charged  is  a  part 
owner,  is  within  the  act  of  Parliament.  Under  the  stat. 
9  Geo.  1,  c.  22,  it  was  held,  that  a  man  could  not  be  pun- 
ished for  setting  fire  to  his  own  house ;  and  the  stat.  7  &  8 
Gteo.  4,  c.  80,  s.  2,  remedies  that  defect,  by  saying  "  whe- 
ther the  same  shall  then  be  in  the  possession  of  the  offender 
or  in  the  possession  of  any  other  person.'' 

TiNDAL,  C.  J. — ^The  words  of  the  statute,  on  which  the 
present  indictment  is  framed,  viz.  "  with  intent  to  preju- 
dice any  owner,  or  part  owner /^  seem  to  be  put  in  opposi- 
tion. But  if  it  becomes  necessary,  you  may  have  the  be- 
nefit of  this  objection  with  the  rest. 

It  was  also  objected  at  the  trial,  that  as  the  stat.  7  Will. 
4,  and  1  Vict.  c.  89,  s.  6,  describes  one  felonious  intent  to 
be,  to  prejudice  the  persons  who  shall  imderwrite  any  po- 
licy of  insurance  upon  any  goods  on  board  the  vessel,  no 
evidence  was  receivable  with  respect  to  the  three  policies 

{h)  Ru88.  C.  C.  R.  p.  37;  2  Leach,  C.  C.  947. 
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on  goods  effected  by  the  prisoners,  because  the  goods  men-         jg4|^ 
tioned  in  them  were  never  put  on  board  the  Dryad.  "" — ^ — ' 

Rboina 

But  this  objection  was  overruled,  and  the  evi-  Wallace. 
dence  received.  Both  prisoners  were 
found  guilty  of  the  whole  charge  in  the 
indictment,  and  all  the  objections  were 
reserved  for  the  opinion  of  the  fifteen 
Judges. 


In  the  ensuing  Easter  Term,  at  a  meeting  of  all  the  ^pril  2MK 
Judges,  except  Mr.  Baron  Parker  the  case  was  called  on. 
The  Attorney-General  said,  that  he  was  prepared,  on  the 
part  of  the  Crown,  to  argue  against  the  objections,  but  as 
no  counsel  appeared  to  support  them  on  the  part  of  the 
prisoners,  he  presumed  it  would  not  be  necessary  for  him 
to  say  anything. 

Lord  Denm  AN,  C.  J.,  said,  that,  as  no  counsel  appeared  on 
the  part  of  the  prisoners,  it  would  not  be  necessary  for  the 
Attorney-General  to  be  heard.  The  objections  would  of 
course,  without  argument,  receive  all  the  consideration  to 
which  they  were  entitled. 

The  prisoners  were  afterwards  sentenced  to  be  trans- 
ported for  life. 

Sir  J.  CampbeUj  A.  G.,  Clarkson,  Bodkin,  and  Laurie,  for 
the  prosecution. 

/.  Jervis,  and  BaUantine,  for  the  prisoner,  Michael  Wal- 
lace. 

C  Phillips  and  Doane,  for  the  prisoner,  Patrick  Wallace. 

[Attorniea — PhilUps,  and  fF,  C,  Humphreys,'] 

VOL.  I.  P  N.  P, 
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BEFOB£    MB.    BARON   OUBNEY. 


April  Hih.  ReOINA  V.  JoHN  ThOBN. 

A  customer  in  -L  HE  fint  two  counts  of  the  indictment  charged  the  pri- 
In*a^u^/op^  ^^^^^  ^*^  forging,  and  uttering,  knowing  it  to  be  forged, 
with  a  whole-     an  Undertaking  for  the  payment  of  21.  Ss.  6rf.,  with  intent  to 

•ale  bouse  m  ^  mt  ^ 

Lon4on:  a  let-  dc&aud  Jamcs  Ljs  Seager  and  others, 
to  comT^m'         111  other  counts  he  was  charged  with  forging  and  utter- 

^eredat  fhelr  ^^  *^®  *'*°*®  paper,  describing  it  as  a  warrant  for  the 

place  of  busi-  payment  of  money. 

ness;  it  was  in  .  i.,     i  . 

the  following  In  Other  counts  the  instrument  was  descnbed  as  an  order 
fed*oScd  by*  fo'  *^e  payment  of  money. 

M^'s'^h"*  From  the  evidence  for  the  prosecution  it  appeared,  that 

of2L7s.%tL,  on  the  24th  of  February  the  prisoner  spoke  to  a  ticket 
with  the  simie!^  portcr  named  Walker,  and  told  him  to  go  to  Mr.  Seager's, 
haJerlwJr^  *^®  distiller,  with  a  letter  and  memorandum,  which  he 
and  add  the       gave  him.     He  told  him  also  that  he  was  to  receive 

amount  to  in- 

voice  of  order  21.  7s.  Sd.,  and  bring  it  to  Oliver's  coffee-house,  at  the 

appeared  to  be  fo^*  ^^  Westminster  Bridge.    The  ticket  porter  went  to 

theho^Tn^^  Seager's,  shewed  the  letter  and  memorandum  to  Mr. 

London  to  pay  Seager  and  his  clerk,  and  told  them  how  he  obtained  it. 

to  country  cus- 

tomers  on  re-     They  gave  him  the  21.  7b.  Sd.,  and  the  prisoner  met  him  in 

l«"esStt"!"   '^^^  ^*^^®  ^^^'  ^^   ^^^^  ^^  ^  ^®  ^"  ^^®  P**^^  ^® 

^The party  had  scut.    He  replied  "  Yes,'*  and  gave  the  prisoner  the 

an  innocent  a-  moucy,  and  the  prisoner  gave  him  back  a  shilling  of  it  for 

taincd*themo-  ^8  trouble.     He  was  then  about  to  go  away,  when  the 

i"ndic*ted  fo7"  ticket  portcr  told  him  that  he  was  his  prisoner;  and  soon 

forging  and  ut-  after  Mr.  Seager  and  a  policeman  came  up,  and  the  pri- 

tering  it*    The  ,  iii  i  a/* 

instrument        soucr  was  taken  mto  custody,  and  the  money  taken  out  of 

was  described      t  •    i.      j 
in  the  indict-       hlS  iiand. 
ment  as  an 
undertaking — 

a  warrant — and  an  order,  each  for  the  payment  of  21 7f.  Sd.  The  prisoner  baring  been  con- 
victed of  uttering,  the  fifteen  Judges  held  the  conviction  wrong,  being  of  opinion  that  the  instru- 
ment was  neither  an  undertaking,  a  warrant,  or  an  order. 


>  20  Feb.  1841. 


The  other  paper  was  as  follows : — 

"  Taunton, 
Fore  Street, 

"  Gentlemen, — I  shall  feel  obliged  by  yonr  paying  Mr. 
Bennett  the  sum  of  21.  7s.  Sd.,  and  debiting  me  with  the 
same.  You  will  please  have  a  receipt,  and  add  the  amount 
to  invoice  of  order  in  hand. 

"  I  am.  Gentlemen, 

''Your most  obedient  servant, 

"  T.  D.  Chappbll." 
"  Messrs.  Seager,  Evans  &  Co.,  distillers,  &c., 
10,  Milbank,  Westminster,  London.'' 

It  further  appeared,  that  Messrs.  Seager  &  Evans  had  a 
customer  at  Taunton  named  T.  D.  ChappeU,  and  that  on 
the  23rd  of  February,  the  day  before  the  letter  and  me- 
morandum were  presented,  they  had  sent  two  puncheons 
of  gin  for  him  to  the  wharf  in  their  van.  The  name  of 
Seager  &  Evans  was  on  the  van,  and  on  each  puncheon 
^'T.  D.  Chappell,  Taunton,  Somerset;''  and  this  address 
was  so  conspicuous,  that  a  person  standing  in  the  street 
near  the  waggon  could  easily  read  it. 

p2 
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The  letter  was  as  follows : —  1941^ 

"Taunton,  20th  February,  1841. 
"  Sir, — I  have  received  your  letter  respecting  balance 
of  your  account,  and  beg  to  say,  had  any  person  called  as 
expected,  it  would  have  been  paid.  I  now  return  the  case 
with  this  inclosed,  and  the  amount  being  so  small,  I  give 
you  on  other  side  an  order  from  Messrs.  Seager  &  Co.,  as 
per  address,  and  if  you  will  send  this  to  them  they  will 
pay  it  for  me.  After  deducting  case  I  make  balance 
21.  7s.  8d.,  and  for  which  please  give  a  receipt. 

"  I  am.  Sir,  your  most  obedient, 
"  T.  D.  Chappell." 
"  Mr.  Bennett,  Thames  Street,  London." 
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1841.  Mr.  Chappell  proved  that  the  letter  was  not  sent  by  him^ 

nor  by  his  authority. 

Mr.  Seager^  in  his  evidence^  said, — "  Oar  house  has  a 
customer,  named  Chappell,  of  Taunton;  in  February  we 
had  an  account  open  with  him;  on  the  24th  of  February 
I  was  present  when  Walker  brought  this  paper;  in  conse- 
quence of  information,  I  desired  the  money  to  be  given  to 
him  and  marked;  I  afterwards  went  out,  and  observed 
Walker  go  towards  Oliver's  coffee-house;  he  was  met  by  the 
prisoner;  I  saw  them  talking  together;  and  soon  after  I 
went  up,  and  had  him  taken  into  custody.  Supposing  I  be- 
lieved  this  to  have  been  the  genuine  writing  of  Mr.  Chappelly  I 
should  have  paid  the  money — that  is  our  practice;  it  is  in 
the  course  of  business  to  pay  on  these  requeststo  country  cus- 
tomersJ^ 

C.  PhUUpSj  and  Clarkson,  for  the  prisoner,  contended 
that  this  was  not  an  offence  within  the  act  of  Parlia- 
ment (a),  as  the  paper  was  neither  an  undertaking,  nor  a 
warrant,  nor  an  order  for  the  payment  of  money,  but,  at 
most,  amounted  only  to  a  request ;  and  forging  a  request 
for  money  was  not  provided  for.  In  the  course  of  the  ar- 
gument reference  was  made  to  Ravencroffs  case  [b)  and 
Bex-^.Raakeic). 

Gurnet,  B.,  said,  that  he  would  reserve  the  point  for 
the  consideration  of  the  Judges;  and  the  jury,  after  his 
Lordship  had  summed  up,  found  the  prisoner 

Guilty  of  uttering. 

Bodkin,  for  the  prosecution. 

C  Phillips,  and  Clarkson,  for  the  prisoner. 


The  Judges  afterwards  considered  the  question,  and 
were  of  opinion  that  the  conviction  could  not  be  sua- 

(a)  1  Will.  4,  c.  66.  (e)  2  Moo.  C.  C.  R.  66;  8  Cair. 

(6)  2  Moo.  &  Rob.  161.  &  Payne,  627. 
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tained^  and  the  prisoner  was  ordered  to  be  discharged^  so        1341^ 
far  as  this  indictment  was  concerned.    But  he  was  subse- 
quently tried  for  a  lEraud  and  convicted^  and  sentenced  to 
imprisonment. 


MAY  SESSION,  1841. 

BEFORE   MB.    BABON    PABKE. 


Regina  V,  Michael  Sullivan.  May  12th. 

1  HE  first  count  of  the  indictment  charged  the  prisoner  A  broker  and 
with  maliciously  and  feloniously  assaulting  one  George  levieTa  distress 
Fox,  on  the  12th  of  March^  and  cutting  and  wounding  him  ^Inlefti^* 
on  the  forehead,  with  intent  to  murder  him.    The  second  sewion  was 

ejected.    The 

count  charged  the  intent  to  be  to  maim  and  disable  him;  owner  of  the 

and  the  third,  to  do  him  some  grievous  bodily  harm.  Sac  Toom^at 

It  appeared,  from  the  evidence  on  the  part  of  the  prose-  {^*  ^^™nd**[t*w* 

ctttion,  that  Fox,  the  prosecutor,  was  a  porter  and  an  oc-  not  proved  that 

casional  assistant  to  a  Mr.  West,  a  broker.     On  the  12th  to  the  turning 

March  West  and  Fox,  with  two  other  men,  one  named  o^that hek^^ 

Thompson  and  the  other  Barnes,  went  to  a  room  on  the  of  the  distress 

^  '  being  levied ; 

ground-floor  of  a  house  in  Cooper's  Court,  Rosemary  Lane,  but  on  the 
and  made  a  distress  for  rent  on  the  goods  of  the  prisoner,  assisuntT 
who  lodged  in  that  room.     The  prisoner  was  not  present  at  j^'e  m!tw  door 
the  time  of  the  distress,  but  some  women  were  there,  one  of  ^  re-enter,  the 

,  ,  .  ,         .A  A  «  1       .  15    pnsoner  struck 

whom  was  the  prisoners  wife.     After  the  inventory  had  one  of  the  as. 
been  made  out,  Thompson  was  left  in  the  room,  as  the  ^^^^  ^n'the  fore! 
man  in  possession,  and  the  others  went  into  another  part  ^^^^^'^^^ 
of  the  house,  and,  on  hearing  a  noise  in  the  prisoner'a  circumstances 

_  1  «         1  mi  1  ****  prisoner 

room,  they  went  down  and  found  Thompson  on  the  out-  must  at  least  be 
side  of  the  room  door.  Fox  asked  him  who  had  turned  i^"^SiK 
him  out,  but,  before  he  could  answer.  West,  the  broker,  ■}«>  *•«*•  »*• 

'  '  '  '  '    though  he 

might  be  found 
gtulty  of  wounding  with  intent  to  murder,  or  to  do  grievous  bodily  harm,  yet  he  could  not  be 
found  guilty  of  wounding  with  intent  to  maim  and  disable. 
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1841,  called  out  loud  enough  for  the  people  in  the  room  to  hear, 
— ''  Break  the  door  open,  and  go  in  and  take  poBseasion 
again/^  Fox  then  asked  the  persons  inside  to  open  the 
door,  upon  which  the  prisoner  said,  that  he  would  split 
open  the  head  of  the  first  person  who  opened  the  door. 
The  door  was  then  forced  open,  and,  as  Fox  was  entering 
the  room,  the  prisoner,  who  had  an  axe  in  his  hand,  struck 
him  on  the  head  with  the  edge  of  it,  and  inflicted  a  cut  of 
about  a  quarter  of  an  inch,  and  a  graze  of  about  half  an 
inch  on  the  forehead;  the  axe  had  cut  through  the  skin 
and  flesh,  but  very  little  below  the  surface  of  the  skin.  The 
medical  witness  who  proved  the  fact  said,  on  cross-exami- 
nation— "  It  was  more  of  a  graze  than  a  wound;  it  merely 
raised  the  skin,  at  the  top  of  which  was  a  slight  cut.  I 
put  a  strap  on  it,  and  he  walked  away.'' 

There  was  no  evidence  to  shew  that  the  prisoner  was  one 
of  the  persons  who  pushed  Thompson  out  of  the  room,  nor 
was  he  told  individually  that  there  had  been  a  distress  for 
rent. 

West  was  examined  as  a  witness,  and  said — "  I  am  a 
broker,  and  was  authorized  to  distrain  for  rent,  at  No.  2, 
Cooper's  Court— rthe  prisoner  was  not  present  when  I  made 
the  levy  in  his  room — I  did  not  see  the  prisoner  till  after 
this  occurred,  and  had  not  told  him  I  had  made  the  levy. 
His  wife  was  present  when  I  made  the  inventory — there 
were  hundreds  of  people  round  the  house — he  must  have 
known  I  had  distrained  for  his  rent.  After  the  blow  was 
struck,  he  said  the  tax-gatherer  had  desired  him»  if  any 
person  came  there,  to  eject  them,  as  he  could  get  no  taxes 
fix>m  the  landlord — he  desired  him  to  pay  no  rent.  /  can^ 
not  say  he  knew,  brfore  the  blow  was  struck,  that  I  had  dis^ 
trained  for  rent/' 

Parke,  B.,  in  summing  up  the  case  to  the  jury  (int^ 
aha),  observed. — You  will  have  to  say,  in  the  first  place^ 
whether  you  are  satisfied  that  there  was  a  wound,  and 
then,  if  there  was,  whether  it  was  inflicted  with  any  of  the 


Reoina 

V. 

Sullivan. 
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intents  mentioned  in  the  indictment.  The  surgeon's  evi-  ig4i^ 
dence  on  the  first  point  is,  that  there  was  a  wound,  and 
barely  a  woimd.  There  is  no  proof  of  an  intent  to  maim 
and  disable,  as  the  blow  was  aimed  at  the  head  of  the  pro- 
secutor; it  would  have  been  otherwise,  if  it  had  been  aimed 
at  his  arm  to  prevent  his  being  able  to  use  it.  The  ques- 
tion therefore  will  be,  whether  there  was  a  wounding  with 
intent  either  to  murder  the  prosecutor  or  to  do  him  some 
grievous  bodily  harm.  If  you  should  be  of  opinion  either 
that  there  was  not  a  wound,  or  that  it  was  not  inflicted 
with  either  of  those  intents,  then  you  will  have  to  say, 
whether  an  assault  has  or  has  not  been  committed;  and 
that  will  depend  upon  this  question,  whether  the  prosecu- 
tor and  his  party  were  trespassers  or  not.  It  is  somewhat 
doubtful  whether  the  prisoner  really  knew  that  his  goods 
had  been  distrained  for  rent;  but  it  seems,  from  the  evi- 
dence, that  he  must  have  had  some  suspicion  of  that  fact, 
as  he  said  afterwards  that  the  tax-gatherer  had  desired 
him,  if  any  persons  came  there,  to  eject  them.  Though  by 
law  parties  have  not  any  right  to  break  an  outer  door  in 
order  to  levy  a  distress,  yet,  if  they  are  turned  out,  they 
have  a  right  to  re-enter  by  breaking  the  door.  If  a  man 
finds  another  breaking  into  his  house,  he  has  a  right  to 
push  him  out,  and  to  use  as  much  force  as  is  necessary  for 
that  purpose;  but  he  has  no  right  to  use  such  a  weapon  as 
that  which  was  used  by  the  prisoner  in  this  case.  I  cannot 
present  the  case  to  you  as  a  case  of  less  than  an  assault — 
it  will  be  for  you  to  say  whether  it  is  more. 

Verdict — Guilty  of  assault.     Sentence^  nine 
months'  imprisonment. 

Heaton,  for  the  prosecution. 
C.  PhUUpSj  for  the  prisoner. 


CASES  AT  THE 
JUNE  SESSION,  1841. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL, 


June  11th.  Regina  V.  MThane,  Popham,  and  Donoohue. 

Where  three  X  HE  first  coimt  of  the  indictment  charged  the  prisoners 
fnL^cted  jointly  jointly  with  feloniously  assaulting  (Jeorge  Whatmow,  and 
for  cutting  and   cutting  and  wouuding  him  with  intent  to  kill  and  murder 

wounding,  and  ^ 

the  third  of         him. 

come  up  to  the  In  the  sccoud  count  the  intent  was  charged  to  be  to 
one'oAhe'firVt  '^'^^  ^^^  disable  him ;  and  in  the  third  count  to  do  him 
two  had  got       some  grievous  bodily  harm. 

away,  and  then  ^  "^ 

kicked  the  pro-  The  prosccutor  was  a  police  constable ;  and  while  he  was 
wMonthe*  *  0°  duty  iu  Hoopcr-strect,  Lambeth^  between  eleven  and 
Kti'h"he  *^^^^®  o'clock  at  night,  on  the  17th  of  May,  he  was  pro- 
other,— it  wa»    ceeding  in  a  direction  towards  a  beer  shop  called  '^  the 

Iteld,  that  the       _  "  „       ,  ,  ii     ,  ^     •■  i_ 

two,  who  jointly  Farm  House,''  when  he  was  told  that  a  person  had  been 
protecutVand  ro^^^d  of  his  watch  there.  He  went  on  towards  the  house 
wounded  him  at  fQy  ^j^g  purpose  of  making  inquiries,  and  when  he  was 
found  guilty  about  ten  yards  from  the  door  the  prisoner  Popham  came 
felony  or  of  an  bom  a  brothcl  Opposite,  and,  saying — ''You  shall  never 
Jh«"th7Aw  "^  reach  the  house,"  struck  him  a  violent  blow  in  the  face 
prisoner  must    with  his  fist.     Popham  then  was  making  his  way  towards 

under  the  cir-  ,  . 

cumsunces  be  the  beer  shop,  when  the  prosecutor  seized  him  and  endea- 
gether!^  * '"'  voured  to  stop  him ;  upon  which  he  took  a  life-preserver 
out  of  his  breast  pocket  and  struck  him  with  it,  and 
knocked  off  his  hat.  He  then  struck  him  a  second  blow 
with  the  life-preserver,  which  severely  cut  his  head  about 
the  left  temple,  and  felled  him  to  the  ground/  but  he  still 
continued  to  keep  his  hold ;  and  while  they  were  struggling 
together  the  prisoner  M'Phane  came  from  the  beer-shop, 
and  struck  the  prosecutor  another  blow  on  the  face  with 
some  instrument,   which  appeared  to  him  to  be  a  life- 
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preserver  also.  The  prosecutor  still  retained  his  hold  of  ig4|^ 
Popham^  but  MThane  gave  him  another  blow  across  the 
arm  with  the  same  weapon^  which  caused  him  to  lose  his 
hold  of  Popham^  and  Popham  in  consequence  got  away. 
MThane  then  struck  the  prosecutor  a  third  blow^  upon 
which  he  endeavoured  to  secure  him ;  and  while  he  was  so 
doings  the  other  prisoner  Donoghue  came  from  the  beer- 
shop  and  kicked  him  several  times  in  various  parts  of  the 
body  while  he  was  on  the  ground^  but  did  not  say  any- 
thing while  he  was  doing  so. 

Several  witnesses  were  called,  on  the  part  of  MThane, 
to  contradict  the  witnesses  for  the  prosecution. 

TiNDAL^  C.  J.,  in  his  summing  up,  told  the  jury,  that 
inasmuch  as  the  prisoners  were  jointly  charged  with  the 
offence  of  cutting  and  wounding,  and  as  it  appeared  that 
the  prisoner  Donoghue  did  not  come  up  until  after  the 
prisoner  Popham  had  got  away,  the  evidence  did  not  sus- 
tain the  charge  against  him ;  and  he  must  be  acquitted 
altogether  upon  this  indictment.  With  respect  to  the 
other  two  prisoners,  he  thought  that  the  first  count  of  the 
indictment  had  not  been  proved,  as  it  did  not  appear 
that  there  was  auy  intention  to  take  away  the  life  of  the 
prosecutor.  They  would  therefore  have  to  say,  whether 
they  considered  that  the  prisoners,  Popham  and  MThane, 
wounded  him  with  intent  either  to  mum  and  disable  him, 
or  to  do  him  some  grievous  bodily  harm ;  if  they  did  so 
consider,  then,  they  would  find  them  guilty  upon  either 
the  second  or  third  counts ;  but  if  they  were  not  satisfied 
that  they  had  either  of  those  intents,  but  still  were  of 
opinion  that  they  struck  the  prosecutor  in  the  way  de- 
scribed by  the  evidence,  they  were  at  liberty  to  find  them 
guilty  of  an  assault  only. 

Verdict — Popham  and  M'Phane,  guilty 
upon  the  second  count;  Donoghue, 
not  guilty. 
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Clarkson,  for  the  prosecution. 
Payne,  for  the  prisoner  Popham. 
Horry,  for  the  prisoner  Donoghue. 
Chamock,  for  the  prisoner  MThane. 


AUGUST  SESSION,  1841. 

BEFORE    MR.   JUSTICE    COLERIDGE. 


Aug.  26M. 

If  one  man 
strikes  an- 
other a  blow, 
Chat  other  has  a 
right  to  defend 
himself  and  to 
strike  a  blow, 
in  hii  defence, 
but  he  has  no 
right  to  revenge 
him»e\f;  and  if, 
when  all  the 
danger  is  past, 
he  strikes  a 
blow  not  neces- 
sary for  his  de- 
fence, he  com- 
mits an  assault 
and  battery. 


Begina  V,  Jeremiah  Driscoll. 

1  HE  prisoner  was  indicted  for  unlawfully,  maliciously, 
and  feloniously  assaulting  John  Sullivan,  on  the  15th  of 
August,  and  wounding  him  in  and  upon  the  left  side  of 
the  neck  and  left  cheek,  with  intent  to  do  him  some  griev- 
ous bodily  harm. 

It  appeared  that  the  prosecutor  and  the  prisoner  had 
some  dispute,  in  the  coiu'se  of  which  the  prisoner  called 
the  prosecutor  a  liar;  whereupon  the  prosecutor  clenched 
his  fist  and  was  about  to  strike  him,  but  the  prisoner's 
wife  interposed,  and  pushed  him  down,  and  the  prisoner 
inflicted  on  him  the  injury  stated  in  the  indictment. 

Coleridge,  J.,  in  summing  up,  said — If  one  man  strikes 
another  a  blow,  that  other  has  a  right  to  defend  himself, 
and  to  strike  a  blow  in  his  defence,  but  he  has  no  right  to 
revetkge  himself:  and  if,  when  all  the  danger  is  past,  he 
strikes  a  blow  not  necessary  for  his  defence,  he  commits 
an  assault  and  a  battery.  It  is  a  common  error  to  sup- 
pose, that  one  person  has  a  right  to  strike  another  who 
has  struck  him,  in  order  to  revenge  himself,  and  it  very 
often  influences  people's  minds;  and  I  have,  thereforej 
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thought  it  right  to  state  what  the  law  upon  the  subject  1341^ 

reaUy  is.  """v — ' 

Verdict — Guilty ;  sentence^  transportation  „, 

for  fifteen  years.  Driscoll. 

Doane^  for  the  prisoner. 


Reoina  v.  Tuckwell  and  Perkins.  j„^^  2Sth. 

1  HE  prisoner  Iktckwell  was  indicted  for  stealing,  on  the  A  servant  let  a 
16th  of  August,  thirty  sovereigns,  ten  half-sovereigns,  m^"'l"house 
eighty  halfcrowns,  300  shillings,  thurty  sixpences,  fourteen  ^Jlera^nVand 
groats,  and  one  £5  bank  note,  the  monies  of  Henry  Leigh-  concealed  him 

-.,  ,x        1  .      1.       ^      «.        ,  ,     ,  .     there  all  night, 

ton  Mayo  Hawthorn,  m  his  dwelnng-house,  and  the  pn-  in  order  that  he 
soner  Perkins  was  charged  with  inciting  him  to  commit  house\'and*on 

the  felony.  ^^^  Sunday 

•^  morning  left 

From  the  evidence  on  the  part  of  the  prosecution,  it  ap-  the  premises  in 
peared  that  the  prisoner  Tuckwell  had  been  town  traveller  the  previous 
to  the  prosecutor,  and  had  left  him  about  six  weeks ;  and  Tbc°man  1n*the 
the  prisoner  Perkins  continued  in  his  employ  up  to  the  "i-vant's  ab- 

"^  *r     .f       JT  sencc  broke 

time  of  the  robbery,  which  took  place  on  Sunday  the  15th  into  the  bed- 
of  August.     Tuckwell  was  let  in  by  Perkins,  on  the  after-  master  and^stoie 
noon  of  Saturday  the  14th,  and  remained  in  the  prosecutor's  ^^*  ^h!^^!!! 
house  aU  night.     Perkins  left  the  house  on  Sunday  mom-  ^^id*  that  the 

man  irho  took 

ing  about  11  o'clock,  and  did  not  return  till  the  evening;  the  property 
and  during  his  absence  it  was  that  Tuckwell,  in  pursuance  box^was  righdy 
of  the  arrangement  between  them,  stole  the  prosecutor's  tJ?7*^^„"j^g 

money  out  of  his  cash-box.  servant  who  let 

him  into  the 
house  as  an  ac- 

Maniagu  Chambers,  for  the  prisoner  Perkins,  contended,  JJ"  fect!^**"'* 
that  he  was  wrongly  charged  as  an  accessory  before  the 
fact,  and  ought  to  have  been  charged  as  a  thief,  if  the 
evidence  was  correct.  He  contended  that,  according  to  the 
principles  of  law,  if  one  person  puts  another  into  a  condi- 
tion to  commit  a  particular  offence,  he  is  constructively 
present  at  its  commission.    He  referred,  in  support  of  his 
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lg41,        argument,  to  Foster's  Crown  Law,  p.  351,  and  the  case  of 
Regina  v.  Jordan  and  Sullivan  {a). 

Coleridge,  J. — ^I  think  there  is  nothing  in  the  objec- 
tion. I  agree  with  the  doctrine  laid  down  by  Mr.  Justice 
Foster,  and  I  also  agree  with  the  decision  in  Jordan  and 
Sullivan's  case.  But  that  case  difiPers  firom  the  present. 
There  the  party  took  a  part  in  the  crime  charged;  but  here 
the  crime  was  not  commenced  when  Perkins  left  the  pre- 
mises, and  did  not  commence  till  the  other  prisoner  went 
into  the  room  and  broke  the  cash-box  open. 

In  the  case  of  Jordan  and  Sullivan,  there  was  a  charge 
of  breaking  and  entering ;  and  those  who  assisted  in  the 
breaking  were  considered  as  parties  engaged  in  the  com- 
mission of  the  offence,  and  therefore  responsible  for  what 
occurred  afterwards.. 

The  jury  found  both  prisoners  guilty. 

Payne,  for  the  prosecution. 

Montagu  Chambers,  for  the  prisoner  Perkins. 

C  Chadwicke  Jones,  for  the  prisoner  TuckwelL 

[Attornies — Walters  ^  Reeve,  and .] 

{a)  7  Carr.  &  Payne,  p.  342.   In  screened  him  from  observation  by 

that  case  a  room  door  was  latched,  opening  an  umbrella.    And  it  was 

and  one  person  lifted  the  latch  and  held  that  the  two,  being  in  law 

entered  the  fbom  and  concealed  parties  to  the  breaking  and  enter- 

himself  for  the  purpose  of  commit-  ing,  were  answerable  for  the  rob- 

ting  a  robbery  there,  which  he  af-  bery  which  took  place  afterwards, 

terwards  accomplished.  Two  other  though  they  were  not  near  the  spot 

persons  were  with  him  at  the  time  at  the  time  when  it  was  peipe- 

he  lifted  the  latch,  for  the  purpose  trated. 
of  assisting    him    to    enter,  and 
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Beoina  v.  Joseph  Lyons  and  Rosetta  Lyons.  ^^^^  29th. 

X  HE  prisoners  were  indicted  for  feloniously  receiving  of  A  lad  stole  a 
a  certain  evil-disposed  person,  on  the  3rd  of  August,  81bs.  fr'J^hTs^maater, 
weight  of  brass,  value  1*.  6rf.,  of  the  goods  of  John  Womer-  ^^  t^l^/^ 
ton,  well  knowing  the  same  to  have  been  stolen.  Atm  in  his  mas- 

_  ,,  •  •iiTi  1-iij    **'*■  presence, 

It  appeared  that  a  brass  weight  had  been  stolen  by  a  lad  u  was  restored 
in  the  employ  of  the  prosecutors ;  and,  it  having  been  J^if^hlJfmM- 
taken  firom  him  by  another  servant  in  the  presence  of  one  *«'*«  consent,  in 

^  ^  ^       order  that  he 

of  the  prosecutors,  it  was  restored  to  the  lad  again,  in  might  sell  it  to 

order  that  he  might  take  it  for  sale  to  the  house  of  the  he  had  been  in 

prisoner,  where  it  seemed  he  had  been  in  the  habit  of  sell-  JeUing  rimiiar 

ing  similar  articles  before.    The  lad  took  it  and  sold  it  "tJcies,  which 

he  had  stolen 
for  10\d.  before.    The 

lad  did  sell  it  to 
the  man;  and 

Doane,  for  the  prisoners,  objected  that,  at  the  time  when  [nJi^'^for^rf- 
the  brass  was  sold  by  the  lad  at  the  shop,  it  could  not  ceiling  it  of  an 
be  considered  as  stolen  property,  it  having  been  restored  person,  well 
to  the  possession  of  the  owner,  and  by  him  given  to  the  hay^bwn*  *° 
lad  to  enable  him  to  sell  it  in  order  to  detect  the  prisoners.  ■^^*°»  ''*"  ®°"' 

'-  victed  and  sen- 

He   contended,  that  any  such  restoration,  for  however  tencedtobe 

short  a  time,  was  sufficient  to  prevent  its  being  treated  af-  swrf  years.  ^^ 

terwards  as  stolen  property ;  because  it  was  in  law  in  the 

possession  of  the  master. 

C0LEBID6B,  J.,  said,  that  for  the  purposes  of  the  day  he 
should  consider  the  evidence  as  sufficient  in  point  of  law 
to  sustain  the  indictment,  but  would  take  a  note  of  the 
objection.  His  Lordship  left  the  case  to  the  jury,  who 
found 

Joseph  Lyons,  Guilty;  and  Bosetta  Lyons, 
Not  guilty. 

C.  PkiUipSj  for  the  prosecution. 

Doane,  for  the  prisoners. 
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Though  his  Lordship  took  a  note  of  the  objection  at  the 
time,  yet  he  afterwards  sentenced  the  prisoner,  who  was 
convicted,  to  seven  years'  transportation;  the  matter  also 
was  subsequently  called  to  his  Lordship's  attention  by  the 
prisoner's  counsel,  yet  no  alteration  was  made  in  the  judg- 
ment of  the  Court;  from  which  it  is  to  be  inferred  that, 
upon  consideration,  his  Lordship  did  not  think  that  in 
point  of  law  the  objection  ought  to  prevail. 


SEPTEMBER  SESSION,  1841. 

BEFORB  MR.  JUSTICE  MAULE  AND  MR.  BABON  BOLFB. 


Sept.  25M: 


Regina  V.  John  JoHNsoN-and  Edwabd  Jones. 


X  HE  prisoners  were  indicted  for  burglariously  breaking 
and  entering  the  dwelling-house  of  Joseph  Drake,  about 


A  servant  pre- 
tended to  con- 
cur with  two 

profKMed  to  him  ten  in  the  night  of  the  29th  of  August^  and  stealing  therein 
them  in  robbing  ©igl^teen  spoous,  valuc  9/.  15*.;  one  pair  of  sugar-tongs^ 

value  10*. ;  and  one  basket^  value  M.,  of  the  goods  of 

the  said  Joseph  Drake. 

It  appeared  that  a  lad  named  Cole^  who  was  groom  to 
v^^KuAd^i-  ^''  ^^^^  ^^^  prosecutor,  met  with  the  prisoner  Jones 
ed  under  their    ou  Thursday  the  26th  of  August,  and  they  entered  into 

instructions.  In  .  -»       %     -*  m  ■»  it  •■■ 

consequence  of  couversatiou  about  the  badness  of  trade,  and  Jones  said 
after  9  o'clock  *^**  ^®  would  uot  blame  anybody  who  would  rob  another 
one  evening,      jq  thcsc  hard  timcs.  and  asked  the  lad  where  his  master 

he  let  m  one  of 

th^e  persons  by    kept  his  plate,  and  being  told  said,  that  if  he  would  let 

They  made 


his  master's 
house.    The 
master  being 
out  of  town,  the 
servant  commu- 


but  before  that'  ^^^  ^^^0  ^^^  housc  he  would  give  him  £500. 


taken* an**  -  *^  appointment  to  meet  again  on  Saturday  the  28th, 
perty  he  was     The  lad,  almost  immediately,  told  a  policeman  what  had 

seized  by  the 
police,  and,  a 

crowbar  being  found  upon  him,  was  immediately  placed  in  confinement.  After  this  the  servant 
went  out  again  and  fetched  the  second  person,  and  let  him  in  in  the  same  manner.  This  persoa 
was  seized  with  a  basket  of  plate  in  his  hand,  which  he  had  carried  from  the  kitchen  pari  of  the 
way  up-stairs : — Held,  that  neither  of  the  persons  could  be  convicted  of  burglary;  but  that  the 
one  who  was  seized  with  the  plate  might  be  convicted  of  stealing  in  a  dwelling-house,  and  also 
that  the  other  might  be  indicted  as  an  acceasory  before  the  fiict  to  such  stealing. 


Reoina 
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passed,  and  his  master  being  out  of  town  agreed  to  act        1341 . 
under  the  directions  of  the  police,  in  order  to  detect  the 
prisoner  Jones.     He  accordingly  met  him  on  the  Satur-  «. 

day,  and  arranged  to  meet  him  again  on  the  Sunday,  when 
they  met  with  the  other  prisoner  Johnson;  and  it  was 
arranged  that  Cole  should  get  the  other  servants  out  of 
the  way  and  admit  the  two  prisoners  to  the  house  on  the 
Sunday  evening.  In  the  mean  time  several  policemen  were 
secreted  in  the  prosecutor's  house.  The  lad  Cole,  about  a 
quarter  past  nine  in  the  evening,  went  and  fetched  the 
prisoner  Johnson  to  the  house.  Cole  then  lifted  the  latch 
of  the  stable-yard  door  and  a  little  gate,  and  also  the 
kitchen  door,  and  let  Johnson  in,  and  followed  him  into 
the  back  kitchen.  Johnson  then  went  up  stairs,  and,  as 
he  was  about  to  open  the  door  of  the  room  in  which  the 
prosecutor's  iron  chest  was  deposited,  the  police  seized 
him  before  he  had  done  anything,  and  locked  him  up  in 
one  of  the  rooms  of  the  house.  A  &w  minutes  after  he 
had  been  so  locked  up.  Cole,  who  had  been  out  to  fetch 
the  other  prisoner  Johnson,  brought  him  to  the  house  and 
let  him  in  in  the  same  way  as  he  had  let  in  Jones,  viz.  by 
opening  the  door  for  him.  Jones  went  into  the  back 
kitchen,  and  took  firom  it  the  plate-basket  containing  the 
articles  of  plate  mentioned  in  the  indictment. 

Maule,  J.,  in  summing  up  (Rolfe,  B.,  being  present), 
said — It  appears  to  me  that  on  the  present  occasion,  ac- 
cording to  the  evidence,  there  was  no  such  breaking  as  to 
constitute  the  crime  of  burglary.  Cole,  the  groom,  it  is 
true,  appeared  to  concur  with  the  prisoners  in  the  com- 
mission of  the  offence.  But  in  fact  he  did  not  really  con- 
cur with  them,  and  he  acting  under  the  directions  of  the 
police  must  be  taken  to  have  been  acting  under  the  direc- 
tions of  Mr.  Drake  the  prosecutor.  Under  the  circum- 
stances of  this  case  the  prisoners  went  in  at  a  door  which, 
as  it  seems  to  me,  was  lawfully  open.  Therefore  neither 
of  them  was  guilty  of  burglary.    And  the  prisoner  John- 
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son,  if  not  guilty  of  burglary,  was  not  guilty  of  anything 
that  is  charged  in  the  indictment,  because  he  was  in  cus- 
tody at  the  time  when  the  plate  was  taken. 

Verdict — Jones,  guilty  of  stealing  in  a  dwell- 
ing-house goods  above  the  value  of  £5; 
Johnson^  not  guilty  (a). 

Clarkson,  for  the  prosecution. 


Payne,  for  the  prisoners. 

(a)  Johnson  was  detained  to  be 
indicted  as  an  accessory  before  the 
fact  to  the  offence  of  which  Jones 


was  found  guilty,  and  was  tried 
and  convicted  before  Mr.  Baron 
Gumey  at  the  following  sessions. 


OCTOBER  SESSION,  1841. 

BEFORB  MR.  BARON  OURNBY. 


Oct.  29th. 


Regina  V.  John  Odell  Rathbone. 


Suspicion  being   X  HE  first  couut  of  the  indictment  stated  that  the  pri* 

entertained 

against  a  letter-  soucr,  being  employed  under  the  post-office  of  Oreat  Bri- 
empioyofthe  ^^^  ^^^  Ireland^  feloniously  did  steals  on  the  15th  of 
General  Post-    Octobcr,  a  Certain  post  letter  directed  and  addressed — ''Mr. 

Office,  an  ai-  '  '^ 

sistant  inspector  D.  M'Gowan,  16,  Windmill-street,  Haymarket^  London/' 
and,  having  in-  Containing  one  sovereign,  the  said  letter  and  money  being 
marktd  TOve*  ^^^  property,  goods,  chattels,  and  money  of  her  Majeat/s 
reign,  scaled      Postmaster- General,  contrary  to  the  statute  &c.  (a). 

the  letter,  and  ^  /  v  / 

took  an  oppor- 
tunity, while  the  carrier's  back  was  turned,  to  place  it  among  a  number  of  letters  which  he  waa 
engaged  in  sorting.  The  marked  sovereign  was  afterwards  found  in  the  letter-carrier's  pocket. 
The  sovereign  was  one  of  those  which  are  occasionally  found  on  the  floor  of  the  post-office, 
having  dropped  out  of  letters,  and  which  are  carried  to  a  fund,  which  is  under  the  direction  of 
the  Postmaster  General.  The  letter-carrier  being  indicted  for  stealing  a  pott  Utter  containing  a 
sovereign,  and  also  for  stealing  a  sovereign  the  property  of  the  Postmaster- General,  it  waa 
held,^  that  he  could  not  be  convicted,  under  the  circumstances,  of  the  more  serious  offence  of 
stealing  a  post  letter  containing  money ;  but  might  be  convicted  of  the  simple  larceny  of  the 
sovereign. 

(a)  1  Vict.  c.  31,  8.  26.  That  shall  steal,  or  shall  for  any  purpose 
section  enacts,  "  that  every  person  whatsoever,  embezzle,  secrete,  or 
employed  under  the  post-office,  who      destroy,  a  pott  letter,  shall  in  Eng- 
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In  the  second  count  he  was  charged  with  embezzling  the        ig^i^ 
letter  and  money. 

In  the  third  count  he  was  charged  with  secreting  a  post 
letter,  &c. 

In  the  fourth  count,  with  destroying  a  post  letter. 

In  the  fifth  count,  with  stealing  from  and  out  of  a  post 
letter. 

And  in  the  last  count,  with  stealing  a  sovereign  the  pro- 
perty of  her  Majesty's  Postmaster-General. 

The  prisoner  was  a  letter-carrier  in  the  employ  of  the 
General  Post-Office,  and  assisted  in  delivering  letters  in 
the  Grolden  Square  district,  in  which  district  the  street  to 
which  the  letter  was  addressed  is  situated.  Suspicions 
were  entertained  that  he  did  not  duly  deliver  the  letters 
entrusted  to  him,  and  the  following  plan  was  adopted  to 
discover  whether  he  did  or  not.  One  of  the  assistant  in- 
spectors of  the  letter-carriers,  on  the  14th  of  October, 
enclosed  a  marked  sovereign  in  a  letter  addressed  to  Mr. 
M'Gowan  in  Great  Windmill-street.  He  sealed  the  letter, 
and  marked  it  as  if  it  had  been  put  into  the  post  in  the 
regular  way  as  a  paid  letter;  and  on  the  following  morn- 
ing, while  the  letters  were  being  sorted  at  the  oiBice  in 
Golden  Square,  where  the  prisoner  was  employed,  an  op« 
portunity  was  taken  of  his  momentary  absence  to  place  it 
in  a  heap  of  letters  which  he  was  about  to  sort,  and  which 
he  had  to  deliver  that  day.    He  was  afterwards  seen  to 

land  and  Ireland  be  guilty  of  felony,  be  transported  beyond  the  seas  for 

and  in  Scotland  of  a  high  crime  life.'' 

and  offence,  and  shall,  at  the  dis-  Sect  27,  of  the  same  statute, 

cretion  of  the  Court,  either  be  trans-  enacts,  "that  every  person  who 

ported  beyond  the  seas  for  the  term  shall  steal,  from  or  out  of  a  poti 

of  seren  years,  or  be  imprisoned  for  ietter^  any  chattel,  or  money,  or 

any  term  not  exceeding  three  years,  valuable  security,  diall,  in  England 

vid'd any  Boeh pott  letter,  aotiolen  and  Ireknd,  be  guilty  of  felony, 

or  embezzled,  secreted  or  destroyed,  and  in  Scotland  of  a  high  crime  and 

fAaffeofitom  therein  any  chattel,  or  offence,  and  shall  be  transported 

moMey  whatsoever,  or  any  valuable  beyond  the  seas  for  life." 
security,  every  such  offender  shall 

VOL.  1.  Q  N.  ?• 
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The  letter  was  not  delivered  among  the  rest  by  the  pri- 
soner^ whose  duty  it  was  to  deliver  it ;  and  in  the  course 
of  the  same  day  the  prisoner  was  questioned  upon  the  sub- 
ject,  given  into  custody,  and  searched,  and  the  marked 
sovereign  was  found  in  his  pocket. 

It  appeared  that  the  sovereign  was  one  of  those  which 
are  occasionally  found  on  the  floor  of  the  General  Post- 
Office,  having  dropped  out  of  letters;  they  are  collected 
and  deposited  with  one  of  the  officers  of  the  post-office, 
and  form  a  fund  which  is  carried  to  the  credit  of  the  pub- 
lic, under  the  direction  of  the  Postmaster-General. 

Clarkson,  for  the  prisoner,  contended  that,  as  the  letter 
containing  the  sovereign  had  not  been  regularly  put  into 
the  post  office  for  the  purpose  of  being  transmitted  by  the 
post,  but  having,  on  the  contrary,  been  placed  in  the  heap 
of  letters  which  were  about  to  be  sorted,  for  the  purpose 
of  trying  the  honesty  of  the  prisoner,  it  could  not  be  con- 
sidered as  a  post  letter.  He  also  contended  that  the  pri- 
soner could  not  be  convicted  of  larceny,  because  the  sove- 
reign could  not,  under  the  circumstances  of  the  case,  be 
treated  as  the  property  of  the  Postmaster-General,  whose 
property  alone  it  was  stated  to  be  in  all  the  counts  of  the 
indictment. 

GiTRNE  Y,  B.,  was  of  opinion  that  the  latter  objection  was 
not  sustainable,  but  that  the  first  was  a  fit  objection  to  be 
reserved  for  the  opinion  of  the  fifteen  Judges :  and  as  the 
Attorney-General  for  the  prosecution  did  not  object  to 
both  points  being  submitted  to  the  Judges,  his  Lordship 
assented  to  that  course. 

Sir  F.  Pollock,  A.  G.,  Shepherd,  BtiUock,  and  R.  Gurney, 
for  the  prosecution. 

Clarkson,  for  the  prisoner. 

[Attornies — Peacocks,  and  — — .] 
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In  the  ensuing  session  Mr.  Baron  Parke  delivered  the         1341^ 
judgment  of  the  Court  as  follows : — 

John  Odell  Bathbone:  You  were  tried  at  the  last  ses- 
sion of  the  Central  Criminal  Courts  upon  an  indictment 
which  charged,  that  you,  being  a  person  employed  under 
the  post-office,  did  steal  a  certain  post  letter,  addressed 
and  directed  to  a  person  named  M'Gowan,  living  in  Wind- 
mill-street; which  letter  contained  one  sovereign.  There 
was  also  a  count  in  the  indictment,  charging  you  with 
stealing  a  sovereign,  the  property  of  her  Majesty^s  Post- 
master-General. Upon  some  doubts  suggested  on  your 
trial  by  the  learned  counsel  on  your  behalf,  the  case  was 
reserved  for  the  opinion  of  the  Judges;  and  the  Judges 
have  taken  the  case  into  their  consideration. 

It  appeared,  by  the  evidence,  that  you  were  employed 
as  a  letter-carrier  by  the  General  Post-Office,  and  that 
Windmill-street  was  in  your  district.  On  some  suspicion 
attaching  to  you,  a  marked  sovereign  was  put  into  a  letter 
— not  a  letter  put  in  the  ordinary  way  into  the  post-office^ 
but  among  other  letters  distributed  to  you  to  be  carried 
out. 

The  objection  was,  that  it  was  not  a  "post  letter,''  or  a 
letter  put  into  the  post;  and  the  Judges  are  unanimously 
of  opinion  that  that  objection  must  prevail,  the  statute 
only  applying  to  letters  put  into  the  post  in  the  ordinary 
way. 

But  there  was  another  count  in  the  indictment,  charging 
you  with  a  simple  larceny;  that  is,  with  stealing  a  sove- 
reign, the  property  of  her  Majesty's  Postmaster-General. 
That  sovereign  you  certainly  stole;  for  that  sovereign,  the 
marked  sovereign,  was  found  in  your  possession.  It  ap- 
pears that  it  was  a  sovereign  which  had  accidentally  fallen 
out  of  a  letter  in  the  post-office;  and  such  a  sovereign 
must  be  considered,  in  point  of  law,  as  the  property  of  the 
Postmaster-General,  all  the  persons  in  the  office  being  his 
servants.  And  we  are  all  of  opinion  that  the  sovereign  is 
correctly  described  in  the  indictment,  as  the  sovereign  of 
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the  Postmaster-General — it  was  his  sovereign  against  all 
the  world,  except  the  owner  of  it.  The  Judges,  therefore, 
are  of  opinion  that  you  were  properly  convicted  of  the  simple 
larceny,  in  stealing  this  sovereign;  and,  looking  at  all  the 
circumstances  of  the  case,  the  Judge  who  tried  you  is  of 
opinion  that  the  justice  of  the  case  will  not  be  answered 
unless  we  pronounce  upon  you  as  severe  a  sentence  as  the 
law  permits,  considering  that  you  are,  in  a  moral  point  of 
view,  guilty  of  the  offence  as  much  as  if  you  had  stolen  a 
post  letter.  The  sentence,  therefore,  is,  that  you  be  trans-! 
ported  for  seven  years. 


Regina.  v.  David  Henry  Oilchbist. 

1  HE  first  count  of  the  indictment  charged  the  prisoner 
with  stealing,  on  the  20th  of  September,  at  the  parish  of 
St.  Ann  and  Agnes,  four  warrants  and  orders  for  the  pay- 
ment of  money;  to  wit,  for  £5  each,  and  of  the  value  of 
£5  each,  the  property  of  Edward  Williams.  The  second 
count  described  the  papers  as  four  warrants  and  orders  for 


October  29th. 

A  person  waa 
indicted  for 
stealing  four 
warrants  and 
orders  for  the 
payment  of  mo- 
ney.    In  one 
count  they 
were  called 
*'  warrants  and 

plSlJ^en^of  mo-  *^®  payment,  and  of  the  value,  of  £5  each,   commonly 
ney" merely;      called  post-officc  mouev  Orders,  and  stated  them  to  be  the 

in  another,  r  ^  ^ 

•'  warranu  and  property  of  Joseph  Baker.    The  third  count,  charged  the 

payment  of  mo-  pnsouer  with  Stealing  four  valuable  securities,  that  is  to 

"*u'd*^°°*T^"*^  say,  four  warrants  and  orders,  commonly  called  post-office 

office  money  moucy  Orders,  and  described  them  as  the  property  of  her 

orders;"  and  in   ,^.,^',^  ,  r     r      ^ 

a  third  count,     Majesty  s  Fostmaster-Creneral. 

•ciibeTas  "four       Joscph  Baker  was  called  as  a  witness  for  the  prosecution. 

til!l"that'rt"o"*  ^®  said:—"  I  am  a  corporal  in  the  56th  regiment  of  foot. 

say,  four  war- 
rants and  orders  for  the  payment  of  money,  commonly  called  post-office  money  orders."  They 
purported  to  be  signed  by  the  postmaster  of  Shrewsbury,  and  were  addressed  *'  To  the  Potl^Offiee^ 
Loiubm,**  The  form  of  the  boidy  of  them  was,  '*  Credit  the  person  named  in  my  letter  of  advice 
the  sum  of  i65,  and  debit  the  same  to  this  office:" — Held,  that  the  instruments  were  both  war- 
rants and  orders  for  the  payment  of  money :  and  also  that  it  was  not  necessary  to  consider, 
whether  they  were  in  such  a  form  as  to  require  a  stamp  under  the  general  Stamp  Act ;  because 
it  was  the  practice  of  the  post-office  to  issue  them  unstamped,  and  that  practice  was  sanctioned 
and  legalised  by  the  statute  3  &  4  Vict.  c.  96. 
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On  the  17th  of  September,  I  was  quartered  at  the  Ship  1341 , 
pubUc-hotuse,  in  Charles-street,  Westminster.  I  have 
known  the  prisoner  about  five  weeks.  On  the  17th  of 
September,  he  wrote  a  letter  for  me,  for  the  purpose  of 
my  father-in-law  sending  me  £20  to  get  my  discharge; 
after  he  had  written  it,  he  read  it  over;  it  appeared  to  be 
the  letter  I  had  directed  him  to  write;  he  did  not  read 
this  postscript  over  to  me: — 'I  have  changed  my  place  of 
residence  to  Mr.  Rutt's  eating-house,  Charles-street,  West- 
minster; so  please  direct,  Mr.  Baker,  at  Mr.  Rutt's  eating- 
house,  Charles-street,  Westminster.'  He  had  written 
eight  or  nine  letters  for  me  before,  and  the  answers  were 
always  directed,  'Corporal  Baker,  Ship,  Charles-street, 
Westminster.^  I  expected  an  answer  to  this  letter  on 
Monday;  he  wrote  it  on  Friday;  no  answer  came  for  me 
to  the  Ship.  On  the  23d  of  September,  I  went  to  the 
place  where  the  prisoner  generally  lodged,  at  the  Essex 
Serpent,  Charles-street.  I  found  he  had  left  there;  they 
had  not  seen  him  since  Monday.  I  then  went  to  the 
Oeneral  Post-Office,  and  inquired  if  any  money  orders  had 
been  brought  in  the  name  of  Baker,  and  found  four  orders 
there.  I  never  authorized  the  prisoner  to  receive  the 
orders  for  me." 

Eliza  Baker  said, — "  I  am  the  last  witness's  wife.  In  Sep- 
tember last,  I  was  staying  with  my  father,  Edward  WiUiams, 
at  Shrewsbury.  I  received  the  letter  produced  while  I  was 
there;  and,  in  consequence  of  it,  I  sent  to  my  husband 
four  post-office  orders  for  £5  each;  the  orders  now  pro- 
duced are  those  I  sent;  I  sent  them  to  the  address  men- 
tioned in  that  letter  on  Saturday  morning,  the  18th  of 
September.  I  got  them  firom  the  post-office  at  Shrews- 
bury, by  paying  the  money  there.  I  put  the  letter  into 
the  post-office  about  half-past  one  o'clock  on  the  Satur- 
day. I  signed  my  husband's  name  on  the  orders,  because 
I  knew  he  could  not  write/'  Mrs.  Baker  afterwards  said, — 
''I  paid  the  £20  at  the  post-office  at  Shrewsbury,  and  the 
postmaster  gave  me  these  orders.    He  wrote  them  while  I 
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1841.         stopped  there;  he  was  inside  his  office;  I  could  not  see 
what  he  did." 

It  appeared,  from  the  testimony  of  other  witnesses,  that 
the  prisoner  obtained  the  letter,  containing  the  orders, 
from  the  landlady  of  Butt's  coffee-house,  on  the  Monday, 
the  20th  of  September;  and,  on  the  same  day,  they  were 
paid  to  some  person,  representing  himself  to  be  Baker,  by 
a  clerk  in  the  money  order  office,  at  the  General  Post- 
Office.  On  the  subject  of  the  payment,  this  derk  said, — 
*'  On  the  20th  of  September,  I  received  this  letter  of  ad- 
vice, now  produced,  firom  Shrewsbury  post-office;  in  pur- 
suance of  that  letter,  I  paid  these  four  orders  of  dE5  each ; 
I  should  not  know  the  person  to  whom  I  paid  them.''  He 
afterwards  said,  that,  in  paying  money  orders,  he  always 
trusted  to  the  letter  of  advice.  The  signature  to  the  or- 
ders and  that  to  the  letter  of  advice  did  not  appear  to  be 
in  the  same  hand-writing;  and  some  of  the  witnesses  dif- 
fered in  opiuion  as  to  which  was  the  actual  signature  of 
the  postmaster  himself.  No  person  was  called  as  a  wit- 
ness who  had  ever  seen  the  postmaster  of  Shrewsbury 
write;  but  several  witnesses  said,  they  had  been  in  the 
habit  of  acting  upon  such  signatures  as  those  to  the  docu- 
ments produced,  in  the  payment  of  money  orders. 

The  form  of  the  orders  was  as  follows : — 

''  In  cases  where  personal  attendance  is  inconvenient,  if 
the  receipt  below  is  properly  signed  by  the  person  to  whom 
the  order  is  made  payable,  and  the  party  presenting  the 
order  for  payment  can  afford  full  information  as  to  the 
Christian  name,  surname,  address,  and  occupation  of  the 
person  who  originally  obtained  the  order,  payment  will  be 
made  to  the  party  presenting  the  order;  but,  unless  these 
conditions  are  strictly  complied  with,  it  will  be  refused." 
''  Past-office,  Shrewsbury,  Sept.  18,  1841. 
''No.  1181. £5. 

"  Credit  the  person  named  in  my  letter  of  advice  the 
sum  of  Five  pounds,  and  debit  the  same  to  this  office. 

"  To  the  Post-Office,  "  John  W.  Towers, 

London."  "  Postmaster." 
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''The  Christian  and  surname  of  the  party  to  whom  the 
order  is  made  payable^  must  be  written  here  at  full  length» 

"  Beceived  the  above.      (Signature)    Joseph  Baker.'* 

The  letter  of  advice  which  related  to  the  orders  in  ques- 
tion, was  as  follows : — 


Advice  of  Money  Orders  drawn  by  the  Post-Office  of  Shrews- 
bury upon  the  Post-Office  at  London,  on  the  18th  of  Sept.  1841  • 


No. 
Order, 

Name  qf  Person 
to  whom  pay^ 
Me. 

Amount  of 
Money 

In  these  Columns  must  be  stated  the  Name,  Ad- 
dress, and  Occupation  or  Calling  qf  the  Party 
paying  m  the  Money,  and  obtaining  the  Order. 

Chrittian 
Name, 

Sur- 
Name. 

Order, 

Christian 
Name, 

Sur- 
Name, 

Address. 

Occupation  or 
calling. 

1181 
1182 
1183 
1184 
1188 
1192 

Joseph 

Joseph 

Joseph 

Joseph 

M.  A. 

John 

Baker 
Baker 
Baker 
Baker 
Ferrer 
Jones 

5 
5 
5 
6 
3 
2 

8, 
0 

0 
0 
0 
5 
0 

0 
0 
0 
0 
0 

Edward 

Mary 
David 

Williams 

Williams 
Jones    . 

Mardol    .    .    . 

Abbey  Foregate 
Howard  Street  . 

Surgeon. 

Lady. 
Grocer. 

{Postmaster  who  draws 
the  order. 


\ 


Postmaster  upon  whom 
the  order  is  drawn. 


''  This  advice  must  be  signed,  both  by  the  postmaster  who 
draws  the  order  and  by  the  postmaster  upon  whom  it  is 
drawn,  and  the  latter  must  not  fail,  after  having  entered 
the  particulars  in  his  money  order  book,  to  forward  it,  by 
the  very  first  post  after  its  receipt,  to  the  chief  money  order 
office  of  the  kingdom,  in  which  is  situated  the  town  where 
such  order  was  granted,  viz.  to  London,  if  the  order  is 
granted  in  England,  to  Dublin,  if  granted  in  Ireland,  and 
to  Edinburgh,  if  granted  in  Scotland,  in  obedience  to  the 
printed  instructions  on  the  subject.  If  any  correspond- 
ence arises  from  neglect  in  forwarding  this  letter  of  advice 
according  to  these  regulations,  the  postmaster  guilty  of 
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1841.  B^^  omission  will  be  charged  with  the  postage;  and,  in 
the  event  of  farther  irregularity,  he  will  be  reported  to  the 
Postmaster-General/' 

*:jc*  "A  duplicate  advice  for  each  order  must  invariably 
be  forwarded  to  the  capital  of  the  country,  or  the  post 
town  of  which  the  order  is  issued/' 

Clarksonj  for  the  prisoner. — ^The  letter  of  credit,  without 
something  else,  would  be  of  no  use  to  any  one :  it  is  not 
negotiable,  and  it  neither  orders  nor  warrants  the  payment 
of  money.  The  words  are, — "  Credit  the  person  named  in 
my  letter  of  advice  the  sum  of  five  pounds,  and  debit  the 
same  to  this  office/'  and  it  is  signed,  "  J.  W.  Towers,  post- 
master,'' and  addressed  to  the  Post-Office,  London;  and 
although  it  may  be  the  course  of  office  to  pay  to  other  per- 
sons, I  submit  that  the  instrument  itself  is  no  warrant  or 
authority  to  do  so.  The  instrument  on  which  the  autho- 
rity arises  may  or  may  not  be  within  the  Act  of  Parlia- 
ment, but  that  instrument  never  came  into  the  possession 
of  the  prisoner.  There  is  no  provision  for  the  larceny  of 
any  request  for  the  payment  of  money,  but  only  of  a  re- 
quest for  the  delivery  of  goods.  The  double  allegation  in 
the  first  two  counts,  that  the  prisoner  stole  "  four  warrants 
and  orders"  renders  each  of  those  counts  bad.  But  if  I 
am  wrong  in  that  position,  and  they  should  elect  to  rely 
upon  one  description  only,  yet  I  contend  that  the  instru- 
ment itself  does  not  come  under  the  description  of  either 
a  warrant  or  an  order. 

Shqpherd,  for  the  Crown. — ^The  doctrine  as  to  electing 
only  applies  to  different  transactions;  but  here  it  is  one 
transaction,  and  whichever  description  does  not  apply  may 
be  rejected  as  surplusage.  As  to  the  objection,  that  the 
instrument  is  not  an  order,  but  only  a  letter  of  credit; 
the  word  credit  is  explained  by  the  rest  of  the  document. 
The  word  order  is  used  in  various  parts,  as,  for  instance, 
'^  The  Christian  and  surname  of  the  party  to  whom  the 
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jofrd/er  is  made  payable^  &c./'  and  although  the  word  credit        \^\. 
is  used^  yet^  on  the  whole^  it  is  evidently  meant  for  an 
order. 

if.  Gumeyf  on  the  same  side. — ^It  is  said  that  the  first 
two  counts  are  bad  for  duplicity;  but  it  is  every  day's 
practice  to  use  such  descriptions.  A  party  is  often  charged 
with  cutting  and  wounding^  and  so  a  thing  may  be  de- 
scribed as  a  warrant  and  order.  There  was  a  case  before 
Mr.  Justice  LUlledalej  where  there  were  two  counts  for 
shooting  two  diflferent  persons^  and  it  was  held^  that  the 
prosecutor  could  not  be  called  on  to  elect,  because  it  was 
all  one  transaction. 

Clarkson,  in  reply. — That  case  decides  the  proposition  in 
my  fietvour^  as  there  was  not  a  statement  in  the  same  Court 
of  shooting  at  A.  and  B.  both,  but  in  one  of  shooting  at 
A.,  and  in  another  of  shooting  at  B.  The  offence  charged 
here  is  not  stealing  an  order  and  stealing  a  warrant,  but 
stealing  both  a  warrant  and  an  order,  and  all  in  one  count. 
If  the  first  two  counts  are  bad  on  this  ground,  then,  the 
third  will  not  be  available,  for  the  instruments  are  clearly 
not  valuable  securities,  nor  are  they  the  property,  as  laid 
in  that  count,  of  the  Postmaster-General. 

GuBNBT,  B. — I  do  not  think  it  very  material  to  call 
upon  the  coimsel  for  the  prosecution  to  elect,  for  I  have 
no  doubt  about  this  being  a  warrant  for  the  payment  of 
money,  and  I  am  strongly  inclined  to  think  that  it  is  an 
order;  and  I  have  no  doubt  that,  either  as  the  one  or  the 
other,  it  is  a  valuable  security. 

Clarkmm  then  addressed  the  jury  for  the  prisoner,  and 

GuBNBT,  B.,  having  summed  up  the  case,  the  prisoner 
was  found  guilty. 
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Sir  F.  Pollock,  A.  O.,  Shepherd,  Bullock,  and  R,  Gurney, 
for  the  prosecution. 

Clarkson,  for  the  prisoner. 

[Attoniies — Peacoekt,  and ]. 


The  case  was  reserved  for  the  opinion  of  the  fifteen 
Judges^  and  in  Michaelmas  Term  it  was  argued  by  Adol- 
phus  for  the  Crown,  and  by  Clarkson  for  the  prisoner  (a). 

On  the  4th  December  in  the  ensuing  Session,  Pabke^ 
B.,  pronounced  the  judgment  of  the  Court  as  follows : — 

*'  David  Henry  Gilchrist,  you  were  tried  at  the  last  Ses- 
sion of  the  Central  Criminal  Court,  upon  an  indictment 
containing  several  counts.  One  of  those  counts  charged 
you  with  stealing  four  valuable  securities,  that  is  to  say, 
four  warrants,  and  orders  for  the  payment  of  the  sum  of 
£5  each,  commonly  called  '  post-office  money  orders,' 
then  and  there  sent  by  the  post,  and  which  orders  respec- 
tively were  the  goods,  chattels,  and  property  of  Her  Ma- 
jesty's Postmaster-General.  There  was  another  count, 
which  charged  that  you  stole  four  of  these  warrants  and 
orders,  the  goods,  chattels,  and  property  of  Joseph  Baker. 
On  your  trial  the  facts  proved  to  be  these: — A  person  of 
the  name  of  Baker,  a  corporal  in  the  army,  being  desirous 
of  obtaining  his  discharge  from  the  army,  got  you  to  vrrite 
a  letter  for  him  to  his  father-in-law,  who  was  living  at 
Shrewsbury,  in  order  to  obtain  from  him  the  sum  of  £20, 
to  purchase  his  discharge  from  his  regiment  with  that  sum. 
Baker,  it  appeared,  could  not  write,  and  he  employed  you 
to  write  the  letter.  You  accordingly  wrote  it,  and  in  it 
you  desired  that  the  money  might  be  sent,  not  to  the  place 
where  Baker  resided,  but  to  another  place,  where  it  ap- 
peared you  afterwards  went  to  receive  the  letter  containing 
what  was  said  to  be  an  order,  and  appropriated  it  to  your 

(fl)  The  substance  of  the  argu-      that  it  has  not  been  thought  nece»- 
ment  is  so  clearly  stated  in  the      sary  to  insert  it  here, 
judgment  of  the   learned  Judge, 
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own  use.  Therefore,  there  is  no  doubt  that  you  stole  what-        1341. 
ever  the  letter  contained  that  was  sent  from  Shrewsbury. 

But  these  objections  were  taken,  that  what  was  con- 
tained in  that  letter  was  not  a  money  order. 

It  appears  to  be  the  practice  of  the  post^ffice,  when  a 
person  wishes  to  remit  money  &om  one  place  to  another, 
that  the  postmaster  of  the  place  receives  the  sum  of  money 
to  be  sent,  and  then  sends  a  letter  of  advice  to  the  post- 
office,  where  the  money  is  to  be  received,  containing  an 
account  of  all  the  sums  drawn  by  the  office  at  the  place, 
payable  at  another  place  on  a  certain  day.  And  he  puts 
into  that  letter  of  advice  the  name  of  the  person  who  is  to 
receive  the  money.  On  this  occasion  the  name  of  Joseph 
Baker,  he  being  the  person  intended  to  receive  the  money, 
was  inserted  in  the  letter  of  advice  of  the  four  several  sums 
of  £&  each.  The  person  who  paid  it  in  at  the  post-office 
at  Shrewsbury,  received  what  is  contended  to  be  the  money 
order,  which  is  in  these  terms: — 

''Post-Office,  Shrewsbury,  September  18, 1841. 

"  Credit  the  person  named  in  my  letter  of  advice  the 
sum  of  five  pounds,  and  debit  the  same  to  this  office,''  pur- 
porting to  be  signed  by  the  postmaster  at  Shrewsbury, 
addressed  "  To  the  Post-Office,  London,''  and  under  it  is  a 
receipt,  which  the  person  receiving  the  money  &om  the 
post-office  is  to  sign. 

Now  it  being  clearly  established  that  you  had  stolen 
this  piece  of  paper,  said  to  be  an  order,  the  first  objection 
made  upon  the  trial  and  afterwards  argued  before  the 
Judges,  was,  that  this  was  not  an  order  for  the  payment  of 
money.  The  Judges  are,  however,  unanimously  of  opinion, 
that  this  is  an  order  for  the  payment  of  money.  The 
objection  was,  that  it  was  an  order  by  the  postmaster,  but 
was  not  drawn  on  any  one.  But  the  Judges  are  of  opinion, 
that  the  designation  or  address  of  this  order  is  sufficient 
authority  to  the  persons  who  carry  on  business  at  the  post- 
office  in  London,  and  therefore  that  objection  cannot 
prevail. 
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1841.  It  was  also  objected^  that^  if  this  instrument  was  a  mo« 

ney  order^  it  was  an  instrument  requiring  a  stamp.  Upon 
that  question  the  Judges  did  not  consider  it  necessary 
to  decide.  The  answer  to  that  objection  was^  that,  al- 
though this  was  a  money  order^  it  was  not  a  money  order 
within  the  meaning  of  the  Stamp  Act^  but  a  bill  of  ex- 
change for  the  payment  of  money  within  the  meaning  of 
the  Stamp  Act;  for  no  stamp  is  imposed  except  upon 
bills  of  exchange  or  orders  for  the  payment  of  money  pay- 
able to  the  person  named  in  the  order  or  bearer  (which 
was  not  the  case  here^  for  it  was  payable  to  a  person  named 
in  another  document)^  or  except  delivered  to  the  payee^  or 
some  person  on  his  behalf.  Some  of  the  Judges  were  of 
opinion  that  this  instrument  could  not  be  considered  as 
delivered  to  the  payee  or  any  person  on  his  behalf,  because 
it  was  delivered  to  the  father-in-law  of  Baker  at  Shrews- 
bury^ who  advanced  the  money^  and  who  had  it  in  his 
power  to  send  this  post-office  order  or  not^  as  he  pleased, 
by  letter.  However^  the  Judges  are  of  opinion  that  it  is 
unnecessary  to  decide  that  point ;  but  this  being  the  usage 
of  the  post-office^  they  were  of  opinion  that  it  was  sanc- 
tioned and  legalized  by  the  statute  3  &  4  Vic.  c.  96^  which 
statute  provides^  that  the  mode  of  remitting  money  orders 
which  then  prevailed  should  have  continuance  so  long  as 
the  Commissioners  of  the  Treasury  should  think  fit.  They 
were  of  opinion  that  that  statute  sanctioned  and  legaliaeed 
the  prevailing  practice^  and  that  this  was  a  good  money 
order  notwithstanding  the  want  of  a  stamp. 

The  learned  Counsel  for  you  before  the  Judges  urged 
some  other  objections.  One  was^  that  the  indictment  was 
not  correct  because  it  was  uncertain^  for  that  the  third 
county  as  well  as  the  second^  was  for  stealing  four  warrants 
and  orders  (not  saying  how  many  orders)  for  the  payment 
of  the  sum  of  £5  each.  The  Judges  are  all  of  opinion 
that  what  is  meant  by  the  indictment  is^  that  you  stole 
four  instruments  or  four  valuable  securities,  each  of  which 
is  both  a  warrant  and  an  order ;  and  putting  that  construe* 
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lion  upon  the  indictment^  they  are  of  opinion  that  the         ig4x. 
instrument  you  stole  was  a  warrant  and  order.    They  are      "^     ^ 
of  opinion  it  is  an  order  as  well  as  a  warrant,  because,     ^     «. 
ammming  the  post-master  had  paid  this  order,  the  docu- 
ment itself  delivered  up  to  him  would  be  a  warrant,  which 
would  be  a  discharge  from  the  person  to  whom  he  had  to 
account  for  the  post-office  money.    Therefore,  they  are  of 
opinion,  that  the  coimts  of  the  indictment  are  not  uncer- 
tain, meaning  that  these  are  instruments  having  both  char 
racters,  and  that  the  count  is  proved. 

Another  objection  was  also  made,  which  was,  that  there 
was  no  proper  proof  that  this  was  a  regular  post-office 
order,  for  it  appeared  that  the  signature  of  Mr.  Towers 
the  postmaster  to  the  order  and  the  signature  to  the 
letter  of  advice  were  different,  and  it  was  said  that  both 
of  them  could  not  be  correct.  The  persons  in  the  post- 
office,  who  have  been  in  the  habit  of  corresponding  offi- 
cially with  the  postmaster,  were  of  opinion  that  one  of  the 
instruments  was  in  the  hand-writing  of  the  postmaster, 
but  there  being  a  difference  between  that  and  the  letter  of 
advice,  it  was  said  that  was  a  proof  that  the  order  was  not 
in  the  hand-writing  of  the  postmaster  of  Shrewsbury.  And 
this  objection  might  have  been  fatal,  if  it  were  necessary 
that  this  order  should  be  in  the  hand-writing  of  the  post- 
master, but  the  Judges  are  of  opinion  that  it  is  not  neces- 
sary it  should  be  in  the  hand-writing  of  the  postmaster 
himself;  it  is  enough  that  it  is  in  the  hand- writing  of  the 
postmaster  or  some  person  authorized  by  him  to  sign. 
There  is  no  proof  that  the  practice  of  the  post-office  re- 
quired it  should  bear  his  personal  signature.  There  was  evi- 
dence that  this  document  was  handed  by  the  post-office 
people  at  Shrewsbury  to  the  person  who  received  the  money 
orders,  and  we  are  of  opinion  that  there  is  sufficient  proof 
that  this  was  authorized  by  the  postmaster.  For  these 
reasons  all  the  arguments  supported  with  great  zeal  and 
ingenuity  by  your  learned  Counsel,  have  failed.  It  is  my 
duty,  therefore,  to  pass  the  sentence  upon  you.     It  is  a 
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very  serious  offence^  and  one  accompanied  with  much 
fraud  and  falsehood.  You  pretended  to  be  the  friend  of 
Baker;  you  had  heard  that  he  was  desirous  of  obtaining 
his  discharge,  and  you  contemplated  by  fraud  depriving 
him  of  the  whole  of  that  money  which  he  was  so  to  receive. 
Looking  at  all  the  circumstances  of  this  case,  it  is  impos- 
sible my  duty  can  be  adequately  discharged,  without  pass- 
ing upon  you  as  severe  a  sentence  as  the  law  permits  for 
this  offence,  and  that  sentence  is  that  you  be  transported 
beyond  the  seas  for  the  term  of  seven  years. 


NOVEMBER  SESSION,  1841. 

BEFORE  LORD  DENMAN,  C.  J. 
Dec.  2nd.  RegINA  V.  WiLLlAM  HeNBY  MeNCE. 

A  servant  being    1  HE  prisoucr  WBs  iudictcd  for  Stealing,  on  the  28th  of 

sent  with  a  let-    ^       ,  .  ,  .    . 

ter,  and  a  pen-  October,  a  Certain  post  letter  contaamng  a  penny,  the  pro- 
tlic^ostage  at  a  P^^^  o^  ^^r  Majesty's  Postmaster-Oeneral,  being  at  the 
receivinghousc,  time  B  pcrsou  employed  under  the  post-office  of  Great  Bri- 

found  the  door         ^  *^  '^    ^  ^ 

shut;  and,  in     tain  and  Ireland  (a).    There  were  other  counts,  vaiying  the 

consequence,  n      •        xt_       -l. 

put  the  penny     manner  01  laying  the  charge. 

ter'1ui?fa«en.      ^0°^  the  evidence  it  appeared,  that  a  person  named 

ed  it  in  by        Morgan,  living  in  Drury  Lane,  having  occasion  to  send  a 

means  of  a  pin,  ,  -r*   •       i  •  i*         i 

and  then  put  letter  to  B  person  residmg  at  Bristol,  gave  it  to  a  female 

the  unpaidTiet.  scrvBut  to  take  to  the  post,  and  at  the  same  time  gave 

mewen'  r^n  ^®^  *  pcimy  for  the  purposc  of  paying  the  postage.     The 

the  General  servant  wcut  to  the  Dost-office  in  Drury  Lane,  but  finding 

Post-Office  r  ^  o 

stole  this  letter 

with  the  penny  in  it: — HeldfiYiBXht  might  be  convicted  of  stealing  a  post  letter  containing 
money,  although  the  money  was  not  put  into  the  letter  for  the  purpose  of  being  conveyed  by 
means  of  it  to  the  person  to  whom  it  was  addressed.  But  see  the  case  of  Rsgina  ▼.  RAthboHgf 
ante,  p.  220. 

(a)  See  the  statutory  provisions  applicable  to  this  case  in  the  notes 
to  Begina  y,  Bathbone,  ante,  p.  220. 
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the  shop  shut^  put  the  penny  inside  the  letter^  and  fastened         ]g4|^ 
it  with  a  pin,  and  dropped  it  into  the  letter-box,  intending 
that  the  penny  should  be  applied  for  the  payment  of  the 
postage. 

The  prisoner  was  a  messenger  in  the  General  Post-Office, 
St.  Martin's-le-Grand,  and  on  the  morning  of  the  20th  of 
October,  he  was  on  duty  in  the  inland  office,  and  engaged 
with  another  messenger  in  stamping  and  preparing  the 
letters  from  the  receiving  houses.  The  other  messenger  ob- 
served among  the  letters  one  with  some  coin,  or  something 
heavy  in  it,  and  a  pin  at  the  back  of  it :  this  letter  the 
prisoner  contrived  to  get  into  his  possession,  while  the  at- 
tention of  the  other  messenger  was  diverted  from  him,  and, 
on  the  constable  of  the  post-office  being  sent  for,  after  a 
severe  struggle  it  was  taken  from  him. 

Clarkgan,  for  the  prisoner,  in  his  address  to  the  jury, 
suggested,  that  this  letter  might  not  be  considered  by  them 
as  a  money-letter,  and,  if  so,  they  might  acquit  the  prisoner 
of  the  more  serious  part  of  the  charge. 

Lord  Denman,  C.  J.,  in  summing  up,  told  the  jury  that, 
in  his  opinion,  the  letter  came  within  the  description  in 
the  act  of  Parliament,  viz.  a  letter  containing  money;  and 
although  the  money  was  not  put  in  for  the  purpose  of  its 
being  conveyed  in  the  letter  to  the  country,  yet  that  it  was 
in  fact  money  contained  in  the  letter;  and  though  it  was 
only  of  small  amount,  yet  the  intention  of  the  prisoner, 
and  the  breach  of  trust,  and  the  dishonesty  committed  by 
him,  were  the  same  as  if  the  money  had  been  of  larger 
amoimt,  and  had  been  enclosed  in  the  letter  to  be  sent 
into  the  country  (a). 

Verdict — Guilty. 

Adolphu8y  and  Bodkin,  for  the  prosecution. 
Clarkson,  for  the  prisoner. 

[Attomies— Peacoc^f,  and  Flower.] 

(a)  See,  however,  on  this  point  the  reason  of  the  decision  in  P^sf^a  v. 
Ratli^Qn^^  ante,  p.  220. 
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BEFORE  MR.  BARON  PARKE. 


Dec.  3rd. 


An  indictment 
for  manslaugh- 
ter stated  that 
the  prisoners 
gave,  adminis- 
tered, and  deli- 
vered to  one 
M.  A.  divers 
large  and  ex- 
cessive quanti- 
ties of  spirits 
and  water,  wine, 


Begina  v.  John  Richard  Packard^  Joseph  Packard, 
AND  Alfred  Eennett. 

Manslaughter.— The  indictment  stated,  that  the 
three  prisoners,  on  the  5th  of  November,  at  &;c.,  did  ywe, 
administer,  and  deliver  to  one  Michael  Aungier  divers 
large  and  excessive  quantities  of  spirituous  liquors  mixed 
with  water,  and  also  divers  large  and  excessive  quanti- 
ties of  wine  and  porter,  to  wit,  one  pint  of  brandy  mix- 
ed with  water,  one  pint  of  rum  mixed  with  water,  one 
and  porter,  and  pint  of  gin  mixcd  with  Water,  two  quarts  of  wine,  called 

induced,  pro-       *  o  '  -x 

cured,  and  per-  port  wiuc,  and  ouc  quart  of  porter,  and  then  and  there 
drink tbem;  the  Unlawfully  and  feloniously  did  induce,  procure,  and  per- 
&l^^hg^i^e^  ««irfe  the  said  Michael  Aungier  to  take,  drink,  and  swal- 
to  cauu  death,    low  dowu  into  his  bodv  the  said  quantities  of  spiritu- 

which  they  well  j  ^  r 

knew.  It  then  ous  liquors  mixed  with  water,  and  of  wine  and  porter;  the 
M.  A.,  by  their  ^^^  quantities  &c.  being  then  and  there,  when  taken, 
drMk*&c?  and  ^^^^^f  ^^^  swallowcd  by  the  said  M.  A.,  likely  to  cause  and 
became  greatly  procure  Ms  dcoth,  and  which  they  the  said  J.  R.,  J.  P.,  and 

drunk  and  dit- 

tempered  &c.;  A.  K.,  then  and  there  well  knew;  and  that  the  said  M.  A. 

J^  w^'the^pri-  did  then  and  there,  by  means  of  the  said  inducement,  pro- 

Wm  and'Trwd  ^'^^^^^^^  ^^  pcrsuasiou,  &c,  take,  drink,  and  swallow 

him  to  go  into,  dowu  iuto  his  body  the  said  large  quantities  &c.,  so  given 

confined  Wm°in  &c.  uuto  him  as  aforesaid,  by  means  whereof  the  said  M. 

dr?vVitd''c^r"^  A.  then  and  there  became  and  was  greatly  drunk  and  in- 

ried  him  about 

in  it  for  two  hours,  and  thereby  greatly ^shook  and  knocked  him  about,  by  means  whereof  he 
became  mortally  sick,  &c.,  and  of  the  said  large  and  excessive  quantities  fire,  and  of  the  said 
drunkenness  &c.  occasioned  thereby,  and  of  the  said  shaking  &c.,  and  of  the  sickness  and  dis- 
temper occasioned  by  it,  he  instantly  died.  The  deceased  was  a  man  in  possession  under  the 
sheriff;  and  one  of  the  prisoners,  of  whose  goods  he  was  in  possession,  assisted  by  his  brother 
and  a  friend,  plied  the  man  with  liquor,  themselves  drinking  freely  also,  and  when  he  was  very 
4rttnk  put  him  into  a  cabriolet  and  caused  him  to  be  driven  about  the  streets;  and  about  two 
hou»«  after  he  had  been  put  into  the  cabriolet  he  was  found  dead:— jBTeM,  that,  if  it  were  essen- 
tial to  prove  that  the  prisoners  knew  that  the  liquors  were  likely  to  cause  death,  the  case  would 
be  one  of  mwder  and  not  of  manslaughter,  but  that  such  allegation  was  not  a  material  part  of 
the  indictment,  bu\«ni|(ht  be  dismissed  from  the  jury's  consideration  :—i7eM,  also,  that  if  the 
prisoners,  when  the  decea»«4  was  drunk,  put  him  into  a  cabriolet  and  drove  him  about  in  order 
to  keep  him  out  of  possession,  ana  ir^  mn  doing  accelerated  his  death,  it  would  be  manslaiiff'itc''. 
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toxicatedy  sick^  and  greatly  distempered  in  his  body,  and  ^g^^^ 
while  he,  the  said  M.  A.,  was  so  drunk,  &c.,  as  aforesaid, 
they,  the  said  J.  R.  P.,  J.  P.,  and  A.  K.,  did  then  and  there, 
to  wit,  on  &c.,  at  &c.,  make  an  assault  on  him,  the  said 
M.  A.,  and  then  and  there  unlawfully  and  feloniously/orcei^ 
and  compelled  /fim  to  go,  and  put,  placed,  and  confined  Mm 
in  a  certain  carriage,  to  wit,  a  cabriolet,  and  then  and  there 
drove  and  carried  him  about  therein  for  a  long  time,  to  wit, 
for  two  hours  then  next  following,  and  therein  and  thereby 
then  and  there  greatly  shook,  threw,  pulled,  and  knocked 
about  the  said  M.  A,  by  means  where(^  the  said  M.  A.  then 
and  there  also  became  mortally  sick  and  greatly  distem- 
pered in  his  body;  of  which  said  large  and  excessive  quan- 
tities of  the  said  spirituous  liquors  &c.,  so  by  him  the  said 
M.  A.  taken  &c.,  as  aforesaid,  and  of  the  said  drunkenness 
&;c.  occasioned  thereby,  and  of  the  said  shaking  &c.,  and 
ci  the  said  sickness  and  distemper  occasioned  thereby,  he 
the  said  M.  A.  then  and  there  instantly  died.  The  indict- 
ment concluded  with  an  allegation  in  the  usu^l  form,  viz. — 
''  that  the  said  J.  E.  P.,  J.  P.,  and  A.  E.,  the  said  M.  A., 
in  numner  and  form  aforesaid,  unlawfully  and  feloniously 
did  kill  and  slay,''  &c. 

Clarkson,  in  his  opening  address,  after  stating  die  facts, 
contended,  that,  if  the  prisoners  had  an  unlawful  design  to 
get  the  deceased  out  of  the  house,  and  in  the  prosecution 
of  that  design  caused  his  death,  they  must  be  found  guilty 
of  the  offence  of  manslaughter. 

The  facts  of  the  case  were  as  follows: — The  prisoner, 
John  Bichard  Packard,  was  a  chemist  in  Drury  Lane;  and 
on  the  5th  of  November,  1841,  an  officer  of  the  Sheriff  of 
Middlesex  named  Hamblyn,  having  a  warrant  against  his 
goods,  executed  it  about  twelve  at  noon,  and  left  the  de- 
ceased, Michael  Aungier,  in  possession  for  him.  Aungier, 
according  to  the  evidence  of  Hamblyn,  was  a  man  in  good 
health,  about  sixty  years  of  age,  and  was  quite  sober  at  the 
time  he  was  left  on  the  premises,  about  one  o'clock  in  the 

\Qh.  I.  R  N.  p. 
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1841.        ^^7'     ^^^  deceased  remained  in  the  kitchen  of  the  house, 
and  was  quite  sober  up  to  nine  o'clock  in  the  evening. 
At  that  time  John  Richard  Packard  went  into  the  kitchen, 
and  the  deceased  asked  him  for  a  glass  of  gin.   He  replied, 
— "  Very  well,  you  shall  have  it;"  but  instead  of  a  glass  of 
gin^  gave  him  a  glass  of  rum  and  water,  which  he  drank. 
About  half-past  nine  J.  R.  Packard  asked  him  to  go  into 
the  parlour.     A  lad,  who  was  in  the  service  of  John  Rich- 
ard Packard,  described  what  took  place  after  this  as  fol- 
lows:— ''I  went  into  the  room  and  found  master,  Mr. 
Joseph  Packard,  and  the  officer  there,  and  the  maid  ser- 
vant— ^the  prisoner  Kennett  was  not  there  then — there 
was  spirits  on  the  table  in  tumblers^  and  wine  glasses  too ; 
there  was  no  wine  on  the  table  then.     I  cannot  say  whe- 
ther there  was  wine  in  the  wine-glasses.  They  appeared  to 
be  drinking.     The  officer  did  not  seem  to  hare  anything  the 
matter  with  him  then.    About  half  an  hour  after  I  was 
called  in  again — ^the  same  glasses  were  on  the  table  as  I 
had  seen  befere;  there  was  rum  in  the  officer's  tumbler — 
there  was  some  red  wine  on  the  table  in  tumblers,  and 
rum  and  water  as  well,  and  there  was  gin  and  water — 
master  kept  gin  in  that  room  in  a  gallon  stone  bottle^ 
which  was  in  the  cupboard — the  spirits  had  been  poured 
out  of  the  stone  bottle  into  the  tumblers — ^the  same  per- 
sons were  still  at  the  table,  with  the  maid  servant,  and 
Kennett  was  there  the  second  time  I  went  in — he  had  come 
about  ten  o'clock.    When  I  went  in  the  second  time,  mas- 
ter sent  me  with  a  note  to  the  Grarrick's  Head  public- 
house,  which  I  took — it  was  about  ten  o'clock.     A  man 
returned  with  me  to  the  house — master  gave  him  an  order 
for  supper  for  four,   to  be  brought  at  half-past  twelve 
o'clock  I  the  glasses  were  still  on  the  table — ^the  rum  and 
wine  were  also  kept  in  stone  bottles — some  of  the  glasses 
were  empty,  and  some  full;  they  appeared  to  be  drinking 
continually;  I  was  in  and  out  of  the  room  firom  then  till 
half-past  twelve,  and  the  materials  for  drinking  were  still 
on  the  table,  and  they  appeared  to  be  still  drinking ;  the 
supper  came  at  half-past  twelve,  and  two  bottles  of  red 
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wine  in  decanters;  I  placed  them  on  the  table;  all  the  three  ig4i^ 
prisoners  were  at  that  time  sitting  round  the  table,  with 
the  deceased  and  maid-servant;  I  waited  at  supper;  the 
maid-servant  supped  with  them;  I  saw  red  wine  given  to 
the  officer;  the  maid-servant  drank  wine  as  well  as  them- 
selves; there  was  no  spirits  on  the  table  then;  I  fetched 
two  more  bottles  of  red  wine  during  supper,  by  master^s 
directions,  about  one  o'clock,  making  four  bottles;  it  was 
all  drunk  except  a  very  little  at  the  bottom  of  the  decanter; 
it  was  all  drunk  in  wine  glasses;  three  pints  of  porter  were 
sent  for,  that  was  not  all  consumed;  there  was  very  little 
left;  I  cleared  the  table  after  supper:  after  the  table  was 
cleared,  the  maid-servant  took  something  out  of  the  cup- 
board in  stone  bottles,  by  master's  directions;  only  one 
bottle  was  brought  out  while  I  was  there;  I  cannot  tell 
whether  it  was  gin  or  rum;  when  I  went  into  the  room 
again,  I  saw  some  spirits  in  tumblers;  it  appeared  to  be 
rum;  what  was  in  the  officer's  tumbler  was  red;  it  was 
nearly  full;  they  were  still  round  the  table,  and  continued 
drinking  there  for  about  half  an  hour  after  I  cleared  the 
supper  away;  that  would  make  it  about  half-past  one 
o'clock;  I  went  into  the  room  again  at  the  end  of  that 
time;  the  officer  was  then  very  tipsy,  and  did  not  appear 
able  to  help  himself;  master  directed  me  to  go  and  fetch  a 
cab;  Mr.  Kennett  joined  in  that  order;  the  prisoner,  Jo- 
seph Packard,  was  present  at  the  time;  aft;er  getting  the 
cab,  I  went  into  the  room  and  told  master  I  had  got  it; 
my  master  and  Mr.  Kennett  lifted  the  officer  down  stairs 
into  the  little  room  behind  the  shop  called  the  surgery;  he 
did  not  appear  at  all  able  to  help  himself  at  that  time; 
master  put  a  smelling-bottle  to  his  nose  in  the  surgery,  and 
said,  *'  This  will  do  you  good;"  the  deceased  made  no  an- 
swer to  that;  I  do  not  know  whether  he  was  able  or  not; 
they  then  lifted  him  up  stairs  again,  and  put  him  on  the 
sofa;  he  remained  there  about  a  quarter  of  an  hour ;  the 
cab  was  waiting;  I  saw  some  water  in  a  tumbler,  and  some 
spirits  put  into  it  by  Mr.  Kennett ;  my  master  and  Joseph 

r2 
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1841.  Packard  were  in  the  room;  they  gave  the  tumbler  to  the 
man  while  he  laid  on  the  sofa;  they  put  it  to  his  mouth; 
he  took  it ;  he  remained  on  the  sofa  about  a  quarter  of  an 
hour;  master  and  Mr.  Kennett  then  carried  him  down 
stairs ;  Joseph  Packard  followed  them  down;  they  lifted  him 
into  the  cab^  and  shut  the  door ;  master  and  Mr.  Kennett 
went  with  the  cab^  and  Joseph  Packard  stopped  at  home; 
it  was  about  three  in  the  morning  when  the  cab  went 
away;  my  master  and  Kennett  returned  in  about  half  an 
hour;  I  went  to  bed  about  four  o'clock^  and  got  up  be- 
tween eight  and  nine.'' 

The  cab-driver  said, — "  About  half-past  three,  the  three 
prisoners  came  to  me,  and  said,  there  was  a  friend  of  theirs 
rather  tipsy;  they  wished  me  to  drive  him  home;  they 
gave  me  a  glass  of  brandy  and  water;  they  all  three  spoke 
to  me;  after  that,  two  of  the  gentlemen,  I  cannot  say 
which,  brought  a  person  down  stairs  very  tipsy;  I  did  not 
see  the  third;  they  assisted  the  man  down  stairs  by  his 
arms;  he  seemed  very  tipsy;  they  took  him  up  stairs  again. 
He  was  brought  down  in  about  twenty  minutes;  I  canndt 
say  which  brought  him  down;  the  three  gentlemen  were 
there ;  he  was  in  a  very  helpless  state ;  two  of  the  gentle- 
men assisted  him  into  the  cab,  and  the  same  gentlemen 
went  with  me  on  the  box;  the  third  remained  in  the  shop. 
I  was  directed  by  one  of  them  to  go  to  the  Hummums,  in 
Covent  Gktrden ;  when  I  got  there,  they  both  got  down, 
and  told  me  to  take  the  deceased  to  No.  18,  Chancery 
Lane,  giving  me  half-a-crown;  they  did  not  open  the 
door  of  the  cab,  or  take  any  notice  of  the  man  inside ; 
they  left.  I  drove  to  No.  18,  Chancery  Lane;  knocked, 
but  could  not  procure  admission ;  I  staid  there,  trying  to 
get  in,  five  or  ten  minutes ;  I  then  tried  to  arouse  the  man 
in  the  cab,  but  could  make  no  sense  of  him ;  I  drove  back 
to  the  house  in  Drury  Lane,  and  rang  the  night  bell  three 
or  four  times,  but  could  not  get  any  answer.  I  then  took 
him  to  Bow  Street  office ;  he  was  then  crouched  down  at 
the  bottom  of  the  cab ;  I  lifted  him  on  the  seat,  and  went 
to  the  inspector,  and  stated  the  case  to  him,  leaving  the 
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man  on  the  seat  of  the  cab;  he  groaned  at  that  time^  or  1341, 
made  some  noise;  the  inspector  could  not  interfere^  and 
I  went  round  to  Drury  Lane  again^  with  the  man  in  the 
cab,  and  rang  the  bell,  but  coidd  not  make  any  body  hear ; 
I  brought  him  back  to  Bow  Street,  took  him  out,  and  put 
him  on  the  step  of  a  door,  and  waited  till  a  policeman 
came  up,  which  was  two  or  three  minutes ;  I  cannot  say 
whether  he  was  alive  or  not  when  I  put  him  on  the  step ; 
he  was  in  a  very  helpless  state ;  the  policeman  looked  at 
him,  and  said  he  was  dead;  we  took  him  to  the  station  on 
a  stretcher;  I  went  with  a  policeman  to  Drury  Lane  again 
between  four  and  five,  and  rang  the  bell,  but  nobody  an- 
swered ;  as  I  returned  to  Bow  Street,  about  five  in  the  morn- 
ing, with  the  poUceman;  I  saw  Joseph  Packard  and  Ken- 
nett;  I  pointed  them  out  to  the  inspector,  who  took  them/' 
Two  surgeons  were  called  as  witnesses.  They  had  made 
a  post-mortem  examination  of  the  body  of  the  deceased. 
After  a  long  examination  and  cross-examination,  one  of 
them  was  asked  by  the  Court  this  question,  with  reference 
to  the  deceased : — "  Supposing  he  had  a  quantity  of  spirits 
and  water  and  port  wine,  together  with  his  food,  and  after- 
wardfi  was  placed  in  a  cab,  and  driven  about  from  place  to 
place,  looking  at  the  state  of  his  body  after  death,  what 
should  you  attribute  his  death  to?''  The  answer  was, — "I 
should  be  fearful  that  such  treatment  had  accelerated  his 
death.''  The  other,  in  answer  to  a  similar  question,  re- 
turned a  similar  answer. 

Montagu  Chambers,  for  the  prisoner  John  Bicbard  Pack- 
ard.— ^This  seems  to  be  a  case  of  first  impression.  I  have 
not  been  able  to  find  any  case  like  it  in  its  circumstances, 
and,  therefore,  we  must  refer  to  first  principles.  I  do  not 
dispute  the  general  rule  of  law,  that  if  a  person,  in  com- 
mitting an  unlawful  act,  causes  the  death  of  another,  he 
is  guilty  of  manslaughter.  After  referring  to  Mr.  Justice 
Foster's  work  on  the  Crown  Law,  p.  268,  he  proceeded 
thus : — This  raises  the  first,  but  not  the  most  important 
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1841.        question  in  this  case,  viz.,  what  may  be  said  to  amount  to 
an  act  done,  whether  it  be  malum  in  se  or  malum  prohibitum 
merely.     If  the  prisoners  unlawfully  got  the  deceased  out 
of  possession,  and,  in  so  doing,  did  an  ad;  not  likely  to 
occasion  death,  it  might  be  merely  malum  prohibitum,  and 
not  malum  in  se,  and  they  might  not,  in  such  case,  be 
guilty  of  manslaughter.    But  I  submit  that  the  material 
allegation  in  the  indictment  is  not  made  out  by  the  evi- 
dence.    It  is  averred  that  the  prisoners  administered  to 
the  deceased,  and  also  persuaded  him  to  take,  divers  large 
quantities  of  spirits,  &c.,  being,  when  taken,  likely  to  cause 
and  procure  his  death.     This,  I  apprehend,  is  a  material 
averment;  and  that  which  follows  is  also  material — ^and 
which  the  said  J.  R.  Packard,  J.   Packard,  and  Alfred 
Kennett,  then  and  there  tveU  knew.    You  must  be  satisfied 
that  the  prisoners  well  knew  that  the  spirits  and  water  &c. 
which  the  man  took,  were  likely  to  procure  his  death. 
This,  I  apprehend,  you  will  negative,  as  it  is  inconsistent 
with  the  evidence,   and  would  be  a  most  uncharitable 
thing.     These  are  not  mere  inducements,  but  material 
statements  of  the  cause  of  death,  just  as  much  as  if  a  spe- 
cial verdict  had  been  found,  comprizing  these  facts  among 
others.    The  indictment  then  avers,  that  the  deceased  be- 
came sick  and  distempered  &c.,  and  that  the  prisoners, 
after  this,  made  an  assault  upon  him,  and  forced  and  com- 
pelled him  to  go  into  a  cabriolet,  &c.  &c.     I  submit,  that, 
in  order  to  find  the  prisoners  guilty,  you  must  find  that 
they  persuaded  the  deceased  to  drink,  well  knowing  that 
what  he  drank  was  likely  to  cause  death;  and  that  they, 
when  he  was  intoxicated,  forced  him  into  the  cabriolet,  and 
shook  him.     If  there  was  a  fourth  cause,  such  as  the  large 
quantity  of  solid  food ;  or  a  fifth,  viz.  water  in  the  ven- 
tricle ;  or  a  sixth,  the  adhesion  of  the  scull-bone  to  the 
dura  mater;  you  cannot  find  that  the  death  was  occa- 
sioned by  the  three  first-mentioned  causes,  or  either  of 
them.    The  answer  to  the  question  which  I  put  to  the 
surgeon  on  the  subject  of  dinner  parties  is  material,  be- 
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cause  it  does  not  follow  that  a  man  who  presses  another  to  X841. 
take  more  than  is  good  for  him  is  to  be  made  answerable 
for  the  ofiPence  of  manslaughter.  There  is  no  pretence^ 
from  the  circumstances  of  the  case,  for  saying  that  there 
was  any  original  intention  to  get  the  man  out  of  possession 
by  making  him  tipsy.  There  was  nothing  more  at  first 
than  incautious  kindness ;  and,  when  they  were  all  drunk, 
they  played  the  joke  of  sending  him  to  the  sheriff's  officer 
with  their  compliments ;  for  it  is  proved  that  the  sheriff's 
officer,  Thompson,  lived  in  Chancery  Lane,  and  on  the 
same  side  of  the  way  as  No.  18,  though  not  at  that  num- 
ber;  and  a  mistake  in  the  nimiber  will  not  be  sufficient  to 
shew  any  bitterness  against  the  deceased  on  the  part  of 
the  prisoners.  If  they  had  any  such  object  as  getting  him 
out,  they  might,  in  a  few  minutes,  very  easily  have  put 
some  narcotic  into  his  beer,  which  would  have  sent  him 
asleep  for  a  time^  without  doing  him  any  serious  injury ; 
and  they  might  then  have  removed  the  goods ;  and  he,  on 
coming  to  himself,  would  have  found  that  his  possession 
was  of  no  use.  Up  to  the  time  of  the  man's  death,  there 
is  nothing  which  shews  a  preconceived  determination  to  do 
an  unlawful  act.  The  prisoners  did  no  more  than  act  im- 
prudently, and  cannot,  therefore,  be  convicted  of  man- 
slaughter. 

C  C  Jones  addressed  the  jury  for  the  prisoner  Kennett, 
and  Chamock,  for  Joseph  Packard. 

Parke,  B.,  in  summing  up,  (afker  some  observations  as 
to  the  nature  of  the  proceeding),  said, — In  order  to  con- 
vict the  prisoners  at  the  bar,  you  must  be  satisfied,  first, 
that  the  officer  owed  his  death  to  the  act  or  neglect  of  the 
parties  accused;  and,  secondly,  that  the  act  or  neglect  is 
properly  described  in  the  indictment.  If  the  act  were 
such  as  to  denote  wickedness  and  maliciousness  of  mind, 
it  would  amount  to  murder;  but  if  merely  negligence, 
then  only  to  manslaughter  (a).      You  must  be  satisfied 

(a)  See  Rex  v.  Marriott^  8  Carr.  &  Payne,  p.  425. 
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1841.  ^^^^  ^^®  species  of  death  described  in  the  indictment  has 
been  prored  by  the  evidence;  and  for  the  purpose  of  as- 
sisting 70U  in  yonr  conclusion  on  these  matters^  I  will  call 
your  attention  to  what  is  stated  in  the  indictment.  [The 
learned  judge  then  read  the  whole  of  the  indictment^  and 
then  observed] — With  reference  to  the  all^ation  that  the 
prisoners  well  knew  that  the  quantity  of  liquor  taken  was 
Ukely  to  cause  death,  there  does  not  appear  to  be  any  evi- 
dence of  this ;  and  it  seems  to  be  admitted  on  all  hands, 
that  they  did  not  know  what  was  likely  to  be  the  effect 
produced  by  the  intoxication  of  the  deceased.  It  is  not 
necessary  to  prove  the  whole  of  what  is  contained  in  this 
indictment;  but  some  part  of  what  is  properly  idleged 
ought  to  be  proved.  I  agree  that  if  it  were  essential  to 
prove  that  the  prisoners  knew  that  the  liquors  w^re  likely 
to  cause  the  death  of  the  deceased,  that  yon  could  not  find 
your  verdict  against  the  prisoners.  Such  a  finding  would 
make  the  offence  approach  to  murder;  and,  certainly, 
there  is  no  evidence  to  sustain  that  imputation.  Yon  will, 
therefore,  dismiss  that  part  of  the  indictment  firom  your 
consideration,  and  see  whether  there  are  proper  and  suffi- 
cient allegations  in  the  rest  of  the  indictment  to  consti- 
tute the  offence  of  manslaughter,  and  whether  those  alle- 
gations are  made  out  by  the  evidence.  Should  that  be  the 
case,  you  may  find  the  prisoners  guilty ;  and,  in  the  event 
of  your  so  doing,  should  I  have  any  doubt  whether  the 
indictment  would  be  sufficient  without  the  allegation  I 
have  referred  to,  I  can  then  reserve  that  point  on  bdbalf  of 
the  prisoners. 

The  first  question  will  be,  whether  the  prisoners,  or  any 
of  them,  put  the  deceased  into  the  cabriolet;  and  upon 
this,  I  think,  nothing  need  be  said.  If  yon  are  of  opinion 
that  they  did,  then  the  questions  will  be : — ^first,  whether 
they,  or  any  of  them,  were  guilty  of  administering  or  pro- 
curing the  deceased  to  take  large  quantities  of  liquor  for 
an  unlawful  purpose ;  or  whether,  when  he  had  taken  it, 
they  put  him  into  the  cabriolet  for  an  unlawful  purpose. 
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If  70U  think  that  the  three  prisoners^  or  one  of  them,         ^g^^^ 
made  him  excessively  drank  to  enable  the  prisoner,  John 
Bichard  Packard,  to  prevent  the  completion  of  the  execu- 
tion ;  or,  if  you  are  satisfied  that  the  object  of  the  prison- 
ers, or  any  of  them,  was  otherwise  unlawful,  and  that  the 
death  of  the  deceased  was  caused  in  carrying  their  unlaw- 
ful object  into  effect,  they  must  be  found  guilty.     The 
simple  fact  of  persons  getting  together  to  drink,  or  one 
pressing  another  to  do  so,  is  not  an  unlawful  act,  or,  if 
death  ensue,  an  offence  that  can  be  construed  into  man- 
slaughter; and,  if  what  took  place  in  the  present  instance 
was  reaUy  and  solely  for  the  purpose  of  good  fellowship, 
for  making  merry,  or  causing  the  misfortunes  of  the  elder 
Packard  to  be  forgotten,  though  the  act  was  attended  with 
death,  this  will  not  be  a  case  of  manslaughter.     Upon  the 
first  question  I  have  stated,  it  will  be  essential  to  make 
out  on  this  indictment  that  the  prisoners  administered  the 
liquor  with  the  intention  of  making  the  deceased  drunk, 
and  then  getting  him  out  of  the  house;  and  if  that  be 
doubtful,  still,  if  you  think  that,  when  he  was  drunk,  they 
removed  him  into  the  cabriolet  with  the  intention  of  pre- 
venting his  returning,  and  death  was  the  result  of  such 
removal,  the  act  was  unlawful,  and  the  case  will  be  a  case 
of  manslaughter.      If,  however,  you  think  they  all  got 
drunk  together,  and  that  afterwards  he  was  put  into  the 
cabriolet  with  an  intention  that  he  should  take  a  drive 
only,  that  was  not  an  unlawful  object,  such  as  I  have  de- 
scribed, and  the  prisoners  will  be  entitled  to  an  acquittal ; 
or,  if  you  entertain  a  conscientious  doubt  as  to  their  real 
object,  you  ought  also,  on  that  ground,  to  acquit  them. 
[His  Lordship  then  stated  the  circumstances  of  the  case, 
and  proceeded.]     The  first  point  to  be  decided  is,  whether 
the  acts  of  the  prisoners,  whatever  may  be  their  character, 
were  the  cause  of  the  death  of  the  deceased.    As  to  that, 
you  are  to  look  to  the  evidence  of  the  surgeons,  and  see 
whether  those  acts  caused  the  death  of  the  deceased  to 
take  place  when  it  did,  that  is  to  say,  whether  those  acts 
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accelerated  his  death.  Now  it  seems  to  result  from  what 
the  surgeons  say — and  assuming  the  facts  in  evidence  to  be 
Reoina  correct — ^that  the  acts  of  the  prisoners  did  accelerate  the 
Packard,  deaths  and  if  you  are  of  that  opinion^  it  will  justify  you  in 
inquiring  into  those  acts.  One  observation  as  to  this  is, 
that  one  of  the  prisoners  might  have  had  a  motive  in  get- 
ting the  sheriff's  officer  out  of  possession  voluntarily  for 
the  purpose  of  disposing  of  the  goods  he  had  seized,  and 
that,  in  furtherance  of  that  motive,  the  original  object  of 
all  was  to  make  him  drunk,  and  so  to  get  rid  of  him.  But, 
supposing  you  cannot  clearly  trace  that  intention,  still  you 
will  have  to  inquire  with  what  view  they  put  him  into  the 
cabriolet,  left  him  in  Covent  Gturden,  and  gave  a  fiEdse 
address,  to  which  they  directed  he  should  be  driven.  It 
is  true  that  there  is  no  direct  proof  that  any  one  pressed 
him  to  drink,  but  if  the  liquor  was  placed  before  him  with 
the  illegal  object  I  have  mentioned,  that  would  be  enough, 
without  such  direct  proof.  You  will,  therefore,  consider 
whether  all  three,  or  any  of  the  prisoners,  had  this  illegal 
object ;  whether  they  made  the  deceased  drunk  with  a  view 
of  getting  rid  of  him  from  the  house,  and  then,  with  the 
same  intention,  put  him  into  the  cabriolet;  or  whether, 
having  made  him  drunk  without  any  such  original  object, 
when  he  was  dnmk  they  put  him  into  the  cabriolet  for  the 
purpose  of  so  getting  rid  of  him ;  and  whether  you  are 
satisfied  that  the  acts  of  the  prisoners,  or  any  one  of  them, 
done  with  such  illegal  object,  contributed  to  his  death. 

The  jury  retired  to  consider  their  verdict,  and  on  their 
return  into  Court  asked  a  question  of  his  Lordship,  in 
answer  to  which  they  were  told,  that  if  the  prisoners, 
when  the  deceased  was  drunk,  drove  him  about  in  the  cab, 
in  order  to  keep  him  out  of  possession,  and  by  so  doing 
accelerated  his  death,  it  would  be  manslaughter.  They 
then  immediately  returned  a  verdict  of 

Guilty— and  the  prisoners  were  respect- 
ively sentenced  to  be  imprisoned  in 
Newgate  for  one  calendar  month. 
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Clarksan,  and  Bodkin,  for  the  prosecution.  1841. 

Montagu  Chambers,  for  John  Bichard  Packard. 
C.  Chadwick  Jones,  for  Alfred  Kennett. 
Chamock,  for  Joseph  Packard. 

[Attornies ,  and  J,  Scard,'] 


JANUARY  SESSION,  1842. 

BEFORE  MR.  BARON  GURNEY   AND  MR.  JUSTICE  WI6HTMAN. 


Reoina  V,  Russell.  •^««-  6M. 

1H£  prisoner  was  indicted  for  feloniously  assaulting  When  the 

Abraham  on  the  21st  of  December,  and  cutting  and  foj^a  a*biii,*^* 

wounding  him  on  his  head,  left  eyebrow,  and  nose,  with  fo^^J^^^^g 

intent  to  do  him  some  grievous  bodily  harm.  ca«e  come*  to 

be  triedy  ought 

The  prosecutor  and  several  of  the  witnesses  for  the  pro-  not  to  inquire 

secution  were  Lascars,  and  C.  PhiUips,  before  the  jury  witnessea^wcre 

were  charged,  intimated  to  the  Judges  that  there  was  properly  sworn 

some  doubt  as  to  whether  those  witnesses  had  been  pro-  their  going  be- 

perly  sworn  to  give  evidence  before  the  grand  jury.  jury,  andit 

seems  that  an 
improper  mode 

Gurnet,  B.,  and  Wightman,  J.,  were  both  of  opinion  of  swearing 

^  them  will  not 

that  that  was  a  matter  which  they  ought  not  to  inquire  viUate  the  in- 
into ;  and  also  that  the  mode  of  swearing  the  witnesses  to  gl^^JJ^^e* 
go  before  the  grand  jury,  would  not,  if  incorrect,  vitiate  •*  5^® uXi*® 
the  indictment;  as  the  grand  jury  were  at  liberty  to  find  their  own 
a  bill  upon  their  own  knowledge  merely,  and  were  an-  merely, 
ciently  in  the  habit  of  doing  so.   And  WigUman,  J.,  added, 
that  the  same  point  had  arisen  lately  on  the  Northern  Cir- 
cuit, before  Lord  Denman  and  himself,  and  they,  after 
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1842.        considering  the  subject,  were  of  the  same  opinion  as  had 
been  expressed  to-day  (a). 


Rboina 

9. 
RUMKLL. 


The  trial  proceeded,  and  the  prosecutor  and  audi  wit- 
nesses as  were  Lascars  having  been  sworn  in  the  manner 
which  they  considered  binding — 

The  prisoner  was  eventually  convicted  of 
an  assault,  and  sentenced  to  be  im- 
prisoned for  eight  days. 

(a)  There  is  another  view  that  the  form    of   oath    administered, 

may  he  taken  of  the  matter,  viz.  might  be  taken  to  have  admitted 

whether  there  was  any  impropriety  that    they  considered   it   binding 

in  the  mode  of  swearing  the  wit-  upon  them.     See  the  next  case  of 

nesses,  as  they,  by  not  objecting  to  Regina  v.  Enlrehman  and  Satrnd. 


Reoina  v.  Entrehman  and  Samut. 

Mode  of  Bwear-    J-  HE  prisoners  Were  indicted  for  feloniously  assaulting  one 
witnefs.  '"^^^     Assang  on  the  16th  of  December,  and  cutting  and  wound- 
ing him  on  his  left  cheek,  with  intent  to  do  him  some 
grievous  bodily  harm. 

The  prosecutor  Assang  was  a  Chinese,  and,  not  under- 
standing the  English  language,  an  interpreter  was  sworn, 
and  in  reply  to  a  question  by  Gwmey,  B.,  said  that  he  was 
acquainted  with  the  mode  of  administering  an  oath  to  a 
Chinese  witness,  and  described  it  in  the  manner  in  which 
it  was  afterwards  administered,  adding  that  he  had  fre- 
quently seen  it  so  administered,  and  believed  it  to  be  bind- 
ing in  that  form. 

The  prosecutor  was  then  called,  and  on  getting  into 
the  witness-box  immediately  knelt  down,  and  a  china 
saucer  having  been  placed  in  his  hand,  he  struck  it  against 
the  brass  rail  in  front  of  the  box  and  broke  it.  The  crier 
of  the  Court  who  swears  the  witnesses,  then,  by  direction 
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of  the  interpreter^  administered  the  oath  in  these  words,         1942. 
which  "kere  translated  by  the  interpreter  into  the  Chinese 
language, — ''Yon  shaU  tell  the  tmth  and  the  whole  truth : 
the  saucer  is  cracked,  and  if  yon  do  not  tell  the  truth, 
your  soul  will  be  cracked  like  the  saucer/' 

It  appeared  from  the  evidence,  that  a  general  quarrel 
arose  between  the  sailors  on  board  a  ship  called  the  Scales- 
by  Castle,  in  the  course  of  which  the  prosecutor  was 
wounded. 

C.  PkilHps  addressed  the  jury  for  the  prisoners,  and 
they  acquitted  Samut  and  found  Entrehman  guilty  of  an 
assault. 

Sentence — fourteen  days'  imprisonment. 


BEFORE   MR.  COMMON  SERJEANT  MIREHOUSE. 


Reoina  V.  William  Abel  Ball.  •^««-  7M. 

1  HE  first  count  of  the  indictment  was  intended  to  state,  A  man  went 
that  the  prisoner,  on  the  10th  of  October,  did  falsely  pre-  broker*B*8hop 
tend  to  one  John  Easterbrook,  that  six  thimbles  which  he  |?  the  middle  of 

'  the  day,  and 

produced  were  silver,  and  worth  four  shillings  and  six-  laid  down 

.  !.«.  1    eleven  thimbles 

pence,  whereby  he  obtained  the  sum  of  two  shillings  and  on  the  counter, 
sixpence,  &c.  But  this  count  was  abandoned,  because  want  five  shiu 
it  did  not  contain  the  material  word  pretend.    But  there  H"^  °"  them." 

■^  The  pawn- 

was  another  count  which  stated,  that  the  prisoner,  on  the  broker's  assist- 

22nd  of  December,  did  fiedsely  pretend  to  the  same  person,  man  if  they 

that  eleven  thimbles  which  he  then  produced  were  silver,  he  wfd  they'"** 

and  of  the  value  of  five  shillings  or  more,  with  intent  to  ^«'«-    The  as- 

°  sistant  tested 

them,  and  found 
they  were  not  silver,  and  in  consequence  did  not  give  the  man  any  money,  but  sent  for  a  police- 
man, and  gave  him  into  custody  :-^He.ld,  that  the  conduct  of  the  man  who  presented  the  thim- 
Uet  amounted  to  an  attempt  to  commit  the  statutable  misdemeanour  of  obtaining  money  under 
hkt  pretenses,  and  by  consequence  that  if  money  had  been  obtained  that  statutable  offence 
liould  have  been  complete. 
Sed  quare,  see  Kegina  v.  Iteid,  (SCarr.  &  Payne,  848). 
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1842.  cheat  and  defraud  &c,,  but  it  did  not  allege  that  any  mo- 
ney was  obtained. 

The  facts  of  the  case  were  these.  John  Easterbrook 
said,  "  I  now  live  with  Mr.  John  Savage,  a  pawnbroker  in 
Whitechapel  Road;  I  was  formerly  in  the  service  of  Mr. 
James  Watts,  a  pawnbroker  in  Hereford  Street,  Commer- 
cial Road.  On  the  22nd  of  December,  while  I  was  in  the 
service  of  Mr.  Savage,  the  prisoner  came  about  the  middle 
of  the  day :  he  laid  down  eleven  thimbles  on  the  counter ; 
he  said,  'I  want  5*.  on  them;'  I  asked  if  they  were  silver, 
he  said, '  Yes '/ 1  directed  the  apprentice  to  write  a  ticket;  I 
turned  my  back  to  try  if  they  were  silver,  and  finding  they 
were  not  silver  I  sent  for  a  policeman,  and  gave  the  priso- 
ner in  charge  with  the  thimbles ;  he  S9id  he  had  had  them 
given  to  him.  On  the  10th  of  October,  while  I  was  in  the 
service  of  Mr.  Watts,  the  prisoner  came  and  pledged  six 
thimbles;  he  said  he  wanted  4^.  6d.  on  them ;  I  said, '  Are 
they  silver?'  he  said,  'Yes;'  I  said  I  could  make  it  half-a- 
crown  for  him ;  he  said,  '  Very  well ;  I  merely  want  to  give 
change  for  a  sovereign;'  I  afterwards  tried  the  thimbles, 
and  they  were  not  silver."  On  cross-examination  he  said, 
''We  keep  something  to  test  these  things  with,  and  we 
generally  do  test  them ;  I  tried  those  on  the  22nd  of  De- 
cember." 

William  GhaUila  Saville  said^  "I  am  in  the  service  of 
Mr.  Joseph  Tilley,  a  pawnbroker  in  Mile  End  Road.  On 
the  22nd  of  December,  about  noon,  the  prisoner  brought 
twelve  thimbles;  he  asked  me  7s.  or  8s.  on  them,  I  forget 
which;  I  said,  'Are  they  silver?'  he  said,  'Yes;  I  bought 
them  for  silver.'  I  suspected  they  were  not ;  I  tested  one 
of  them,  returned  them,  and  said,  they  were  not  silver; 
he  said,  'Are  they  not?  I  had  them  left  with  me  for  a 
debt;'  my  testing  one  of  them  left  a  mark  on  it,  which  it 
would  be  inconvenient  to  get  off." 

Payne,  for  the  prisoner,  argued  as  follows : — ^The  state- 
ment made  by  the  prisoner  does  not  amount,  in  law,  to  a 
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false  pretence.  It  is  merely  an  untrue  assertion^  which  a  1342. 
pawnbroker  need  not  credit,  having  the  means  of  detection 
by  him,  but  being  too  busy  or  too  careless  to  make  use  of 
them.  Yigilantibus  non  dormientibus  jura  snbveniunt. 
In  the  case  of  The  Queen  v.  TTiomas  Tabram,  tried  at  the 
Middlesex  Sessions,  before  Mr.  Serjt.  Adams,  the  party 
was  indicted  for  obtaining  money  by  falsely  pretending, 
on  one  occasion,  to  a  pawnbroker,  that  a  certain  material, 
which  he  produced,  was  '^gold  shruff;'*  and,  on  another 
occasion,  that  an  article  he  produced  was  "  ribbon  gold.'' 
It  appeared  that  gold  shruff  and  ribbon  gold  were  worth 
3/.  I89.  an  ounce ;  but  the  thing  which  the  prisoner  said 
was  gold  shruff  was  worth  only  eighteen  shillings  an  ounce. 
Both  the  articles  produced  were  tried  by  the  pawnbroker 
with  aquafortis,  and  stood  the  test.  Some  days  after  the 
money  was  obtained,  the  pawnbroker  ^fe<{  the  '' ribbon 
gold/'  and  found  it  was  silver  gilded  over.  After  hearing 
the  counsel  on  both  sides,  the  Chairman,  Mr.  Serjt.  Adams, 
was  of  opinion,  that,  as  the  defendant  had  merely  stated 
an  untruth  with  reference  to  an  article  which  he  produced, 
and  not  about  a  fact  wfdch  the  person  imposed  upon  could  not 
detect  at  the  time,  the  untrue  statement  did  not  amount  to 
a  false  pretence,  but  was  only  an  untrue  assertion.  He 
likened  it  to  the  case  of  a  tradesman  who  sold  a  waistcoat 
or  coat  as  of  a  particular  material  when  it  was  of  an  infe- 
rior sort;  and  asked  whether  it  would  be  contended  that 
such  a  man  was  to  be  liable  to  transportation?  but  he 
left  the  facts  to  the  jury,  who  said  they  were  of  opinion 
that  the  defendant  had  passed  off  the  articles,  well  knowing 
them  to  be  spurious,  and  he  was  found  guilty.  The  Chair- 
man afterwards  mentioned  the  case  to  several  of  the 
Judges,  and  said  they  agreed  with  him  that  the  mere  asser- 
tion that  the  article  produced  was  what  in  fact  it  was  not, 
was  not  sufficient  to  sustain  the  conviction :  and  the  man 
was  fined  a  shilling,  and  discharged.  There  were  several 
similar  charges  against  him,  but  they  were  not  tried,  in 
consequence  of  this  decision.  In  the  case  of  Reg.  v.  Cod-^ 
fington,  (1  Carrington  &  Payne,  661),  Mr.  Justice  Little- 
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1842.  ^'^  ^^9  ''The  doctrine  contended  for  on  the  part  of  the 
prosecutor  would  make  every  breach  of  warranty  or  fabe 
assertion  at  the  time  of  a  bargain^  a  transportable  o£Pence/^ 
So  in  the  present  case^  as  the  prisoner  merely,  when 
asked  whether  the  thimbles  were  silver,  said  yes,  they  were, 
it  was  merely  a  false  assertion  at  the  time  of  the  bargain, 
to  which  the  rule  of  "caveat  emptor'^  will  apply.  The 
pawnbroker's  man  admitted  that  he  had  a  test  which  it 
was  usual  to  apply,  and  be  did  in  fact  apply  it,  and  detect 
the  spurious  nature  of  the  thimbles,  and,  in  consequence, 
refused  to  advance  any  money.  I  contend,  that  as,  if  the 
money  had  been  obtained,  it  would  not  have  been  false  pre- 
tences, so  the  first  step  towards  obtaining  it  was  not  an 
attempt  to  commit  that  offence,  such  attempt  merely  con- 
sisting of  the  untrue  assertion  that  the  thimbles  were 
silver.  The  case  of  Tabram  was  a  stronger  case  than  the 
present,  as  there  the  test  of  aqua&vtis  was  tried  without 
detection.  I  take  the  distinction  to  be  this :  a  false  pre- 
tence  is  a  statement  of  something  which  the  party  d^aitded 
cannot  ascertain  the  untruth  of,  till  after  he  has  parted  with 
his  goods  or  money ;  but  that  if  he  could  aac^rt^un  its  in- 
correctness  at  the  time,  it  is  merely  a  false  assertion,  and 
not  a  false  pretence  within  the  meaning  of  so  highly  penal 
a  statute. 

MiREHousE,  C.  S.,  in  summing  up,  told  the  jury  that 
there  must  be  an  intent  to  cheat ;  that  the  pretence  must, 
in  fact,  be  false ;  and  so  false,  that  a  man,  exerGi»ng  rea- 
sonable discretion,  wnght  still  be  deceived  by  it. 

The  jury  found  the  prisoner  guilty  on  the  se- 
cond count,  of  the  attempt  to  commit  the 
statutable  misdemeanor;  and,  at  the  re- 
quest of  the  prisoner's  counsd,  with  the 
assent  of  Garkson,  who  was  for  the  pro- 
secution, judgment  was  respited  till  the 
next  session,  in  order  that  the  matta* 
might  be  further  oHiflidered. 
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Clarkson,  for  the  prosecution. 
Payne,  for  the  prisoner. 
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At  the  next  session^  the  Common  Serjeant  stated,  that 
he  had  mentioned  the  facts  of  the  case,  and  also  the  argu- 
ment for  the  prisoner,  to  some  of  the  Judges^  who  were  of 
opinion  with  him  that,  in  point  of  law,  the  evidence  was 
amply  sufficient  to  justify  the  verdict,  and  that  the  verdict 
was,  in  point  of  law,  good  (a). 

The  prisoner  was,  therefore,  sentenced  to  be 
imprisoned  for  four  calendar  months. 


(a)  This  decision  does  not  ap- 
pear to  place  the  law  on  the  sub- 
ject in  any  very  satisfactory  point 
of  view,  inasmuch  as  it  is  directly 
at  variance  with  the  decision  in  the 
case  cited,  and  it  does  not  appear 
from  the  judgment  either  of  the 
learned  Chairman  of  the  Sessions, 
in  the  one  case,  or  the  learned 
Common  Sergeant,  in  the  other, 
who  the  Judges  were  whom  they 
respectively  consulted.  And  there 
does  not  seem  to  be  any  reported 
case  which  had  previously  express- 
ly decided  the  question.  It  is  true 
that  the  statute  uses  the  words 
"any  false  pretence;"  but  the 
meaning  of  the  word  "  pretence  " 
according  to  Johnson's  Dictionary, 
is  '*  a  false  argument,  grounded  on 
fictitious  postulates,"  which  isclear- 
ly  something  more  than  a  mere 
naked  lie,  the  falsehood  of  which 
the  person  to  whom  it  is  uttered 
can  detect  at  the  moment  by  the 


immediate  application  of  a  test  In 
the  case  of  Rex  y.  Reed,  7  Carr. 
&  Payne,  848,  which  is  the  nearest 
in  circumstances  to  the  present,  a 
man  was  charged  with  falsely  pre- 
tending to  one  L.  C,  that  a  certain 
quantity  of  coals  which  he  deliver- 
ed to  him  weighed  16  cwt.,  and 
that  they  were  worth  the  sum  of 
£\ ;  whereas  they  did  not  weigh 
16  cwt,  and  were  not  worth  £l,  but 
weighed  only  896  lbs.,  and  were 
worth  only  10«.  The  fifleen  Judges 
held,  that  these  two  false  assertions 
were  not  sufficient  to  maintain  the 
indictment,  and  that  another  state- 
ment, that  a  certain  weight  which 
the  prisoner  had  was  a  56lb.  weight, 
whereas  it  was  only  a  28  lb.  weight, 
could  not  be  taken  into  account  to 
support  the  indictment,  as  there 
was  no  account  connecting  the  sale 
of  the  coals  with  the  use  of  that 
weight. 


1842. 


VOL.  I. 


N.  P. 
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REGULA  GENERALIS. 

In  the  course  of  the  session  the  Court  laid  down  the  fol- 
lowing general  rule : — 


January  Session^  ISJ'd. 

''  It  is  ordered  by  the  Courtj  that^  henceforward,  when- 
ever a  prosecutor  shall  have  preferred  a  bill  of  indictment 
against  a  defendant,  and  shall  move  the  Court  for  process 
to  issue  upon  the  said  indictment  against  the  said  defend- 
ant, the  prosecutor  so  applying  shall,  before  such  process 
shall  issue,  himself  enter  into  such  recognizance  as  the 
Court  shall  direct,  to  prosecute  the  law  with  effect  against 
the  said  defendant/^ 


FEBRUARY  SESSION,  1842. 

BEFORE  MR.  BARON  OURNEY. 


Feb.  4. 

Semhle,  that 
where  a  man 
by  false  and 
fraudulent  re- 
presentations 
induced  the 
parents  of  a 
girl,  between 
10  and  11  years 
of  age,  to  allow 
him  to  take 
her  away,  such 
taking  away  of 
the  girl  is  an 
abduction  with- 
in the  meaning 


Regina  v.  James  Hopkins. 

Abduction.  The  indictment  stated  that  the  pri- 
soner, on  the  6th  of  December,  in  the  fifth  year,  &c.,  with 
force  and  arms,  &c.,  unlawfully  did  take  and  cause  to  he 
taken  one  Mary  Ann  Howell,  an  unmarried  girl,  under  the 
age  of  sixteen  years,  to  wit,  of  the  age  of  ten  years,  out  of 
the  possession  and  against  the  iviU  of  William  Howell,  her 
father,  (he,  the  said  William  Howell,  then  and  there  hav- 
ing the  lawful  care  and  charge  of  her,  the  said  M.  A.  How- 

of  the  Stat.  9  Geo.  4,  c.  81,  s.  20. 
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ell),  against  the  form  of  the  statute  in  such  case  made  and         iq^^ 
proTided  {a),  and  against  the  peace^  &c. 

The  prisoner  was  a  person  nearly  sixty  years  of  age,  who 
had  been  known  to  the  parents  of  the  child  for  twenty 
years,  and  had  been  their  landlord  for  seven  years.  On  the 
6th  of  December,  1841,  the  child's  mother  paid  him  a 
week's  rent,  and  he  said  to  her,  "  Now,  Mrs.  Howell,  you 
were  speaking  of  a  place  for  your  little  boy ;  I  have  not 
heard  of  a  place  for  him,  but  I  think  I  have  heard  of  one 
for  your  daughter."  The  mother  said,  she  thought  the 
child  was  too  young,  being  only  between  ten  and  eleven 
years  of  age ;  but  the  prisoner  replied,  that  she  was  quite 
old  enough  for  what  he  wanted  her  for;  and  added,  that  it 
was  only  to  go  to  Southampton  with  a  lady  who  was  ill,  to 
nurse  a  baby  which  she  had  and  go  on  errands.  The  pri- 
soner called  for  the  child  in  the  course  of  the  same  day, 
and  took  her  away  in  a  cab,  saying  that  the  lady  was  too 
ill  to  come  herself.  He  did  not,  however,  take  her  to  any 
lady,  but  kept  her  with  him  from  Monday  till  Friday,  and 
slept  in  the  same  bed  with  her  every  night,  and  then 
brought  her  home;  when,  in  consequence  of  her  com- 
plaints of  his  conduct  to  her,  he  was  given  into  custody. 
The  prisoner  had  arranged  it  first,  that  the  lady  was  to 
come  and  fetch  the  child ;  and,  upon  this  being  communi- 
cated to  the  child's  father,  it  was  agreed  by  him  and  the 
mother  that  the  child  should  go. 

The  father  of  the  child  said — "  I  parted  with  my  child 
on  the  representation  that  she  was  to  go  to  live  with  a  lady, 
to  go  to  Southampton;  it  was  a  very  wet  evening,  and  I 
asked  where  the  lady  was;  he  said  she  was  at  tea  at  his 

(a)  The  fltatate  9  Geo.  4,  c.  31,  lawful  care  or  charge  of  her,  every 
s.  20,  enaeto,  "  That  if  any  person  such  offender  shall  be  guilty  of  a 
shall  unlawfully  take,  or  cause  to  misdemeanor,  and  being  convict- 
be  taken,  any  unmarried  girl,  be-  ed  thereof  shall  be  liable  to  suffer 
ing  under  the  age  of  sixteen  years,  such  punishment  by  fine  or  impri- 
oat  of  the  possession  and  against  sonment,  or  by  both,  as  the  Court 
the  win  of  her  father  and  mother,  shall  award." 
or  of  any  other  person  having  the 

s2 
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1842.        house;  so  I  let  the  girl  gOj  believing  his  representation  to 
be  true/' 

The  mother^  on  her  cross-examination^  said  that  she  had 
known  the  prisoner  a  long  time  as  a  respectable  man^  and 
the  father  of  fifteen  children;  and  that  she  would  have  let 
the  child  go  with  him  if  he  had  told  her  she  was  to  go  and 
live  at  his  house  as  a  servant. 

Price,  for  the  prisoner,  proposed  to  ask  the  same  ques- 
tion of  the  girPs  father,  but — 

Gurnet,  B.,  interposing,  said,  that  he  did  not  see  how 
it  could  affect  the  case  to  shew  what  the  father  would  have 
done  under  a  different  state  of  circumstances. 

The  question,  therefore,  was  not  put. 

Price  then  addressed  the  jury  for  the  prisoner. — ^The 
prisoner  is  indicted  for  the  offence  of  what  is  called  in  law 
abduction.  A  child  may  be  taken  away  from  its  parents 
for  improper  purposes,  and  it  may  be  taken  not  from  im- 
proper purposes.  This  is  the  offence,  I  suppose,  sought  to 
be  established.  And  also  a  child  may  be  stolen  from  her 
parents.  In  cases  of  stealing  and  assaulting  feloniously, 
the  child  must  be  under  ten  years  of  age.  There  was,  in 
this  case,  the  consent  of  the  parents  that  the  child  should 
go  away  with  the  prisoner.  But  the  answer  will  be,  that 
the  child  was  not  taken  away  bon&  fide,  but  under  a  false 
pretence  that  she  was  to  go  and  live  with  a  lady.  Why 
such  a  pretence  should  be  made,  at  all,  I  cannot  under- 
stand, as  it  appears  that  consent  would  have  been  given 
under  all  or  any  circumstances. 

GuRNBY,  B. — I  think,  Mr.  Price,  it  is  a  case  so  new  in 
its  kind,  that  I  should  think  it  right  to  reserve  that  point 
for  the  consideration  of  my  Brothers. 

Price. — Abduction  is,  in  point  of  law,  a  stealing;  and 
abduction  for  an  hour  would  be  sufficient  M  the  charge 


CENTRAL  CRIMINAL  COURT,  5  VICT.  257 

were  made  before  the  bringing  back  of  the  child ;  but  if        1342. 
the  child  is  brought  back  before  prosecution,  it  is  only  a      ^     ^ 
trespass.    The  question  is,  whether  you  are  satisfied  that  0. 

there  was  a  depriving  the  parents  of  the  child.  The  ques- 
tion is,  whether  this  child  was  stolen  or  not ;  or,  in  other 
words,  whether  that  has  been  done  which,  if  she  had  been 
under  ten  years  of  age,  would  have  been  a  felony.  A  per- 
son may  be  too  old,  as  well  as  too  young,  to  commit  a  par- 
ticular offence.  A  boy  under  fourteen  cannot,  by  law, 
commit  a  rape.  It  may  have  been  the  prisoner's  original 
intention  to  take  the  girl  to  live  with  a  lady ;  and,  on  the 
journey  down,  he  began  to  think  of  a  different  course; 
and  this  would  not  be,  in  law  or  in  fact,  abduction.  It  is 
a  case  for  an  acquittal,  if  you  shall  think  that  the  abduc- 
tion was  not  complete,  or  that  it  did  not  take  place  against 
the  consent  of  the  father.  Any  seducing  of  a  young  fe- 
male for  an  hour  would  be  an  abduction  if  this  is  one. 
That  would  be  absurd.  And,  in  this  case,  the  keeping  the 
girl  for  three  or  six  days  makes  no  difference;  it  is  merely 
a  question  of  time.  There  is  no  intention  shewn  to  de- 
prive the  parents  of  their  child. 

GuBNEY,  B.,  after  stating  the  charge  in  the  indictment, 
said — This  is  founded  on  an  act  of  Parliament  which 
makes  that  an  offence;  and  it  is  put  to  you,  on  the  part  of 
the  prosecution,  that  the  charge  is  made  out;  because  it 
is  said,  that  the  consent  of  the  father  having  been  ob- 
tained by  the  fraudulent  representations  of  the  prisoner 
is,  in  truth,  no  consent  at  all.  And  there  are  several  cases 
which  illustrate  this  doctrine :  as,  for  instance,  if  a  man 
pretends  that  he  wants  your  horse  to  go  to  Windsor,  and 
promises  to  bring  it  back,  it  will  be  a  stealing  if  he  parts 
with  it,  although  you  gave  your  full  consent  to  his  taking 
it,  provided  the  jury  think,  at  the  time  he  took  it,  he  did 
not  intend  to  borrow  but  to  steal  it;  so,  if  a  burglar  pre- 
tends that  he  is  a  person  who  has  particular  business  with 
you,  which  induces  you  to  open  your  door,  and  he  gets  in, 
it  is  as  much  a  breaking  as  if  he  himself  had  opened  the 
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1842.  door  by  Tiolence.  I  mention  these  cases  to  shew  that  the 
RsoiNA  ^^^  ^^  ^^^S  considered  fraud  and  violence  as  the  same. 
„    ••  I  shall  leave  the  case  for  your  consideration^  and  you  will 

say  whether  the  father  has  been  induced  by  false  pre- 
tences on  the  part  of  the  prisoner  to  part  with  the  posses- 
sion of  his  child.  If  you  find  the  prisoner  guilty,  I  shall 
reserve  the  case  for  the  opinion  of  the  Judges  as  to  the 
law ;  because  I  am  not  aware  that  there  is  any  case  pre- 
cisely like  it,  though  there  are  some  cases  which  have  some 
bearing  on  the  subject.  It  has  been  contended,  on  the 
part  of  the  prisoner,  that  if  a  man  takes  away  a  horse,  and 
brings  it  back  before  he  is  indicted,  that  is  not  felony. 
But  that  is  not  precisely  so.  It  may  raise  a  question 
whether  there  was,  in  such  a  case,  an  intention  to  steal; 
p5ut,  if  there  was  that  intention,  the  bringing  back  the 
I  property  will  not  purge  the  offence.  The  question  for 
your  decision  is,  whether  the  prisoner  obtained  the  child 
by  false  pretences,  that  is,  by  tricking  the  parents  out  of 
their  consent  by  a  fraudulent  representation.  It  has  been 
suggested  that  the  prisoner  might  originally  have  intended 
to  take  the  child  to  a  lady ;  but  that  is  for  him  to  shew,  if 

such  was  the  fact. 

Verdict — Guilty. 

BaUantine  and  Carter,  for  the  prosecution. 
Price,  C.  Phillips  and  Clarkson,  for  the  prisoner. 

[Attornles^71f»^y,  and  — — .] 


The  prisoner  was  then  tried  on  an  indictment  which 
charged  him  with  an  attempt  and  endeavour  carnally  to 
know  the  girl,  she  being  between  the  ages  of  ten  and 
twelve ;  and,  being  found  guilty,  he  was  sentenced  to  be 
imprisoned  for  eighteen  calendar  months. 

GuBNSY,  B.,  upon  this  said,  that  it  would  not  be  neces- 
sary further  to  consider  the  other  case,  as  it  was  not  his 
intention  to  pass  any  sentence  upon  the  prisoner  on  that 
indictment. 


CENTRAL  CRIMINAL  COURT,  5  VICT. 
MARCH  SESSION,  1842, 

BEFOBE  MB.  COMMON  8EBJEANT  MIBEHOUSE, 


Beoina  V.  Chables  Williams  and  William  Williams.      March  4. 


The 


indictment  charged  the  prisoners  with  unlawfully  in  order  to 


having  in  their  possession  five  pieces  of  false  and  counter-  char^/^'i^e 
feit  coin,  resembling  and  apparently  intended  to  resemble  JJsi\^"iith 
the  Queen's  current  silver  coin  called  sixpences,  knowing  having  in  hit 

possession  more 

the  same  to  be  false  and  counterfeit,  and  with  intent  to  than  three 
utter  and  put  off  the  same.  \^^,  °^~;''- 

Charles  WiUiams  pleaded  guilty  to  the  charge.  rtt«\hem  k  is 

not  necessary 

PaynCy  instating  the  case  for  the  prosecution  against  sion  should  be* 
WiUiam  WilKams,  observed  that,  to  convict  a  person  un-  leslJionXtT" 
der  2  WiD.  4,  c.  34,  s.  8,  such  person  must  be  shewn  to  "enough  if  the 

^  coin  be  in  the 

have  had  three  or  more  pieces  of  counterfeit  coin  in  his  possession  of 
custody  or  possession  [a),  and  that  the  only  person  in  whose  chargedTorhis 
possession,  in  the  present  case,  the  requisite  number  of  ^t?*|lJ*tiie 
pieces  in  fact  were,  was  the  prisoner  Charles  WiUiams,  interpretation 

,  ,  clause  of  the 

who  had  pleaded  guilty;  but  there  was  a  provision  in  the  same  statute 
21st  section  of  the  statute  (6),  which  would  render  the  [oiwlhTi^e; 

therefore  where 
two  persons  were  taken  into  custody  together,  one  of  them  having  on  him  sixteen  pieces  of  coun- 
terfeit coin,  and  the  other  only  two  pieces,  the  Judges  held,  that  the  person  who  had  only  the 
two  pieces  might,  in  point  of  law,  be  convicted  as  well  as  the  person  who  bad  the  sixteen. 

(a)  That  section  enacts,  <<That  if  (6)  That  section  (inter  alia)  de- 

any  person  shall  have  in  his  cus-  clares,  that  where  the  having  any 

tody  or  possession  three  or  more  matter  or  thing  in  the  custody  or 

pieces  of  false  or  counterfeit  coin,  possession  of  any  person  is  in  the 

resembling,  or  apparently  intended  act  expressed  to  be  an  offence,  if 

to  resemble,  or  pass  for  any  of  the  any  person  shall  have  any  such 

King's  current  gold  or  silver  coin,  matter  in  his  personal  custody  or 

knowing  the  same  to  be  false  or  possession,  or  shall  knowingly  and 

counterfeit,  and  with  intent  to  utter  wilfully  have  any  such  matter  in 

andputoffthe  same,  shall  be  guilty  any  dwelling-house,  &c.,  whether 

of  a  misdemeanor,"  &c.  belonging  to  or  occupied  by  him- 
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other  prisoner  who  was  acting  in  concert  with  him  equally 
answerable ;  and^  in  point  of  law^  the  possession  of  Charles 
was^  under  the  circumstances^  the  joint  possession  of  both. 
He  referred  to  the  case  of  Reffina  v.  Rodgers,  in  which  that 
point  had  been  settled  by  the  fifteen  Judges  (c). 

fit,  or  for  that  of  another,  eTery 
such  person  shall  be  deemed  and 
taken  to  have  such  matter  In  hia 
custody  or  possession,  within  the 
meaning  of  this  act."  It  was  con- 
tended that  you  had  in  your  indi- 
vidual possession  only  two  shillings ; 
and  my  learned  Brother  entertain- 
ing some  doubt  upon  the  case,  re- 
served the  point  for  the  considera- 
tion of  all  the  Judges,  and  men- 
tioned it  in  the  presence  of  all  the 
Judges,  except  my  late  Brother 
Park,  and  Baron  BoUandf  who  has 
since  retired:  the  matter  under- 
went much  discussion,  and  it  was 
ultimately  agreed  by  all  that  the 
offence  had  been  committed  by 
you.  By  the  interpretation  clause 
(the  21st  clause),  it  is  stated,  "  that 
if  any  person  shall  have  any  such 
matter  in  his  personal  custody  or 
possession,  or  shall  knowingly  and 
wilfully  have  any  such  matter  in 
any  dwelling-house  or  other  build- 
ing, lodging,  apartment,  field,  or 
other  place,  it  shall  be  an  offence 
within  the  meaning  of  the  act" 
The  act  of  parliament  does  not  re- 
quire individual  possesnon  of  any 
counterfeit  coin,  but  U  is  quite 
enough  if  the  coin  be  in  the  pouea- 
sion  of  the  person  or  his  immediate 
agent;  and  although  you  had  no 
more  than  two  counterfeit  shillings 
in  your  own  individual  possession, 
or  personal  custody,  get  you  had 
more  in  the  possession  of  your  tm* 
mediate  agent.  The  Judges,  there- 
fore, were  of  opinion  that  you  have 
committed  the  offence  described  in 


self  or  not,  and  whether  such  mat- 
ter shall  be  had  for  his  own  use  or 
benefit  or  for  that  of  another,  he 
shall  be  deemed  to  have  it  in  his 
custody  or  possession  within  the 
meaning  of  the  act. 

(c)  That  case  was  tried  at  Li- 
verpool, at  the  Summer  Assizes, 
in  the  year  1838;  and,  at  the 
Spring  Assizes  in  1839,  judgment 
was  pronounced,  as  follows,  by 
Mr.  Baron  Parke  .—William  Rod- 
gers,  you  were  tried  at  the  last 
Assizes  before  my  learned  Brother 
Alderton  upon  an  indictment 
framed  upon  the  2  Will.  4,  c.  34, 
s.  8,  and  found  guilty  of  having  in 
your  possession  more  than  three 
pieces  of  counterfeit  coin,  with  in- 
tent to  utter  the  same.  It  appears 
that  you  were  taken  in  company 
with  a  man  named  Thomas  Large; 
and  upon  your  person  were  found 
two  base  shillings,  and  upon  Large 
sixteen  counterfeit  shillings  were 
found;  and  it  became  a  question 
whether  you  had  committed  an  of- 
fence within  the  meaning  of  the 
act  of  parliament.  Upon  referring 
to  the  interpretation  clause,  I  find 
it  enacted,  "  that  if  any  person 
shall  have  any  such  matter  in  his 
personal  custody  or  possession,  or 
shall  knowingly  and  wilfully  have 
any  such  matter  in  any  dwelling- 
house  or  other  building,  lodging, 
apartment,  field,  or  other  place, 
open  or  inclosed,  whether  belong- 
ing to  or  occupied  by  himself  or 
not,  and  whether  such  matter  shall 
be  so  had  for  his  own  use  or  bene- 
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From  the  evidence  it  appeared,  that,  on  the  5th  of  Feb-  ig42. 
ruary,  between  six  and  seven  in  the  evening,  both  the  pri- 
soners, Charles  and  William  Williams,  were  seen  by  a 
police  constable  in  company  together  near  Westminster 
Bridge.  He  gave  his  evidence  as  follows: — "  I  watched 
them,  and  when  they  were  near  the  Obelisk  in  Westmin- 
ster Road,  I  saw  Charles  Williams  give  something  to  Wil- 
liam Williams,  who  went  near  a  shop  window  and  rubbed 
it  with  his  finger;  he  then  crossed  the  road  and  went  into 
Mrs.  King's  oil-shop;  Charles  remained  on  the  opposite 
side  of  the  road;  William  remained  in  the  shop  two  or 
three  minutes;  he  then  came  out  and  joined  Charles;  they 
went  down  the  London  Boad  and  up  Kennington  Road;  I 
then  saw  William  rubbing  something  under  a  lamp  oppo- 
site Mr.  Bright's  shop;  he  then  went  into  the  shop  and 
came  out  again;  Charles  was  standing  across  the  road 
under  the  lamp;  when  William  came  out  of  Mr.  Bright's 
shop,  he  went  on,  and  went  into  Mr.  Curtis's;  Charles  was 
standing  across  the  road;  when  WilUam  came  out  of  Cur- 
tis's  he  joined  Charles  again  and  they  went  on  to  Lambeth 
Walk;  I  followed  them  and  laid  hold  of  Charles  by  the 
throat;  he  struggled,  and  we  both  fell  to  the  ground;  he 
spat  out  five  sixpences,  which  I  produce;  I  searched  him 
and  found  on  him  five-pence  hal^enny  in  coppers,  some 
tobacco  and  some  stuff  they  call  skim,  which  is  used  for 
rubbing  sixpences;  it  was  quite  damp  when  I  found  it  in 
his  pocket.*' 

Mr.  Field,  inspector  of  coin  to  the  mint,  said — "  These 
five  sixpences  are  all  counterfeit;  three  are  cast  in  one 
mould  and  two  in  another;  the  effect  of  rubbing  the  coin 
with  dirt,  or  some  mixture,  would  be  to  make  it  appear 

the  act  of  parliament.  My  Brother  teen  months'  imprisonment.  The 
Aldersonj  who  tried  you,  has  di-  sentence  of  the  Court  upon  you, 
rected  me  as  to  the  amount  of  pun-  therefore,  is,  that  you  be  imprisoned 
ishment  which  he  would  have  in  the  house  of  correction  at  Kirk- 
awarded  you.  You  have  been  in  dale  for  eleven  calendar  months, 
custody  seven  months ;  and,  if  he  and  that,  during  that  time,  you  be 
had  passed  sentence  upon  you,  he  kept  to  hard  labour, 
would  have  sentenced  you  to  eigh- 
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dark^  as  if  it  had  been  in  a  dirty  or  greasy  pockety  or  in 
circulation/' 

It  was  also  proved  that  William  Williams  uttered  one 
counterfeit  sixpence  at  King's  and  another  at  Curtis's,  at 
the  times  when  he  was  seen  to  go  there  by  the  policeman. 

William  WiUiams  was  found  guilty,  and  both 
prisoners  were  sentenced  to  nine  months' 
imprisonment. 

Payne,  and  Lucas,  for  the  prosecution. 


[Attornies — PoweU,  and- 


HOME  SPRING  CIRCUIT,  1841. 


KINGSTON  ASSIZES. 

BEFORE    MB.    BARON    PARKE. 


In  replevin 
upon  a  taking 
of  goods  in  a 
public-house 
and  a  brewery, 
there  was  an 
avowry  as  to 
the  taking  in 
the  public- 
house  only 
(omitting  the  brewery), 


Bye  v.  Bower  and  Crooks. 

Replevin.  The  declaration  stated  the  taking  to  have 
been  in  a  public-house^  and  also  in  a  brewery.  The  de- 
fendant pleaded  jointly  non  ceperunt;  and  there  was  also 
an  avowry  and  cognizance  of  the  taking  in  the  public-house 
for  rent  due  on  a  demise  thereof  (not  mentioning  the 


The  Judge  at  the  trial  would  not  allow  the  avowry  to  be  amended  by 


inserting  the  brewery. 

The  28rd  section  of  the  stat.  3  &  4  Will  4,  c.  42,  does  not  extend  to  the  amending  of  omif 
tUms  in  pleading. 

To  prove  that  A.  and  B.  took  a  distress,  a  witness  was  called,  who  stated  that  he  saw  two  per- 
sons (whom  he  did  not  then  know)  take  the  distress,  and  that  he  had  since  learnt  that  their 
names  were  A.  and  B.,  and  that  he  had  seen  A.  in  Court.  Another  witness,  who  knew  A.,  proved 
that  A.  had  been  in  Court : — Heldf  that  this  was  evidence  to  go  to  the  jury  as  to  A.,  but  not  as 
to  B.,  and  that  as  to  B.  the  evidence  was  not  sufficient. 
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brewexy).    Pleas  in  bar  to  the  avowry  and  cognizance,         1341^ 
non  tennit,  and  riens  in  arrear.  ^ — ^^— ' 

By« 

V. 
BOWEE. 

Peacock^  .for  the  defendant,  applied  for  leave  to  amend 
the  avowry  and  cognizance,  (under  the  stat.  3  &  4  WiU.  4, 
c.  42,  8.  23  (a), )  by  extending  them  to  the  brewery  as  well 
as  the  public-house,  on  the  ground  that  the  omission  as  to 
the  brewery  had  occurred  from  mistake  only. 

Parke,  B. — I  think  that  I  ought  not  to  allow  this 
amendment.  It  is  an  omission  that  you  are  asking  to 
amend,  and  not  a  variance.  I  think  that  it  is  not  within 
the  scope  of  the  28rd  section  of  the  stat.  3  &  4  WiU.  4, 
c.  42  (6). 

No  amendment  was  made. 

To  prove  the  distress,  a  witness  was  caUed,  who  stated 
that  he  saw  the  goods  taken  by  two  persons,  whom  he  then 
did  not  know,  but  that  he  afterwards  learnt  that  one  of 
them  was  named  Bower  and  the  other  Crooks. 

Peacock,  for  the  defendants. — I  submit  that  there  is  not 
sufficient  proof  of  identity. 

Pabks,  B. — Not  at  present,  certainly. 

The  witness  further  proved  that,  since  he  had  been  in 
Court,  he  had  seen  one  of  the  persons  who  had  made  the 
distress,  and  whose  name  he  had  learned  to  be  Bower; 
and  it  was  ako  proved  by  another  witness  that  the  defend- 
ant Bower  (whom  this  witness  had  known  before)  had  been 
in  Court. 

Pabkb,  B. — I  think  that  there  is  evidence  to  go  to  the 

(a)  6  C.  &  P.  p.  531,  n.  a. 

(6)  See  the  case  of  John  v.  Currie,  Id.  p.  618. 
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1841.        j^^  ^  ^  ^^^  identity  of  the  defendant  Bower^  but  not  as 
to  that  of  the  defendant  Crooks. 

The  case  was  referred. 

Chatmell,  Serjt.^  and  Clarkson,  for  the  plaintiiF. 
Peacock,  for  the  defendant. 

[Attomies — Kettrns,  and  Cooper,'] 


WELSH  SPRING  CIRCUIT,  1841. 


GLAMORGANSHIRE  ASSIZES. 
before  mb.  justice  coltman. 

Reoina  v.  Peter  Watkins. 
ThcburgUri.     Burglary.     The  indictment  charged  that  the  pri- 

omly  breaking  ^  * 

•nd  entering  a  soncr  "  fdoniously  and  burglariouslj^  by  night,  the  dweU- 

wUh  infent'to^  ing-hoose  of  onc  John  Davies  did  break  and  enter,  with 

UnoTa  crime'  ^^^^^^  One  AUcc  Davics  in  the  said  dwelling-house  then 

which  indades  beiuff  violently  and  against  her  will  then  and  there  fdo- 

anaiMoU;and       .      °  J  -^ 

therefore  in  an  niously  to  ravish  and  carnally  know ;  and  that  the  said 
•ttch  a  b^giary  Peter  Watkins  then  and  there  in  the  said  dwelling-house 
the  pnsoner       ^ j|.|j  {q^^q^  ^^d  arms  feloniously  did  wound,  beat,  and  strike 

cannot  be  con-  " 

victedofanas-  the  said  Alice  Davies,  then  being  in  the  said  dwelling- 

tault  under  the    ,  „  „ 

1 1th  lecL  of       house,''  &C. 

the  Stat.  1  Vict. 
c85. 

An  indictment  charged  a  prisoner  with  having  burglariously  broken  and  entered  a  dwelling- 
house,  "  with  intent  one  A.  D.  in  the  said  dwelling-house  then  being  violently  and  against  her 
will  then  and  then  feloniously  to  ravish  and  carnally  know ;"  whether  that  allegation  is  suffi- 
cient without  the  addition  of  the  words,  "  in  the  said  dwelling-house/'  after  the  words  **  then 
and  there."    QM^tf 
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E.  V.  Williams,  for  the  prisoner. — ^I  submit  that  the  in-  ^g^^ 
dictment  is  not  suflBcient.  Burglary  is  defined  to  be  a 
breaking  and  entering  of  the  dwelling-house  in  the  night 
time  with  intent  to  commit  a  felony  therein.  The  indict- 
ment ought  to  have  alleged  the  intent  to  be  to  ravish  Alice 
Davies  in  the  said  dweUing-house^  and  not  merely  ''then 
and  there'' (a). 

CoLTMAN^  J. — ^I  shall  certainly  not  stop  the  case  on  this 
objection;  and  if  the  jury  should  acquit  the  prisoner  of 
the  burglary,  I  will  take  the  opinion  of  the  jury  as  to  the 
assault,  though  I  much  doubt  whether  a  breaking  into  a 
dwelling-house  in  the  night  time  with  intent  to  ravish  is  a 
felony  which  includes  an  assault;  and  I  will  reserve  the 
points  for  the  consideration  of  the  Judges,  if  it  should  be- 
come necessary. 

The  jury  found  the  prisoner  not  guilty  of  the 
burglary,  but  guilty  of  the  assault. 

W.  M.  James,  for  the  prosecution. 
E,  V.  Williams,  for  the  prisoner. 

[Attornies — Perkitu  Sf  James,  and  Meyriek  ^  Davies,'] 


In  the  ensuing  Term,  the  case  was  considered  by  the 
fifteen  Judges,  who  were  of  opinion  that  the  breaking  and 
entering  a  dwelling-house  with  intent  to  commit  a  rape, 
was  not  a  crime  which  included  an  assault.  The  other 
point  was  not  considered  by  their  Lordships. 

(a)  If  this  oljection  be  valid,  it  gested.    See  the  case  of  Reg, 

seems  that  it  would  be  necessary  Cumock,  9  C.  &  P.  730 ;  and  Beg. 

also  to  add  the  words  "  in  the  night  v.  Andrews,  ante,  p.  121. 
time,"  in  addition  to  those  sug- 
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WESTERN    CIRCUIT. 


HAMPSHIRE  ASSIZES. 
{CivU  Side.) 

BEFORE    MB.   JUSTICE    COLEBIDOE. 


Castleman  V.  Hicks. 

Pound  breach.— Declaration  that  Williatn  Stone,  a 
tenant  to  the  plaintifP^  was  in  arrear  of  rent,  for  which 
the  plaintiff  had  seized  his  cattle^  and  impounded  them  in  a 
certain  field;  and  that  the  defendant  broke  the  pound  and 
took  away  the  distress. 

Plea,  Not  guilty ;  (the  plea  had  "  by  statute''  in  its 
margin  (a).) 

cattle  were 

missing,  and  were  found  in  the  defendants  barn.  The  plaintiff  brought  his  action  for  pound- 
breach under  the  2  W.  &  M.  s.  1,  c.  5,  s.  4(6),  and  the  defendant  pleaded  not  guilty,  with  "  by 
statute'*  in  the  margin  of  the  plea:— He2f^,  that  the  statifte  was  not  a  penal  enactment  under 
21  Jac.  1,  c  4  (c),  so  as  to  let  the  defendant  into  any  matters  of  defence  on  the  issue  of  '  Not 
guilty:*  that  the  rent  due  was  admitted,  and  the  distraint  of  the  cattle  under  it,  and  their  im- 
pounding, and  the  legal  sufficiency  of  the  pound  ;  and  that  the  only  questions  for  the  jury 
under  the  issue  *  Not  guilty',  were  whether  the  pound  was  broken  by  any  other  than  the  cattle 
themselves,  and  whether,  if  so,  the  defendant  broke  it 

SembU^^An  open  field  is  a  pound  sufficient  at  law  in  which  to  distrain  cattle  for  rent  arrear. 


/V6.  26. 

The  plaintiff 
impounded  the 
cattle  of  S.  for 
rent  arrear. 
The  defendant 
had  before 
claimed  the 
cattle  as  his 
own,  denying 
the  title  of  S. 
Two  days  after 
the  distress  the 


(c)  Rule  of  Court,  T.  T.  1  Vict 
(6)2W.  &  M.  sen.  I,  c.  5,  s. 

4. — "Upon  any  pound- breach  or 
rescous  of  goods  or  chattels  dis- 
trained for  rent,  the  person  or  per- 
sons grieyed  thereby  shall,  in  a 
special  action  on  the  case  for  the 
wrong  thereby  sustained,  recover 
his  and  their  treble  damages  and 
costs  of  suit  against  the  offender  or 
offenders  in  any  such  rescous  or 
pound-breach,    any  or   either    of 


them,  or  against  the  owners  of  the 
goods  distrained,  in  case  the  same 
be  afterwards  found  to  have  come 
to  his  use  or  possession." 

(c)  21  Jac.  1,  c.  4,  s.  4.—"  If  any 
information,  suit,  or  action,  shall 
be  brought  or  exhibited  against  any 
person  or  persons  for  any  offence 
committed,  or  to  be  committed, 
against  the  form  of  any  penal  law, 
either  by  or  on  behalf  of  the  king, 
or  by  any  other,  or  on  the  behalf  of 
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The  action  was  brought  under  2  W.  &  M.  seas.  1^  c.  5, 
8.  4^  to  recover  treble  damages  and  costs  for  the  rescue 
mentioned  in  the  pleadings. 

It  was  opened  by  Erie  {Butt  was  with  him),  for  the  plain- 
tiflr— 

That  on  the  19th  of  June,  1841,  an  execution  on  a  writ 
of  fi.  fa.  was  levied  on  Stone's  effects  on  a  judgment  ob- 
tained by  the  Messrs.  O.  and  R.  Ledgard,  under  which 
the  cattle  mentioned  in  the  declaration  were  taken.  On 
the  25th  of  June,  1841,  the  defendant  served  the  sheriff 
with  notice  that  the  cattle'in  question  were  his  property, 
and  not  that  of  Stone. 

The  sheriff,  not  being  indemnified  by  the  attomies  for 
6.  and  B.  Ledgard,  then  abandoned  the  execution  which  he 
had  put  in,  and  the  cattle  were  levied  as  a  distress  (2nd  of 
July,  1841)  by  direction  of  the  plaintiff  for  rent  due  24th 
of  June,  1841,  from  Stone  to  him.  They  were,  at  the  time 
of  the  levy,  in  a  certain  field,  and  there  they  were  im- 
pounded. The  gates  of  the  field  had  been  properly  se- 
cured by  the  oflScer  who  put  in  the  execution,  and  were 
continued  secure  by  him  who  levied  the  distress.  On  the 
4th  of  July,  the  cattle  were  missing  firom  the  place  in  which 
they  had  been  impounded ;  the  gate  of  the  field  was  open, 
and  there  were  near  it  marks  of  the  footstep  of  a  man. 
The  next  morning  the  cattle  were  found  locked  up  in  a 
bam  of  the  defendant's ;  and,  upon  his  being  spoken  to 
of  the  difficulty  in  which  he  would  probably  involve  him- 

the  king  and  any  other,  it  shall  be  the  said  defendant  or  defendants 

lawful  for  such  defendants  to  plead  against  the  said  information,  suit« 

the  general  issue,  that  they  are  not  or  action ;  and  the   said  matter 

guilty,  or  that  they  owe  nothing,  shall  be  then  as  available  to  him  or 

and  to  give  such  special  matter  in  them  to  all  intents  and  purposes  as 

evidence  to  the  jury  that  shall  try  if  he  or  they  had  sufficiently  plead- 

the  same,  which  matter  being  plead-  ed,  set  forth,  or  alleged  the  same 

ed  had  been  a  good  and  sufficient  matter  in  bar  or  discharge  of  such 

matter  in  law  to  have  discharged  information,  suit,  or  action.*' 
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self^  he  said  he  would  bring  them  back^  but  did  not.  The 
action  was  brought  for  the  supposed  taking  of  the  cat- 
tle (a). 

Crowder^  for  the  defendant  {Bere  was  with  him) — 
The  plaintiff  goes  on  the  penal  clause  of  the  2  W.  &  M. 
sess.  1^  c.  5^  8.  4 ;  and  therefore  our  plea  of  not  guilty  will 
open  to  us  any  evidence  in  defence  we  may  think  fit  to 
offer  to  the  jury,  according  to  the  provisions  of  21  Jac.  1, 
c.  4^  8.  4.  That  statute  includes  actions  at  the  suit  of 
the  plaintiff  alone^  as  well  as  actions  qui  tarn.  One  branch 
of  our  defence  will  be^  that  there  was  a  valid  execution, 
and  that  the  goods  were  in  the  custody  of  the  law,  and, 
being  so,  they  could  not  be  distrained  for  rent  due  by 
Stone.  We  shall  be  shut  out  of  that  defence  if  the  facts 
ought  to  have  been  pleaded  specially.  Again,  they  have 
not  proved  their  case,  that  any  rent  was  due  at  all ;  and  of 
that  too  we  shall  be  entitled  to  take  advantage  if  this  be 
a  penal  action. 


(a)  Co.  Litt  476,—"  If  the  di»- 
tress  be  taken  of  goods  without 
cause,  the  owner  may  recover;  but 
if  they  be  distrained  without  a 
cause,  and  impounded,  the  owner 
cannot  break  the  pound  and  take 
them  out,  because  they  are  in  the 
custody  of  the  law."  So  in  CoU- 
worth  V.  Bettesoriy  1  Ld.  Raym.  1 04 ; 
1  Salk.  247.  In  an  action  for 
pound-breach  and  rescuing  a  mare 
which  had  been  distrained  damage 
feasant,  it  was  argued  that  the 
plaintiff  had  not  entitled  himself 
to  maintain  the  action,  for  he  had 
not  shewn  any  title  to  the  place 
where  he  alleged  the  mare  was 
damage  feasant;  but  the  Court  said, 
**  The  taking  of  the  distress  is  but 
an  inducement  to  the  action,  and 
the  breach  of  the  pound  is  the  gist 
of  the  action ;  it  is  not  necessary  to 


shew  the  cause  of  the  distress  so 
certainly;  and  Rast  Entr.  444, 
and  all  the  other  precedents  in  par- 
co  fracto,  are  in  this  manner."  And 
in  The  Parrttt  Navigation  Com- 
pany V.  Slower  and  Others,  6  M. 
&  W.  569y  where  the  above  cases 
are  cited  in  argument,  it  was  said 
by  Lord  Ahinger,  C.  B.,  in  giving 
judgment, — "  I  think  the  second 
coimt  of  the  declaration  is  suffi- 
cient. It  alleges  that  the  plaintiffs 
had  seized  a  certain  bai^e  and 
coals  as  a  distress  for  certain  tolls 
which  where  then  due,  and  had 
impounded  them.  Being  so  im- 
pounded they  were  then  in  the  cus- 
tody of  the  law,  and  ihe  defendants 
had  no  right  to  break  the  pound 
and  retake  them,  and  in  so  doing 
were  wrongdoers." 


Hicks. 
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Coleridge^  J. — I  do  not  think  that  this  is  a  penal  action        ig^^ 
under  the  stat.  of  James ;  and  I  think^  therefore  (a),  that      ^ — * — ' 

.    .        _     .       _  ,  1       ,.  ,         ,  IT         Castlemam 

it  IS  admitted  on  these  pleadings  that  the  cattle  were  dis-  v. 

trained  for  rent  due^  and  that  they  were  impounded  in  a 
good  pounds  and  that  the  pound  was  broken;  I  think  this 
last  matter  is  part  of  the  inducement.  The  only  question 
raised  is^  whether  the  defendant  did  the  act  complained  of^ 
that  is^  broke  the  pound.  You  may  shew^  for  instance^ 
that  the  cattle  escaped  of  their  own  accord. 

Crowder,  to  the  jury. 

Coleridge^  J.  (in  summing  up.) — The  questions  for  you 
on  this  record  are^  Firsts  Was  the  pound  broken  by  any 
other  than  the  cattle?  and^  secondly^  if  it  were  so^  then 
was  the  defendant  the  person  who  broke  it  ?  The  cattle  had 
been  impounded  by  law,  and  I  think  the  pound  was  a  law- 
ful pound.  His  Lordship  went  over  the  facts.  Lastly,  it  is 
in  eyidence  that  the  defendant  promised  to  bring  back  the 
cattle,  and  did  not ;  and  it  is  for  you  to  say  whether  his 
subsequent  detention  of  the  distress  shewed  that  he  was 
the  person  who  took  it. 

Verdict  for  the  defendant. 

Erie  and  Butt,  for  the  plaintiff. 
Crowder  and  Bere,  for  the  defendant. 

[Attomiea — H,  CastUmanj  and  Durant  ^  WeUhJ] 
(a)  Spencer  (Earl)  v.  Swannell,  3  M.  &  W.  154. 
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{Civil  Side.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 


March  2nd. 

Action  for  as- 
sault   Plea, 
that  the  plain- 
tiff entered  the 
defendant's 
close  without 
leave  and  li- 
cense, and  that 
the  defendant 
ordered  him  off: 
huthenotgoing, 
the  defendant 
molliter  manus 
&c     Replica- 
tion, de  \n}n- 
riki—Held, 
that  under  this 
plea  it  is  not 
necessary  for 
the  defendant  to 
rebut  all  leave 
and  license, 
because  that 
is  not  mate- 
rial to  the  issue, 
the  defendant's 
justification  be- 
ing complete,  if 
he  can  shew 
that  he  requir- 
ed the  plaintiff 
to  leave  the 
close,  and  the 
plaintiff  refused 
to  do  so,  al- 
though the 
plaintiff  had,  in 
fact,  entered  at 
first  by  the 
leave  and  li- 
cense of  the 
defendant,  that 
leave  and  li- 
cense lasting 
only  during  the 
defendant's 
pleasure. 


Jelly  v.  Bradley. 

ixCnON  for  assault  and  battery.  Pleas^  not  guilty^  and 
a  justification  that  the  defendant  was  possessed  of  a  close, 
that  the  plaintiff  without  leave  or  license  broke  and  entered 
it^  that  the  defendant  requested  him  to  go  out^  which  he 
refused  to  do^  and  then,  that  the  defendant  molliter  ma- 
nus &c.     Replication,  de  injuria. 

The  defendant  had  laid  out  the  close  in  question  for 
building,  and  had  formed  several  roads  across  it,  the  roads 
had  not  been  dedicated  to  the  public.  On  the  day  of  the 
alleged  assault,  a  fair  was  held  on  the  close,  and  booths 
were  erected  thereon,  by  permission  of  the  defendant, 
the  plaintiff  drove  a  waggon  across  the  close,  to  convey 
coal  to  one  of  the  booths ;  the  defendant  told  him  to  go 
back,  and  on  his  refusing  to  do  so,  attempted  with  several 
of  his  men  to  turn  the  waggon  off  the  land.  This  was 
resisted  by  the  plaintiff,  and  a  party  of  persons  assisted 
him  to  push  the  waggon  through  the  close :  in  the  scuffle 
the  plaintiff  received  some  serious  injuries. 

JBompaSj  Serjt.,  and  Baratow,  for  the  plaintiff,  submit- 
ted that  the  defendant,  by  allowing  his  land  to  be  used 
for  the  fair,  impliedly  gave  leave  and  license  to  aU  persons 
to  come  upon  the  close;  and  as  the  plea  had  (although 
unnecessarily)  averred  that  the  plaintiff  had  broken  and 
entered,  without  the  license  of  the  defendant,  a  material 
part  of  the  plea  was  disproved. 

Erie  and  Butt,  for  the  defendant,  contended,  that,  if 
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before  any  assault  was  committed^  the  plaintiff  was  re-        1342. 
quired  to  leave  the  close^  and  refused  to  do  so^  the  justi- 
fication was  made  out. 

CoLEBiDGE^  J. — ^Notwithstanding  the  form  of  the  second 
plea^  I  am  of  opinion  that  it  will  be  sufficient  for  the  de- 
fendant to  shew^  (in  addition  to  the  proof  of  possession)^ 
that  he  required  the  plaintiff  to  leave  and  that  the  latter 
refused  to  do  so,  for  that  will  prove  the  material  parts  of 
the  plea;  and  it  is  no  objection  that  something  else  may 
not  be  proved  which  is  unnecessarily  stated,  and  which  is 
not  essential  to  a  perfect  justification. 

Verdict  for  the  defendant. 
Bompas  and  Barstow,  for  the  plaintiff. 
Erie  and  Butt,  for  the  defendant. 

[Attornies — Maekey,  and  Randell  8f  Co."] 


WILTS  ASSIZES— DEVIZES. 

BEFORE  MR.  JUSTICE  MAULE. 


— •—  1841. 

Begina  v.  Bridoman  and  Another.  July2UL 

TVoBTHY  BBIDGMAN  and  Charles  Bridgman  were  Where  the  trial 
arraigned,  the  one  as  principal  and  the  other  as  accessory,  bee^succes-  * 
in  a  murder  committed  in  January,  1840.    A  true  bill  had  ^a  for?wo C" 
been  found  against  them  at  the  Summer  Assizes  for  the  »"««» »»  con«e- 

^  quence  of  the 

county  of  Wilts  in  1840,  and  the  trial  had  been  postponed  absence  of  a 
to  the  spring  of  the  year  1841,  in  consequence  of  the  ab-  ne^s^andThe 
sence  of  a  material  witness,  and,  for  the  same  cause,  to  the  *®?*^»^  <>" 

'  which  applica* 

present  assizes,  and  tion  was  made 

for  further  post- 
ponement, stated,  that  the  witness  in  question  was  believed  to  have  gone  to  India  as  a  soldier, 
so  that  there  was  not  any  prospect  of  his  soon  return,  the  Judge  ordered  the  recognizances  of 
the  prosecutor  to  be  discharged,  and  discharged  the  prisoners  without  compelling  them  to  enter 
into  any  recognizances  for  their  future  appearance. 

t2 
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lg41.  Merewether  now  applied^  on  behalf  of  the  Crown^  that 

"L   *     ^      the  prisoners  might  be  discharged  on  their  own  reoogniz- 
o.  ances. 

The  affidavits  on  which  this  application  was  made  al- 
leged the  two  post-ponements  as  above  mentioned,  and 
the  cause  of  them;  that  the  absent  evidence  was  mate- 
rial to  the  conduct  of  the  case ;  that  all  due  diligence  had 
been  used  to  find  the  witness,  but  without  success;  and 
that  the  constable  who  was  employed  to  apprehend  him 
had  heard  and  believed  that  he  had  embarked  for  India  as 
a  soldier. 

Cockbum,  for  the  prisoners. — ^These  prisoners  have  a 
right  to  be  tried  upon  the  indictment  and  inquisition 
against  them,  and  I  believe  there  is  no  precedent  for 
postponing  a  trial  by  reason  of  the  absence  of  a  material 
witness,  when  there  is  not  any  prospect  that  the  witness 
will  return  within  the  jurisdiction  of  the  Court  at  which 
the  prisoners  are  to  be  tried.  Suppose  that  these  persons 
should  hereafter  wish  to  go  to  a  foreign  country  for  any 
length  of  time,  it  would  not  be  fair  that  they  should  be 
prevented,  as  they  would  be,  from  doing  so,  by  underlying 
their  recognizances. 

Maule,  J, — I  think  the  proper  course  will  be  to  dis- 
charge the  recognizances  of  the  prosecutor,  and  to  dis- 
charge the  prisoners,  and  then  they  wiU  be  liable  to  be 
taken  hereafter  if  such  course  should  be  deemed  proper. 

Prisoners  discharged. 
Merewether,  for  the  prosecution. 
Cockbum,  for  the  prisoners. 
[Attomies,  for  prosecution,  Baylty  Sf  Bayley;  for  priaoner,  Wm,  TammarJ] 


WESTERN  CIRCUIT,  4  VICT.  278 

1841. 

DEVONSHIRE  ASSIZES. 

BEFORE   MB.   JUSTICE    MAULE. 


Clutterbuck  V.  Coffin.  July  22nd, 


D 


ECLARATION  on  promises  for  the  pnce  of  work  done.  The  defendant, 

Tfci  .  I  .  .  n       •  rm       ^***  captain  of 

Pleas :  non  assumpsit  and  payment  m  satisfaction.    The  one  of  her  Ma- 
particulars  were  for  £41  for  wages  due  to  the  plaintiff  offercd'to  gJVe 
from  December,  1837,  to  May,  1841— forty-one  months,  the  plaintiff 

'  '  •  ^  '^  wages  beyond 

The  defendant  was  a  captain  in  the  navy,  and  in  command  the  usual  pay 
of  H.M.  brig  Trinculo  during  the  time  laid  in  the  declar-  veramemfifhe 
ation.    At  the  commencement  of  that  period,  he  engaged  ^oaid  Ws^hip" 
the  plaintiff  as  captain's  cook,  at  wages  of  £12  a  year.   The  *»  captain's 

cook.     The 

plaintiff  was  then  cook  on  board  the  Liverpool  steamer,  plaintiff  agreed 
which  was  at  that  time  in  company  with  the  Trinculo  at  and*was  by  that 
Cadiz;  the  first  lieutenant  of  the  Trinculo  came  on  board,  designation 

'  '  (captain's cook) 

and  engaged  him,  on  behalf  of  the  captain,  to  act  as  cap-  entered  in  the 
tain's  cook  at  certain  wages,  beyond  his  pay  as  able  seaman.  The  agreement 
The  plaintiff,  on  these  terms,  went  on  board  the  defendant's  ^"  ^*folnVd 
ship,  and  was  rated  on  the  books  as  captain's  cook.     On  the  service,  and 

*  ^  ,  ,  when  he  was 

one  occasion,  in  July,  1838,  the  captain  sent  some  fish  on  free  to  accept 

board,  and  ordered  it  to  be  stewed  for  his  dinner.    The  thecapulnorto* 

plaintiff  put  the  fish  into  the  oven  instead;  for  this  he  was  jetton 'after-  *" 

punished,  and  the  minute  of  the  punishment,  as  appeared  ^^^^^  brought 

,  .  i.  11  hy  him  against 

from  the  account  of  the  Serjeant  of  mannes,  was  as  follows :  the  captain  for 
— "  July  8.  Captain's  complaint :  neglect  of  duty,  in  cook-  fe^a*nt  not  *' 
ing  a  fish  in  the  oven  instead  of  stewing  of  it.    Thirty-six  **hc'°Ue'^*H*^*^f 

lashes  on  the  9th."  the  contract,  it 

But  the  warrant  produced  by  the  clerk  to  the  Admi-  that  the  Court 
ralty  ran  as  foUows :— "  Warrant,  9th  July,  1838 :  Whereas  [Jelmracr  «" 

legal;  and 
2ndly,  that  being  made  when  each  party  was  sui  juris,  there  was  no  inconsistency  in  the  plun- 
tiff's  bargaining  to  receive  the  private  pay  of  the  defendant  for  filling  an  office,  in  respect  of  which 
he  was  also  paid  by  the  government. 


Cluttbrbuck 

V. 

Coffin. 
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1841.  George  Clutterbuck  has  been  giiilty  of  repeated  neglect 
of  duty,  and  this  being  the  fourth  time  I  have  had  occa- 
sion to  find  fault  with  him,  I  therefore  adjudge  &c. 
9th  July:  Punished  Clutterbuck  for  neglect  of  duty." 
Nothing  was  said  of  fish. 

The  plaintiflf,  on  the  next  day,  asked  for  his  discharge, 
which  was  refused,  and  he  was  kept  at  his  former  duty  till 
the  ship  was  paid  oflf  in  May,  1841,  and  it  was  proved  that, 
on  that  occasion,  the  captain  said  to  the  plaintiflf,  ''  I  am 
going  to  pay  you  up  to  the  time  that  I  punished  you,  but 
I  shall  pay  you  nothing  after  that/'  The  plaintiflf  said, 
"  It  is  very  hard,  there  is  above  £30  due  to  me." 

Crowder  and  TapreU  for  the  defendant. — ^The  plaintiff 
must  be  nonsuited.  This  action  is  brought  for  wages 
alleged  to  be  due,  in  a  private  capacity,  from  the  captain  of 
one  of  her  Majesty's  ships  to  the  plaintiff^,  in  respect  of  work 
done  for  which  he  was  at  that  time  receiving  wages  from 
the  government.  They  cited  Carter  v.  Hale  (a),  Harris  v. 
Watson  (A),  Elsworth  v.  Woolmore  (c) . 

(a)    Carter  v.  Hale,  2  Stark.  (b)  Harris  y.  WaUon.  Peake,73. 

361.    It  was  there  held  by  Lord  (c)  Eltworthf  Executor,  v.  fVool- 

EUenborough,  C.  J.,  that  a  purser's  more  and  another,  5  Esp.  84.    The 

steward,  on  board  one  of  his  Majes-  action  was  brought  to  recover  gror 

ty's  ships,   cannot  recover  wages  tuity  wages,  to  which  the  intestate 

from  the  purser  upon  an  implied  was  stated  to  have  been  entitled  as 

contract,  for  his  services  as  such  sailmaker  on  boatd  the  "  Oard- 

steward  on  board  the  ship.  ener"  East  India  ship,  of  which  the 

It  did  not  appear  in  that  case,  defendants  were  owners.     The  de- 

that  any  specific  contract  had  ever  ceased  had  signed  articles.  He  was 

been    entered    into    between    the  described  in  them  as  "  sailmaker." 

plaintiff  and  the  defendant,   and  The  plaintiff  proposed  to  prove, 

Lord  EUenborough  notices  this  cir-  that  the  sum  of  £2  per  month 

cumstance  in   his  judgment,  and  claimed  by  him  was,  by  the  setded 

also  the  feet  that  the  purser  had  no  usage  of  the  East  India  Company's 

fund  allowed  him   out  of  which  ships,  allowed  to  a  certain  descrip- 

such  services  as  those,  for  which  tion  of  persons  sailing  on  board  the 

remuneration  was  claimed,  were  to  ships  of  the  East  India  Company, 

be  paid  for  withal.  such  as  the  boatswain,  painter,  and 


Coffin. 
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Maule^  J. — ^There  may  be  something  in  your  argument^         1841^ 

and  you  have  leave  to  move,  if  you  do  not  call  witnesses  to      ^ — ^^^^ 

Clutterbuck 
vary  the  facts,  though  I  must  say  I  think  Elsworth  v.  «. 

Woolmore  distinguishable  from  this  case,   and  Carter  v. 

Hale  still  more  so. 

Crowder,  to  the  jury,  contended  that  the  plaintiff  was 
discharged  from  being  captain's  cook  in  July,  1838,  and 
that  the  captain  had  a  right  to  discharge  him  from  that 
private  office. 

Maule,  J.,  (in  summing  up),  said,  I  do  not  see  any 
evidence  of  dismissal,  by  the  captain,  of  the  plaintiff  from 
his  office  of  captain's  cook  subsequently  to  the  flogging  in 
July,  1838. 

Verdict  for  the  plaintiff,  and  the  jury  found 
that  he  was  a  captain's  cook  till  the  ship 
was  paid  off  in  May,  1841. 

Erie  and  Greenwood,  for  the  plaintiff. 
Crowder  and  Taprell,  for  the  defendant. 

[Attomies — Surr  ^  Elworthy,  and  Sole.'} 


sailxnaker.     That,  exclusive  of  this  give  more  wages  to  one  than  to 

general  custom  and  usage,  Wool-  another :  he  was  of  opinion  that 

more,  the  defendant,  who  was  ship's  there  could  not  be  two  legal  con- 
husband,  had  promised  to  pay  the  .   tracts,  that  the  only  one  allowable 

deceased  that  sum  of  money.    It  was  that  entered  into  by  the  arti- 

was  admitted,  that  the  wages  of  cles  and  signed  by  the  deceased. 

2/.  10«.  per  month  inserted  in  the  N.  B. — In  the  report  of  this  case 

articles  had  been  paid.  it  does  not  appear  at  what  time  the 

Lord  AlvanUfff  C.  J.,  said  the  contract  was  made   between    the 

plaintiff  must  be  nonsuited.      It  deceased  and  Woolmore,  whether 

would  be  a  fhiud  on  the  rest  of  before  signing  the  articles,  or  after, 

the  crew,  if  the  owners  were  per^  or  at  the  same  time  as  the  sign- 

mitted  by  a  separate  contract  to  ing. 


Coffin. 
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1841.  Afterwards,  in  Michaelmas  Term,   1841,  Sir  Thomas 

^ — * — ^       WUde.  Sent.,  for  the  defendant,  obtained  a  rule  nisi  to 

CfLUTTERBUCK 

V.  set  aside  the  verdict.     He  insisted  on  the  illegality  of  the 

contract,  and  that  it  was  against  the  public  convenience 
that  a  person  holding  a  situation  (as  this  of  captain's  cook) 
under  the  Admiralty,  should  be  entitled  to  claim  private 
remuneration  for  doing  that  duty  for  which  he  was  paid 
by  the  government. 

On  motion  to  make  the  rule  absolute, 

Bompas,  Serjt.,  was  heard  for  the  plaintiff  in  shewing 
cause  against  the  rule,  and 

Channell,  Serjt.,  for  the  defendant,  in  support  of  it. 
On  the  authority  of  Martin  and  Smith  (a),  he  relinquished 
the  objection  to  the  illegality  of  the  contract,  as  that  had 
not  been  specially  pleaded.  For  the  substance  of  the  con- 
tract, it  was  said  by 

TiNDAL,  L.  C.  J. — As  we  must  consider  the  contract 
legal,  the  question  is.  Was  there  any  consideration  for  it, 
and  was  there  any  service  performed  under  it?  At  the 
time  the  contract  was  made,  the  plaintiff  was  not  employed 
in  the  Queen's  service.  On  the  application  of  the  defend- 
ant, he  entered  into  an  express  engagement,  and  at  a  time 
when  he  was  free  to  contract.  There  was  an  express  con- 
tract, a  good  consideration,  and  a  valuable  service.  The 
rule  for  a  nonsuit  must  be  discharged.     So  also 


(a)  Martin  v.  Smithy  4  Bing.  N.  won  the  wager,  refused  to  pay  the 
C.  436.  There  the  action  was  in  ^20  to  the  plaintiff,  who  there- 
assuropait  for  money  had  and  re-  upon  sued  him  for  that  amount  in 
ceiled.  The  facts  were  that  the  an  action  for  money  had  and  re- 
defendant  took  a  share  of  £50  in  ceired: — Held,  that  the  defendant 
a  wager  made  by  O.  on  an  illegal  could  not  under  the  general  issue 
horse-race,  and  disposed  of  his  in-  set  up  the  illegality  of  the  wager 
terest  in  £20  out  of  the  £50  to  the  as  an  answer  to  the  action, 
plaintiff.  The  defendant  having  See  also  Reg.  Gen.  H.  T.  4  Will, 
received  the  £50  from  O.,  who  4,  rr.  1,  3. 
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CoLTMAN^  J. — The  contract  was,  that,  in  case  the  plain- 
tiff entered  into  the  Queen's  service  as  captain's  cook,  the 
defendant  woidd  pay  him  something  additional  to  his  ordi- 
nary wages.  As  we  cannot  look  at  the  illegality  of  this 
transaction  under  the  pleadings,  there  is  no  objection  to 
the  jury's  verdict. 

Maulb,  J.,  said,  with  respect  to  the  form  of  pleading 
in  this  case,  I  think  the  plaintiff  may  truly  be  said  to  have 
done  work  for  the  defendant ;  but  if  the  declaration  ought 
to  have  been  firamed  otherwise,  an  amendment  would  have 
been  made  at  the  trial  under  the  new  rules,  had  the  objec- 
tion been  taken  then,  which  it  is  too  late  to  take  now. 
Then,  for  the  substance  of  the  matter  in  issue,  the  plain- 
tiff enters  into  a  contract  with  the  defendant  at  a  time 
when  each  was  sui  juris,  quite  free  to  contract.  Had  the 
plaintiff  actually  been  in  the  Queen's  service  at  the  time, 
the  question  raised  would  have  been  different.  So  a  man 
may  enter  into  a  contract  with  a  woman  while  they  are 
unmarried ;  but,  if  they  should  marry,  they  cannot  after- 
wards contract. — And  the  verdict  was  thereupon  held  to 
be  good. 


BEFORE    MR.  JUSTICE    MAULE. 


Battersby  r.  Lawrence  and  Others,  Executors  of       Jvly  29th, 
J.  Pesman. 

Action  for  labour  and  attendance  on  the  deceased  by  the  The  plaintiff 

practised  as 

plaintiff  as  a  surgeon  and  apothecary,  for  performing  surgi-  physician  and 
cal  operations  upon  him,  and  for  medicines.     Pleas,  Except  JlJinwcurring  * 
as  to  £10,  non  assumpsit;  and  as  to  the  £10,  pajrment.        in  which  the 

physician  was 
considered  necessary  as  well  as  the  aid  of  a  surgeon,  he  was  called  in.  It  appeared  in  evidence 
that  he  had  performed  for  his  patient  some  services  which  usually  are  in  the  province  of  a  sur- 
geon. The  plaintiff  sent  his  bill  to  the  executors  of  his  patient: — Held,  that  if  the  Jury  con- 
sidered that  the  plaintiff  had  done  any  work  as  surgeon,  they  should  find  a  verdict  for  him  to 
the  amount  of  the  value  of  that  service. 
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1841.  ^^  malady  under  which  the  deceased  laboured  was 

dropsy ;  and  the  plaintiff  claimed  £46  for  his  services  and 
attendance  upon  his  patient.  The  plaintiff  was  a  physi- 
cian^ and  had  also  a  certificate  of  surgeon  from  the  Royal 
College^  and  he  practised  in  both  capacities  in  the  town  of 
Torquay. 

One  witness,  J.  Tanner  a  surgeon,  stated  that  he 
alone,  at  first  attended  the  deceased  but  the  disorder  in- 
creasing he  recommended  that  further  advice  should  be 
taken,  and  since  he  considered  the  case  to  be  of  such  a 
nature  as  to  require  the  attention  of  a  physician,  as  well  as 
that  of  a  surgeon,  he  mentioned  the  name  of  Dr.  Bat- 
tersby,  the  plaintiff.  The  usual  fee  which  the  plaintiff  re- 
ceived was  a  guinea  for  two  visits ;  but  he  gave  three  at- 
tendances for  a  guinea  if  his  services  were  demanded  for 
any  prolonged  time.  The  operations  required  upon  the 
patient  were  said  to  be  puncturation,  scarification,  bandag- 
ing, and  friction ;  they  were  operations  specifically  within 
the  province  of  a  surgeon^s  practice,  and  the  plaintiff  had 
sometimes  performed  them  with  his  own  hand. 

Crowder  and  Bvtty  for  the  defendants. — ^According  to 
the  case  of  Lipscombe  v.  Holmes  (a),  the  plaintiff  would  be 
out  of  Court  altogether,  because  he  is  a  physician  as  well 
as  a  surgeon;  but  the  difference  between  that  case  and  the 
case  in  chief  is,  that  here  they  attempt  to  engraft  some 
surgical  operations  upon  the  attendance  as  a  physician. 
We  admit  that  some  work  has  been  done  by  the  plaintiff 
in  the  former  character,  but  for  that  the  executors  of  the 
deceased  have  already  paid  £10  into  Court.  There  is  no 
pretence  for  any  claim  for  services  as  an  apothecaiy,  the 
plaintiff  has  not  proved  that  he  had  practised  as  an  apo- 
thecary before  the  year  1815 ;  nor,  if  his  practice  com- 
menced since  that  period,  has  he  produced  the  proper  certi- 
ficate, Allison  V.  Hay  don  (b). 

(fl)  2  Camp.  441.  (6)  4  Bing.  619;  3  C.  &  P.  240. 
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Maule^  J.^  (in  summing  up). — ^This  action  is  for  work  ig4x, 
and  labour  as  a  surgeon  and  apothecary,  and  for  surgical 
operations.  The  defendants  deny  that  any  thing  is  due 
for  such  services  done  for  their  testator,  or  at  any  rate 
they  say,  that  not  more  than  £10  is  due.  Your  verdict 
will  be  for  the  plaintiff  if  you  believe  he  has  done  any 
work  for  the  deceased  as  surgeon  to  the  amount  of  more 
than  £10 ;  but  for  the  defendants,  if  what  was  done  in 
that  capacity  was  not  of  more  value  than  £10,  or  if  what 
the  plaintiff  did  was  not  done  as  a  surgeon ;  for  the  law  is 
that  a  physician  cannot  maintain  any  action  for  his  fees. 
But  the  plaintiff  claims  to  recover  for  his  services  as  a  sur- 
geon. If  therefore' his  attendances  have  been  as  a  physi- 
cian, he  cannot  recover ;  independently  of  any  rule  of  law 
respecting  physicians.  It  is  said  that  the  case  was  a  sur- 
gical case,  but  not  so  altogether,  and  the  patient  is  at- 
tended by  a  person  who  is  both  a  physician  and  a  surgeon. 
It  is  possible,  that  if  such  a  person  afford  attendances  only 
as  a  surgeon,  yet  that  he  cannot  recover  at  all  in  conse- 
quence of  his  double  capacity ;  if  the  law  be  so,  and  if  you 
should  find  a  verdict  for  the  plaintiff,  the  defendants  ought 
to  have  leave  to  move  to  enter  a  verdict  the  other  way. 

Verdict  for  the  plaintiff. 

Bere  and  M.  Smithy  for  the  plaintiff. 
Crowder  and  Butty  for  the  defendants. 

[Attornies — Kennaway,  and  Lewis  ^  Lewis,] 


Afterwards,  in  Michaelmas  Term,  Crowder  moved  to 
enter  a  nonsuit,  or  for  a  new  trial,  and  the  rule  was  re- 
fused. 
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1842. 


BEFORE  MB.  JUSTICE  COLERIDOE. 


March  IBth. 

Four  trustees 
were  joint 
landlord!  of  a 
house  under  a 
deed  of  trust; 
and  notice  to 
quit  was  served 
upon  the  te* 


Alford  v.  Vickebt. 

1  RESPASS. — For  breaking  and  entering  the  plaintiff's 
house,  and  seizing  his  goods.  Plea,  That  one  James  Baker 
held  and  enjoyed  the  premises  as  tenant  to  the  defendant 
and  three  others,  namely,  the  Hon.  Newton  Fellowes,  Mr. 
Northcote,  and  Mr.  Beed,  at  the  yearly  rent  of  five  gui- 
i^hrecof thlm  ^®^^  *^^  ^^^^  *^®  defendant  entered  and  distrained  for  a 
only:— Held,     year's  rent  in  arrear  at  Lady-Day,  1841.   Replication,  non 

that  the  notice     ^        ,  /J*  r  » 

was  sufficient  to  tenUlt. 

the  connexion  There  was  a  new  assignment  of  trespasses  on  other  oc- 
between  aiuhe  casions,  and  to  them  a  similar  plea  was  pleaded,  justifying 
lord  and  tenant  an  entry  to  distrain  for  a  year's  rent  due  at  Lady-Day, 

Notice  to  nrkJAi  -r*         <••  • 

quit  was  given,  lo40.     Replication,  non  tenuit. 

and  it  expired 
at  Lady-day, 
1840:  the  te- 
nant held  on 
till  Lady-day, 
1841,  but  since 
the  former  pe- 
riod  there  had 
been  no  pay- 
ment of  rent, 
nor  any  other 
overt  act  to 
shew  that  a  new 
tenancy  was 
created.     The 
landlord  dis- 
trained for  rent  survey,  at  which  both  the  plaintiff  and  defendant  were 

day,  1841:—     present.     James  Baker  became  the  tenant,  and  the  rent 

Steis^wa!  m)t  ^*®  received  by  the  defendant,  and  accounted  for  by  him 

justifiable.  The  to  the  plaintiff  up  to  the  year  1838,  when  Baker  refused 

landlord  ought  r  r  /  > 

to  have  sued  any  longer  to  pay  rent  to  the  defendant,  alleging  that  the 
<xjcup«tion.        plaintiff  was  his  landlord. 

A  notice  to 
quit  is  suffi- 
ciently served  upon  a  tenant,  if  it  can  be  shewn  that  it  came  to  his  hands  before  the  six  months 
preTious  to  the  expiration  of  his  year  of  holding,  though  the  notice  had  been  served  only  by 
having  been  put  under  the  door  of  the  tenant's  house. 


The  defendant,  with  the  others  mentioned  in  the  plea, 
were  co-trustees  of  a  charity  estate  belonging  to  the  parish 
of  Chawleigh  in  Devon.  Under  the  provisions  of  their 
trust,  they  appointed  the  plaintiff,  in  1815,  to  be  school- 
master of  the  parish,  and  for  many  years  he  occupied  the 
house  in  question  (which  belonged  to  the  trustees,  and  the 
yearly  rent  of  which  they  assumed  to  be  five  guineas),  as 
part  of  his  emoluments.  He  afterwards  quitted  the  house, 
still  continuing  schoolmaster.     It  was  then  let  at  a  pubUc 
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One  question  of  fact  was^  whether  Baker  were  tenant         \si2. 
to  the  plaintiff  or   to  the    persons  mentioned   in  the 
plea. 

The  defendant  distrained  on  Baker  for  the  year's  rent  due 
at  Lady  Day,  1840;  and,  six  months  before  that  time  the 
notice  to  quit,  dated  7th  September,  1889,  was  put  under 
the  door  of  the  house.  Baker's  wife  proved  that  the  notice 
was  received  by  her  husband,  and  taken  to  his  attorney 
before  the  29th  of  September,  1839.  It  was  also  proved 
that  Baker  quitted  possession  on  the  25th  of  March,  1840, 
but  he  gave  up  the  key  to  the  plaintiff,  not  to  the  de- 
fendant. 

The  notice  to  quit  required  Baker  to  give  up  the  house 
rented  by  him  of  the  four  persons  named  in  the  plea,  on 
the  25th  of  March  then  next  following.  It  was  signed  by 
the  defendant,  Mr.  Fellowes,  and  Mr.  Reed,  but  not  by 
Mr.  Northcote.  The  defendants  began ;  and  at  the  end  of 
their  case, 

Erk  and  Butt,  for  the  plaintiff,  submitted,  among  other 
things,  that  the  plaintiff  was  at  all  events  entitled  to  re- 
cover; for  Baker,  supposing  him  to  have  been  tenant  to 
the  four  trustees  up  to  Lady  Day,  1840,  had  ceased  to  be 
80  on  the  expiration  of  the  notice  to  quit,  and  by  that 
notice  the  tenancy  was  put  to-end  on  that  day.  After 
that,  had  Baker  remained  in  possession  as  he  did,  the 
landlords  might  have  sued  him  for  use  and  occupation, 
but  they  coidd  not  distrain  for  rent,  there  being  no  proof 
of  any  subsequent  payment  of  rent,  or  any  facts  from 
which  a  new  tenancy  at  the  old  rent  could  be  presumed. 
They  cited  Jermer  v.  Clegg  (a).  Doe  d.  Aslin  v.  SutiP- 
meraett  {b). 

Bere  and  Rowe,  for  the  defendant. — The  notice  to  quit 
did  not  determine  the  tenancy,  for  it  was  not  signed  by  all 

(a)  1  M.  &  R.  213.  (b)  1  B.  &  Adol.  135. 
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the  landlords^  nor  was  it  served  so  as  to  make  it  binding 
on  either  side.  And  the  fact  that  the  landlords  distrained 
for  a  year's  rent  due  at  Lady  Day,  1841,  is  evidence  of 
their  having  waived  the  notice,  even  if  the  notice  were 
sufficient. 


Erie  and  Butt,  for  the  plaintiff.-— The  case  of  Doe  d. 
Aslin  V.  Summersett  {a),  decides  expressly  that  a  notice  to 
quit  by  one  of  several  joint-tenants,  determines  the  tenancy 
as  to  all,  and  the  plaintiff  recovered  there  in  the  action 
upon  a  joint  demise  by  them  all  (A). 

Again,  if  the  notice  to  quit  determined  the  tenancy  as 


(a)  1  B.  &  Adol.  135. 

(6)  The  following  is  a  part  of  the 
judgment  of  the  Court,  as  delivered 
by  Lord  Tenterden,  C.  J.,  in  the 
case  of  Doe  d.  A$lin  v.  Summer- 
sett  : — "  Where  joint-tenants  join 
in  a  lease,  each  demises  his  own 
share,  Co.  Litt  186.  a,  and  each 
may  put  an  end  to  that  demise,  as 
far  as  it  operates  upon  his  own 
share,  whether  his  companions  will 
join  with  him  in  putting  an  end  to 
the  whole  lease  or  not  (Z)of,  lessee 
of  Whayman,  v.  Chaplin^  3  Taunt. 
120);  so  that  upon  the  notice  to 
quit  in  this  case,  no  doubt  a  third 
might  have  been  recovered  had 
there  been  a  separate  demise.  But, 
though  upon  a  joint  lease  by  joint- 
tenants,  each  demises  his  own 
share,  this  is  not  the  only  operation 
of  such  a  lease.  Joint-tenants  are 
seised  not  only  of  their  respective 
shares,  per  my,  but  also  of  the  en- 
tirety, per  tout;  Litt.  s,  288.  The 
rent  reserved  will  enure  jointly  to 
all  the  lessors ;  Co.  Litt.  47  a,  192  a, 
214  a;  and  if  any  of  them  die,  the 
lessee  shall  hold  the  whole  as  tenant 
to  the  survivors.  Upon  a  joint 
demise  by  jointrtenants    upon  a 


tenancy  from  year  to  year,  the 
true  character  of  the  tenancy  is 
this,  not  that  the  tenant  holds  of 
each  the  share  of  each,  so  long  as 
he  and  each  shall  please,  but  that 
he  holds  the  whole  of  all  so  long  as 
he  and  all  shall  please ;  and  as  soon 
as  any  one  of  the  joint -tenants 
gives  a  notice  to  quit,  he  effectually 
puts  an  end  to  that  tenancy;  the 
tenant  has  a  right  upon  such  a  no- 
tice to  give  up  the  whole,  and  un- 
less he  comes  to  a  new  arrangement 
with  the  other  joint-tenants  as  to 
their  shares,  he  is  compellable  to 
do  so.  The  hardship  upon  the  te- 
nant, if  he  were  not  entitled  to 
treat  a  notice  from  one  as  putting 
an  end  to  the  tenancy  as  to  the 
whole,  is  obvious;  for  however  will- 
ing a  man  might  be  to  be  the  sole 
tenant  of  an  estate,  it  is  not  very 
likely  he  should  be  willing  to  hold 
undivided  shares  of  it;  and  if  upon 
such  a  notice  the  tenant  is  entitled 
to  treat  it  as  putting  an  end  to  the 
tenancy  as  to  the  whole,  the  other 
joint-tenants  must  have  the  same 
right  It  cannot  be  optional  on  one 
side  and  on  one  side  only." 
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to  three  only  of  the  landlords^  as  the  defendant  says^  and         1842. 
not  as  to  all^  then  the  issue  upon  non  tenuit  is  disproved^ 
as  in  PhUpott  v.  Dobbinson  (a). 

Then^  as  to  the  service.  The  notice  came  to  the  hands 
of  the  tenant  before  Michaehnas^  1839^  and  was  acted 
upon  by  him,  and  the  landlords  cannot  now  say  that  the 
service  was  defective. 

Lastly,  the  landlords  could  not  waive  their  notice,  at 
their  own  option  ;  and  there  is  no  evidence  of  any  new  te- 
nancy after  Lady  Day,  1840. 

Bere  and  Rowe,  for  the  defendant,  submitted  that  there 
was  evidence  for  the  jury  of  a  new  tenancy,  and  also  that, 
upon  such  service  as  that  which  had  been  proved,  the 
landlords  could  not  have  supported  ejectment.  The  ser- 
vice, therefore,  was  not  sufficient. 

Coleridge,  J. — I  am  of  opinion  that  the  notice  to  quit 
put  an  end  to  the  tenancy  as  to  all  the  joint  lessors ;  and 
that,  consequently,  the  relation  of  landlord  and  tenant, 
on  the  terms  stated  in  this  plea,  did  not  exist  between  the 
four  trustees  and  Baker  after  Lady  Day,  1840.  The  dis- 
tress, therefore,  for  a  year's  rent  due  at  Lady  Day,  1841, 
was  not  justifiable.  I  am  also  of  opinion  that  the  notice 
to  quit  was  sufficiently  served.  It  came  to  the  hands  of 
Baker  before  Michaelmas  Day,  1839,  and  he  acted  upon  it 
by  quitting  at  Lady  Day,  1840.  It  is  equally  clear  that 
there  is  nothing  which  can  go  to  the  jury  to  shew  that  a 
new  tenancy  was  created  for  the  year  ending  at  Lady  Day, 
1841.  As  to  the  action,  therefore,  I  think  the  plaintiff  is 
entitled  to  recover.  The  issue  upon  the  plea  to  the  new 
assignment  will  depend  upon  the  question  whether  the 


(a)  3  M.  &  P.  320 ;  6  BiDg.  1 04,  thirds  of  that  rent  as  tenant  in  com- 

S.C.  Where  the  defendant  avowed  roon  of  the  reversion  with  another 

for  an  entire  rent  of  £170,  and  it  not  named  in  the  avowry,  it  was 

appeared  that  he  had  only  two-  held  a  variance  on  non  tenuU. 
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jury  think  that  Baker^  up  to  Lady  Day,  1840,  was  tenant 
to  the  trustees  of  this  charity,  or  to  the  plaintiff. 

Verdict  for  the  plaintiff  generally. 

Erie  and  Butt,  for  the  plaintiff. 
Bere  and  Bowe,  for  the  defendant. 

[Attornies — Tannery  and  /.  H,  Terrell.'} 


{Crown  Side,) 

BSPORE  MR.  JUSTICE  EBSKINE. 

March  17 tk.  Regina  V.  PiTTS. 

If  a  person,  be-  JVLURDER. — ^The  indictment  charged  the  prisoner  in  one 

should  from  an  count  with  having  caused  the  death  of  the  deceased  by 

immei*irte  fio^^  beating  and  wounding;  in  another  by  drowning:  in  other 

lence.anappre-  counts,  the  death  was  alleged  to  have  been  occasioned  by' 

hension  which  ...  .  . 

must  be  well  the  deceased  in  slipping  and  falling  into  the  water,  in  en- 

fustifiedbythe  deavouriug  to  oscapc  from  an  assault  made  with  intent  to 

SrowhkQMif  commit  murder,  and  from  an  assault  made  with  intent  to 

for  escape  into  commit  robbery. 

a  river,  and  be 

drowned,  the  The  body  of  the  deceased  was  found  in  the  river  at  Exe- 
ing^Un  if  **'  ^®^>  ^^^  i*  ^^^  marks  of  violence,  but  not  of  violence  suf- 
|uiityofmur-  ficient  to  occasion  the  death,  which  appeared  from  the 
symptoms  to  have  been  produced  by  drowning.  There 
were  marks  of  a  struggle  on  the  ground,  and  the  stick  and 
gloves  of  the  deceased  were  discovered  at  no  great  distance 
on  the  banks  of  theriver,  but  in  ap  lace  from  which  it  was 
impossible  that  the  body  could  have  floated  to  the  spot 
where  it  was  found.  The  deceased  had  been  drinking 
with  the  prisoner  and  another  person  on  the  previous 
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evenings  and  had  been  seen^  ai  a  late  hour^  followed  by         1342. 

both  in  a  suspicious  manner  towards  his  own  house.  When      ^^^*     ' 
^  Regina 

the  prisoner  was  apprehended^  the  deceased's  watch  was  v. 

found  upon  him,  and  there  were  marks  of  blood  on  his 
coat.  The  other  person  implicated  in  the  transaction  was 
admitted  Queen's  evidence,  and  deposed  to  the  fact,  that 
they  two  had  inveigled  the  deceased  to  the  water's  edge; 
that  the  prisoner  endeavoured  to  rob  him;  that  a  scuffle 
took  place,  and  that  the  prisoner  afterwards  told  him  that 
he  had  pushed  the  deceased  into  the  water. 

Ebskinb,  J.  (in  summing  up). — A  man  may  throw  him- 
self into  a  river  under  such  circumstances  as  render  it  not 
a  voluntary  act;  by  reason  of  force,  applied  either  to  the 
body  or  the  mind.  It  becomes  then  the  guilty  act  of  him 
who  compelled  the  deceased  to  take  the  step.  But  the 
apprehension  must  be  of  immediate  violence,  and  well 
grounded,  from  the  circumstances  by  which  the  deceased 
was  surrounded;  not  that  you  must  be  satisfied  that  there 
was  no  other  way  of  escape,  but  that  it  was  such  a  step  as 
a  reasonable  man  might  take.  Here,  all  the  circumstances 
shew  that,  even  if  the  deceased  did  throw  himself  into  the 
river,  it  must  have  been  from  circumstances  arising  out  of 
a  scuffle  with  the  prisoner  or  some  other  person,  or  from 
apprehension  of  further  violence. 

The  prisoner  was  acquitted,  but  pleaded  guilty  to  an 
indictment  for  the  robbery  of  the  watch. 

F,  N.  Rogers,  Merivale  and  Erskine,  for  the  prosecution. 
Bere  and  Meretoether,  for  the  prisoner. 


VOL.  I.  tj  N.  p. 
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BEFOBE  MR.  JUSTICE  COLERIDGE. 


March  17M.      SouTHcoMBE  V.  Merriman  rugL  Othen^  Directors  of  a 

Life  Insurance  Society. 

In  an  action  to  1  HE  declaration  was  on  a  policy  of  insurance  upon  the 
amount  S  a  po-  ^®  ^^  Peter  Stoncman^  made  by  the  plaintiff  at  the  office 
licy  upon  a  life  of  the  defendants,  for  £400,  dated  2nd  of  October,  1889 : 

iniurance, 

where  the  rules  it  sct  out  also  the  declaration  made  by  the  plaintiff  as  to 
•tipuUtT^  ^  interest  in  the  life,  and  as  to  the  health  and  sober  and 
Saii'be  of  so-  *®'^pc'^t^  habits  of  the  assured,  the  liability  of  the  company, 
her  and  tem-     and  the  death  of  Peter  Stoneman.    Plea,  that  the  deda- 

perate  habits 

it  is  sufficient,  ration  made  by  the  plaintiff  was  not  true  as  to  the  sober 
n5?ng*the*wbCT  ^^^  temperate  habits  of  Peter  Stoneman,  but  that  he  was 
habito  ofS?*    of  intemperate  and  drunken  habits,  and  so  the  policy  was 

insured,  for  the   void. 

shew  that  his  For  the  plaintiff,  it  was  shewn  that  Stoneman  was  a  man 
tempeiatc'Vn'd  ^^  stroug  constitution ;  though  it  was  admitted  that  he  was 
it  is  no  answer    not  a  man  who  was  never  intemperate,  but  that  he  would 

to  this  plea,  '^  ' 

that  the  plain*  sometimes  spend  a  day  or  two  at  once  at  the  Somerset 
intemperance  Arms,  where  he  would  drink  five  or  six  pints  of  ale  in  the 
beento*  such  a  c^^^"*®  ^^  *^®  ^^7»  ^^*  ^^^  ^^  ^^  ^0*  Systematically  in- 
degree  as  to  in-  temperate:  that  he  never  took  enough  to  hurt  him;  that 

jure  the  health    ,      ,     ,  ,  ^  «.         :.  i.       i^    V   i  . 

of  the  insured,    he  had  not  the  appearance  of  a  man  affected  by  the  habi- 
hViife/'^''     tual  use  of  liquor;  and  a  medical  witness  said  that  Stone- 
man died  of  inflammation  in  the  lungs,  which  inflammation 
was  totally  unconnected  with  intemperance  or  habits  of 
drunkenness. 

Bompas,  Serjt.,  for  defendants. — ^The  argument  on  the 
plaintiff's  side  is,  in  effect,  this:  ''That  the  office  has  no 
right  to  resist  their  claim;  because,  if  they  can  shew  that 
the  man's  health  was  good, — if  his  constitution  remained 
unimpaired, — ^it  did  not  matter  whether  the  man  were  a 
drunkard  or  not.''    Our  answer  is.  The  contract  stipu- 
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lates  that  the  insured  shall  be  of  sober  and  temperate        1342. 
habits.     The  witnesses  for  the  defendants  proved  the  con-   ^       - 

SOUTBCOMBB 

trary  of  the  former  evidence :  that  the  deceased  was  a  v. 

notorious  drunkard ;  that  he  had  been  often  turned  away  ^'^^  * 

firom  his  emplojrment  for  this  fault;  some  of  them  had 
seen  him  drink  fifteen  pints  of  cider  before  dinner,  and  he 
would  be  away  for  a  week  or  a  fortnight  together  drinking. 
This  habit  was  said  to  have  lasted  up  to  the  time  of  his 
death,  and  to  have  begun  before  any  of  the  witnesses  could 
recollect  its  commencement,  though  some  of  them  had 
known  him  many  years:  all  the  witnesses  spoke  to  his 
general  drunken  habits;  some  had  been  his  companions, 
and  others  had  seen  him  constantly.  It  was  said,  that 
he  drank  harder  in  1839  than  he  had  ever  done;  and  the 
plaintiff  himself  had  been  heard  to  speak  of  his  drunken 
habits,  and  to  blame  him  for  them. 

Rrle,  in  reply. 

CoLEBiDQE,  J.  (in  summing  up). — ^The  question  on  the 
record  is  respecting  the  habits  of  Peter  Stoneman,  the  de- 
ceased. Ton  have  to  say  whether,  upon  the  2nd  of  Octo- 
ber, 1839,  and  for  such  a  reasonable  time  backwards  as 
would  allow  of  a  man  evincing  a  habit,  Stoneman  was  a 
temperate  man.  It  is  said  by  the  plaintiff's  counsel  that 
the  question  is,  whether  the  deceased  was  intemperate  to 
such  a  degree  as  to  injure  his  health.  I  differ  from  that 
position :  for  the  society  has  a  right,  from  many  motives 
of  their  o?m,  to  act  upon  what  rules  they  please,  and  to 
stipulate,  as  in  this  case,  that,  even  though  a  man's  health 
be  not  impaired,  every  person  whose  life  is  insured  at  their 
office  shall  be  a  person  of  temperate  habits.  His  Lordship 
then  went  over  the  evidence,  and  concluded.  Ton  ought  to 
say,  upon  the  weight  of  this  evidence,  whether  the  man, 
Stoneman,  were  of  sober  and  temperate  habits  at  the  time 
of  the  insurance. 

Verdict  for  plaintiff. 
u2 
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1842. 


SOUTHCOMBB 

V. 

Merriman. 
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Ihrle,  Orawder  and  M.  Smith,  for  the  plaintiff. 
Bampas,  Greenwood  and  Comuh,  for  the  defendants. 
lAttomieB^Gillard,  and  Stone  ^  Turner.'} 


Afterwards^  in  Easter  Term^  the  defendants  obtained  a 
rule  nisi  to  set  aside  the  verdict,  as  being  against  evidence. 


BEFORE    MR.    JUSTICE    COLERIDGE. 


March  \m.  Reoina  v.  John  Nott. 

The  defendant,  InDICTMENT  against  the  defendant,  a  magistrate  of 
gistratef  com-  the  countj  of  Dcvon,  for  administering  voluntary  oaths 
fiiS?5  Em.  contrary  to  the  statute  5  &  6  WiU.  4,  c.  62,  s.  13  (a). 

tcr  of  the  con- 
duct of  two  of  his  clergy,  and  to  siibstantiate  his  charge  he  swore  witnesses  before  himself,  as 
magistrate,  to  the  truth  of  the  facts : — Held,  that  the  matter  before  the  Bishop  was  not  a  judicial 
proceeding,  and  therefore  that  the  magistrate  had  brought  himself  within  the  enactment,  5  &  6 
WilL  4,  c.  62,  s.  IS,  and  that  he  had  unlawfully  administered  voluntary  oaths  contrary  to  the 
enactment  of  that  statute. 


(a)  Sect.  13 : — "  And  whereas  a 
practice  has  prevailed  of  adminis- 
tering and  receiving  oaths  and  affi- 
davits voluntarily  taken  and  made 
in  matters  not  the  subject  of  any 
judicial  inquiiy,  nor  in  anywise 
pending  or  at  issue  before  the  jus- 
tice of  the  peace  or  other  person 
by  whom  such  oaths  or  affidavits 
have  been  administered  or  received : 
And  whereas  doubts  have  arisen 
whether  or  not  such  proceeding 
is  illegal;  for  the  more  effectual 
suppression  of  such  practice  and 
removing  such  doubts,  be  it  en- 
acted. That  from  and  after  the  com- 
mencement of  this  act  it  shall  not 


be  lawful  for  any  justice  of  the 
peace  or  other  person  to  adminis- 
ter, or  cause  or  allow  to  be  admi- 
nistered, or  to  receive,  or  cause  <nr 
allow  to  be  received,  any  oath,  af- 
fidavit, or  solemn  affirmation  touch- 
ing any  matter  or  thing  whereof 
such  justice  or  other  person  hath 
not  jurisdiction  or  cognisance  by 
some  statute  in  force  at  the  time 
being:  Provided  always,  that  no^ 
thing  herein  contained  shall  be  con- 
strued to  extend  to  any  oath,  affi- 
davit, or  solemn  affirmation  before 
any  justice  in  any  matter  or  thing 
touching  the  preservation  of  the 
peace,  or  the  prosecution,  trial,  or 
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The  first  count  of  the  indictment  charged,  that  the  de-  }g^2. 
fendant^  being  a  justice  of  the  peace,  did  unlawfully  admi- 
nister to  and  receive  irom  John  Huxtable  a  certain  volun- 
tary oath  touching  certain  matters  and  things  whereof  the 
defendant  had  not  jurisdiction  or  cognizance  by  any  statute. 
The  second  and  third  counts  were  slightly  varied,  and  the 
fourth  count  negatived  the  proviso  of  the  thirteenth  section 
of  the  statute.  There  were  two  other  sets  of  similar  counts, 
charging  the  defendant  with  administering  oaths  to  Ann 
Barrow  and  Grace  Short. 

The  facts  were  that  Mr.  Nott  had  made  a  complaint  to 
the  Bishop  of  Exeter  of  the  conduct  of  two  clergymen  who 
officiated  in  Mr.  Nott's  parish.  The  nature  of  the  com- 
plaint was,  that  one  of  the  clergymen  had  played  at  thim- 
ble-rig, and  that  both  had  neglected  the  duties  of  the  parish. 
The  Bishop  intimated  to  Mr.  Nott,  that,  before  he  could 
call  on  the  clergymen  to  answer  the  complaint,  Mr.  Nott 
must  either  bring  before  him  the  persons  who  proved  the 
charges,  or  obtain  statements  in  writing  of  the  facts.  Mr. 
Nott  obtained  statements  of  the  facts  charged  from  the 
three  persons  mentioned  in  the  indictment,  and  swore  the 
persons  before  himself,  as  justice  of  the  peace,  to  the  truth 
of  the  statements  made  by  them.  The  Bishop  had  before 
appointed  a  day  for  hearing  the  charges,  and  had  sum- 
moned the  clergymen  to  attend;  but  his  Lordship,  on 
finding  that  the  depositions  had  been  thus  sworn,  declined 
to  look  at  them ;  he  went,  however,  into  the  charges  on 
other  evidence.  It  appeared  that  Mr.  Nott  was  ignorant 
of  the  statute  rendering  the  practice  of  administering 
voluntary  oaths  illegal. 

Erk,  for  the  defendant,  contended  that  the  enacting 

punishment  of  offences,  or  touching  tion  which  may  be  required  by  the 

any  proceedings  before  either  of  laws  of  any  foreign  countries  to  give 

the  houses  of  Parliament  or  any  validity  to  instruments  in  writing 

committee  thereof  respectively,  nor  designed  to  be  used  in  such  foreign 

to  any  oath,  affidavit,  or  affirma-  countries  respectively." 
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1842.  Crowder  {Bere  and  C.  Saunders  were  with  him)  submitted 

to  the  juiy^  tliat  the  dealing  was  not  between  the  plaintiff 
and  defendant^  nor  was  there  sufficient  evidence  of  the 
warranty  given^  nor  was  the  unsoundness  of  the  animals 
established. 

Ebskine,  J.^  (in  summiDg  up). — ^The  plaintiff  must 
make  out  three  facts :  first,  the  sale  to  him;  secondly,  the 
warranty;  and  thirdly,  the  breach.  If  Bryant  bought  the 
oxen  for  himself  and  sold  them  again  to  the  plaintiff, 
then  this  action  will  not  lie ;  but  if  he  bought  them  as  the 
agent  of  Kiddell,  it  does  not  signify  that  he  did  not  make 
use  of  the  name  of  his  principal.  Secondly,  the  question 
of  warranty;  That  rests  on  the  evidence  of  Bryant  entirely ; 
but  when  there  is  evidence  of  a  warranty,  the  fairness  of  the 
price  paid  is  a  circumstance  tending  to  confirm  that  evi- 
dence. If  you  find  on  these  two  points  for  the  plaintiff, 
then  the  third  question  is,  were  the  cattle  unsound  at  the 
time  of  the  sale  ?  The  plaintiff  must  prove  that  the  beasts 
had  some  disease  or  seeds  of  disease  at  the  time  of  the  sale, 
which  rendered  them  in  some  degree  unfit  or  less  fit  for 
ordinary  use.  Thus  it  is  in  the  case  of  horses :  so  with 
respect  to  oxen.  The  defendant  warrants  they  have  no 
disease  which  would  prevent,  them  £rom  being  fattened 
and  made  fit  for  sale  to  a  butcher,  or  render  them  dis- 
qualified for  travelling.  One  of  the  beasts  died  on  the 
road  from  unsoundness.  Did  the  unsoundness  come  on 
by  any  accidental  circumstance  after  the  sale,  as  taking 
cold  or  drinking  cold  water?  if  so,  that  is. not  such  un- 
soundness as  to  affect  this  verdict:  or  were  the  symp- 
toms referable  to  antecedent  disease  ?  if  so,  the  case  is 
made  out  as  to  that  animal.  For  the  other  two  bullocks, 
you  have  it  in  evidence,  that  the  butcher  who  bought 
them  observed  their  bad  condition;  and  it  is  also  said 
that  they  were  unsound  at  the  time  of  the  sale  on  Lew 
Down. 
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The  question  is^  are  you  satisfied  that  these  beasts  had        1842. 
the  disease  upon  them  at  the  time  of  sale  ?  ^""^^ — ^ 

^  ^  KiDDBLL 

Verdict  for  the  plaintiff:  damages  £25.         Burnard. 
Erk  and  Moody,  for  the  plaintiff. 
Crowder,  Bere  and  C.  Saunders,  for  the  defendant. 

[Attomiefl — Clowes  ^  Wedlake,  and  Kingdon.'] 


Afterwards^  in  Easter  Term,  Crowder  moved  the  Court 
for  a  new  trial,  on  the  ground  of  mis-direction  on  the  part 
of  the  learned  Judge,  respecting  the  subject  of  soundness. 
But  the  Court  refused  to  give  him  a  rule  to  shew  cause, 
and — 

Parke,  B.,  said — ^I  adhere  to  the  doctrine  laid  down  in 
Coates  V.  Stevens  (a),  though  differing  from  that  held  in 
Boldero  v.  Brogden  (b).   The  word  "  sound"  means  that  the 


(a)  Coates  v.  Stevens,  2  M.  & 
R.  157.— Bristol,  18th  Aug.  1838, 
Parke,  B.,  said — "  I  have  always 
considered,  that  a  man  who  huys  a 
horse  warranted  sound,  must  he 
taken  as  huying  it  for  immediate 
use,  and  he  has  a  right  to  expect  one 
capable  of  that  use,  and  of  being 
immediately  put  to  any  fair  work  the 
owner  chooses.  The  rule  as  to  un- 
soundness is,  that,  if  at  the  time  of 
the  s^e  the  horse  has  any  disease, 
which  either  actually  does  diminish 
the  natural  usefulness  of  the  animal, 
so  as  to  make  him  less  capable  of 
work  of  any  description;  or  which 
in  its  ordinary  progress  will  dimi- 
nish the  natural  usefulness  of  the 
aninuil;  or  if  the  horse  has,  either 
from  disease  or  accident,  undergone 
any  alteration  of  structure,  that 
eidier  actually  does  at  the  time  or 


in  its  ordinary  effects  will  diminish 
the  natural  usefulness  of  the  horse ; 
such  a  horse  is  unsound." 

(6)  Boldero  v.  Brogden,  2  M.  & 
R.  113— Lancaster,  10  Mar.  1838. 
Coleridge,  J.,  said,—"  The  ques- 
tion was,  whether  the  horse  at  the 
time  of  the  sale  had  upon  him  any 
disease  which  was  calculated  per- 
manently to  render  him  imfit  for 
use,  or  whether  the  disorder  which 
the  horse  then  had  was  a  mere  cold, 
of  such  a  nature  that  with  ordinary 
care  it  would  soon  have  been  cured, 
and  so  cured  as  to  leave  in  the  ani- 
mal no  tendency  to  any  recurrence 
of  the  disorder  in  its  after  life.  A 
mere  slight  cold  no  more  constituted 
unsoundness  in  a  horse  than  it  did 
in  a  human  creature;  neither  was  a 
horse  lame  within  the  meaning  of 
a  warranty,  because  at  the  time  of 
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animal  is  firee  firom  ^seaae  at  the  time  he  is  warranted  to 
be  Bonnd.  If^  indeed,  the  disease  were  not  in  ordinary 
cases  of  a  nature  to  impede  the  natural  usefidness  of  the 
animal  in  the  purpose  for  which  he  is  used,  it  would  not 
be  unsoundness :  as,  if  a  horse  had  a  pimple  on  his  skin; 
but  if  the  pimple  were  on  some  part  of  him,  so  as  to  pre- 
vent putting  on  him  a  saddle  or  bridle,  or  other  harness, 
the  case  would  be  diflferent;  he  would  then  be  unsound. 
No  argument  is  to  be  admitted  which  is  adduced  from 
the  slightness  of  the  disease  or  the  facility  of  cure ;  for  it 
would  be  impossible  to  set  any  limit  to  the  time  of  cure, 
though  the  slightness  of  the  disorder,  at  the  time  of  sale, 
may  be  a  fit  subject  for  the  jurjr's  consideration  in  assess- 
ing damages. 

Aldebson,  B. — The  only  qualification  of  which  the 
word  ''sound''  is  susceptible  is,  that  the  animal  is  sound 
for  the  purposes  for  which  it  is  sold.  If  a  horse  be  sold 
to  be  used  in  a  certain  way,  and  should  be  afiected  with 
any  disorder  which  will  impede  his  usefulness  in  that 
way,  he  is  unsound  (c). 

the  sale  he  might  have  a  thorn  in  was  a  mere  cold — such  a  cold  as 
his  foot,  and  so  limp,  if  it  were  might  reasonably  be  expected  to 
clear  that  the  limping  would  be  give  way  to  slight  medical  treat- 
cured  by  simply  extracting  the  ment,  and  to  leave  behind  no  seed 
thorn.  The  point  to  consider  was  of  future  disease — ^he  recommended 
the  effect  on  the  constitution  of  the  them  to  find  their  verdict  for  the 
animal.  Ifthejuiy  thought,  in  the  defendant, 
present  instance,  the  only  ailment  (c)  6  Jurist,  327. 
of  the  horse  at  the  time  of  the  sale 
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BSFOBE  MR.  COMMISSIONER  ROOSRS. 


Ergina  V.  Allan.  j^  r,a. 

J  OHN  ALLAN  was  indicted  for  aiding  Benjamin  Young,  It  u  a  misde- 
a  prisoner  in  the  gaol  at  Ilchester,  in  escaping  therefrom,  dictabie  at"' 
on  Saturday,  January  9, 1841.    There  were  three  counts  ^^^^^^^'^ 
in  the  indictment :  two  for  the  offence  at  common  law,  escape  from 

custody* 

and  one  under  the  stat.  4  Qeo.  4,  c.  64.    Benjamin  Young  though  he  be 
had  been  taken  under  a  capias  ad  satisfaciendum  for  the  remand  of 
27/.  10*.  2rf.,  at  the  suit  of  Samuel  Pryor  Jackson  and  |||f„^^""\^g 
Richard  Ainsworth.     He  petitioned  the  Court  for  the  B.e-  Relief  of  insoU 
Uef  of  Insolvent  Debtors  for  his  discharge  under  the  act;  and  not  on  any 
and  the  Court,  on  hearing  his  petition,  ordered  him  to  be  crin»«*ic»>»'«^ 
discharged  forthwith  as  to  the  several  debts  in  his  sche- 
dule, excepting  as  to  a  debt  of  61/.  10s.  2d.,  due  to  the 
said  S.  F.  Jackson  and  B.  Ainsworth,  and  as  to  a  certain 
other  debt  of  64/.  due  to  Joseph  Smith,  (the  two  debts 
amounting  to  more  than  £100) ;  and  as  to  them,  to  be 
discharged  as  soon,  as  he  shall  have  been  in  custody  at  the 
suit  of  the  said  S.  F.  Jackson  and  B.  Ainsworth,  and  at 
the  suit  of  the  said  J.  Smith,  for  the  period  of  thirteen 
calendar  months.     The  debt  of  51/.  10s.  2d.  included  the 
above  sum  of  271.  10s.  2d. 
The  prisoner  was  undefended  by  counsel. 

Kkifflake,  for  the  prosecution,  submitted  on  behalf  of 
the  prisoner,  before  going  into  the  merits  of  the  case,  whe- 
ther the  indictment  would  lie  or  not.  There  were  two 
questions : — ^First,  was  Benjamin  Young  in  such  custody 
as  that  contemplated  in  16  Geo.  2,  c.  81,  s.  I  (a),  so  as  to 

(a)  16  G«o.  2,  c.  31,  a.  1 : — **  If  means  whatsoever,  be  aiding  or  as- 
any  person  shall,  from  and  after  the  sisting  any  prisoner  to  attempt  to 
24th  day  of  Jmie^  1743,  by  any      make  bis  or  her  escape  from  any 
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lg4l^  make  it  an  indictable  offence  to  aid  in  his  escape  ?  Do  the 
words, "  any  process  whatsoever/*  comprehend  dvil  process, 
and  the  process  nnder  the  remand  of  the  Coort  for  the  Be- 
lief of  Insolvent  Debtors,  as  well  as  criminal  process?  The 
only  process,  independent  of  the  commissioner's  order,  nn- 
der which  the  gaoler  held  Young  in  custody,  was  the  capias 
ad  satisfaciendum  above  referred  to  for  271.  10s.  2d.  The 
order  of  the  commissioner  did  not  subject  Young  to  cus- 
tody, but  limited  his  period  of  confinement  by  directing 
his  discharge  at  the  end  of  thirteen  months,  and  therefore 
it  might  be  that  Young  was  not  in  gaol  upon  any  process 
for  a  debt  to  the  amount  of  100/.  If  the  Court  ruled  on 
behalf  of  the  prisoner  on  this  point,  then  the  second  ques- 
tion was,  whether  a  person  in  custody  under  civil  process 
can  be  guilty  of  an  escape,  as  that  offence  is  contemplated 
at  common  law.  It  is  submitted,  that  a  person  must  be  in 
custody  under  some  criminal  charge  or  process,  otherwise 
his  offence  is  not  of  a  public  character ;  and  consequently,  to 
aid  in  his  escape  is  not  an  offence  against  the  community. 
But  he  also  suggested,  that  if  any  person  refuses  to  undergo 
that  imprisonment  which  the  law  thinks  fit  to  put  upon  him, 
and  frees  himself  firom  it  by  any  artifice  before  such  time  as 
he  is  delivered  by  due  course  of  law,  he  is  guilty  of  a  high 
contempt  punishable  with  fine  and  imprisonment  {b). 

gaol,  although  no  escape  be  actu-  to,  or  detained  in  any  gaol  for  petty 

ally  made,  in  case  such  prisoner  larceny,  or  any  other  crime,  not  being 

then  was  attainted  or  convicted  of  treason  or  felony,  expressed  in  the 

treason,  or  any  felony,  except  petty  warrant  of  his  or  her  commitment  or 

larceny,  or  lawfully  committed  to,  detainer,  as  aforesaid,  or  then  was 

or  detained  in,  any  gaol  for  treason,  in  gaol  upon  any  process  whatso- 

or  any  felony,  except  petty  larceny,  ever,  for  any  debt,  damages,  costs, 

expressed  in  the  warrant  of  com-  sum  or  sums  of  money,  amounting 

mitment  or  detainer,  every  person  in  the  whole  to  the  sum  of  £100, 

so  offending,  and  being   thereof  every  person  so  offending  as  afore- 

lawfully  convicted,  shall  be  deemed  said,  and  being  thereof  lawfully 

and  adjudged  guilty  of  felony,  and  convicted,   shall   be  deemed   and 

shall  be  transported  to  one  of  his  adjudged  guilty  of  a  misdemeanor, 

Majesty's  colonies  or  plantations  in  for  which  he  or  she  shall  be  liable 

America,  for  the  term   of  seven  to  a  fine  and  imprisonment" 
years;  and  in  case  such  prisoner  (6)  Hawkins' Pleas  of  the  Crown, 

then  was  convicted  of,  committed  b.  2,  c.  vi;  2  Inst.  589,    590.-— 
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Mr.  Commissioner  Rogers  took  the  opinion  of  E&s- 
KiNE,  J.^  and  WioHTMAN,  J.,  on  the  above  case;  and  their 
Lordships  held^  that  the  prisoner  was  indictable  for  this 
offence  at  common  law. 

AU,-Gen.  v.  Sir  MUes  Hobert;  and  Ait-Gen.  v,  Wm.  Stroud,  Cro.  Car. 
209. 


SOMERSETSHIRE  ASSIZES. 

BEFORE  MR.  JUSTICE  MAULE. 


Regina  V,  Gooding.  Augtut  \5ih. 

JOHN  GOODING  was  indicted  for  feloniously  marrying  if  there  be  a 
Ann  Taylor,  his  first  wife  Ann  Gt)oding  then  being  alive,     fi'een^c^^  ^' 

ChriBtlan  name  - 

Ball,  for  the  prosecution,  called  a  witness,  the  wife  of  ©^  ^  p^- 

soner's  first 

the  sexton  of  the  parish  of  Bedminster,  who  produced  an  wife,  as  laid  in 

examined  copy  of  the  certificate  of  the  marriage  of  John  ^^^  u  gta™ T^' 

and  Sarah  Ann  Gooding.  IL^ceiXate*^ 

The  Court  then  asked  whether  the  prosecutor  were  which  is  pro- 

1    *  ^1  !•    *■•  1  •   •  duced  to  prove 

prepared  to  carry  the  case  any  farther;  and  receivmg  a  the  first  mar. 
reply  in  the  negative,  the  case  was  stopped,  and  lo^r  musfbe 

acquitted ;  an- 

Mauls,  J.,  said  to  the  jury — It  does  not  follow  that  ^H  «J»»t  discre- 

pancy  can  be 

the  evidence  already  produced  prevents  the  case  from  be-  explained,  or,  in 
ing  proved;  for  evidence  might  perhaps  be  offered  to  ex-  such  pn»"un. 
plain  the  circumstance  of  this  difference  in  the  name  of  **•■  '^  *^°  \ 

^  ...         «hewn  that  the 

the  prisoner's  first  wife,  as  she  is  described  in  the  indict-  fint  wife  was 
ment,  and  as  described  in  the  marriage  certificate;  and  names, 
even  in  the  absence  of  such  evidence  as  that,  proof  might 
notwithstanding  be  supplied,  that  the  woman  was  known 
by  both  names;  but  as  the  counsel  for  the  prosecution  is 
not  prepared  with  such  proof,  the  case  must  stop. 

Verdict — Not  guilty. 
Ball,  for  the  prosecution. 

Cockbum,  for  the  prisoner. 
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1842. 


TAUNTON. 
{Crtnim  Side.) 

BEFORE  MB.  JUSTICE  COLE&IDGE. 


March  30th. 

Theventry  of  a 
parish  church 
was  broken 
open  and  rob- 
bed.   It  was 
formed  out  of 
what  before 
had  been  the 
church  porch, 
but  had  a  door 
opening  into  the 
church-yard, 
which  could 
only  be  un- 
locked from  the 
inside:— HeM, 
that  this  veitry 
was  part  of  the 
fabric  of  the 
church,  and 
within  the 
meaning  of  an 
indictment  for 
sacrilegiously 
breaking  and 
entering  the 
church. 


Beoina  v.  Evans  and  Smith. 

lOACBILEGE. — ^The  prisoners  were  indicted  for  breaking 
and  entering  the  parish  church  at  Chard  in  the  county  of 
Somerset^  and  stealing  the  sacramental  plate.  .  The  plate 
was  kept  in  a  chest  in  the  vestry,  and  the  offence  had  been 
committed  by  breaking  the  vestry  window  and  gaining 
entrance  thereby.  The  vestry  had  in  old  time  been  the 
porch  of  the  church,  and  when  the  church  was  altered  the 
porch  was  turned  into  the  vestry-room.  It  had  ne?er 
been  used  for  vestry  purposes,  but  only  for  the  robing  of 
the  clergyman,  and  the  custody,  as  now,  of  the  sacramental 
plate.  It  had  a  door  opening  into  the  body  of  the  church, 
and  there  was  another  door  opening  into  the  church-yard; 
but  this  latter  door  was  always  kept  locked  in  the  inside, 
and  the  keyhole  did  not  proceed  through  to  the  outside  of 
the  door. 

Coleridge,  J. — ^The  vestry  here  is  as  much  a  part  of 
the  church  for  the  purposes  of  this  indictment  as  the  altar 
or  the  nave(fl). 

Verdict — Guilty. 

Bere  and  Stone,  for  the  prosecution. 

Moody,  for  the  prisoner  Smith. 

Edwards,  for  tiie  prisoner  Evans. 

lAtUmdeB'—Harveyf  and  LangfUforthifJ] 

(a)  See  Wheeler's  case,  8  C.  &  P.  585. 
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1842. 
TAUNTON.  '"-^^^— ' 

{Crown  Side.) 

BEFORE  MB.  JUSTICE  COLEBIDOS. 

The  Queen  v.  Adams  and  Ten  Others.  jp^U  4M. 

1  HE  prisoners  were  indicted  under  the  stat.  7  &  8  Geo.  On  an  indict- 

4,  c.  80,  8.  8,  for  riotously,  tumultuously,  and  feloniously  "&  s^OeT*/ 

being  assembled  together  at  &c.,  and  then  and  there  be-  Jj^Rhlnhi^'to ' 

ginning  to  demolish  a  certain  house  in  the  parish  of  Wal-  demolish,  puU 

down,  or  de- 
cot,   in   the  city  of  Bath.      The  indictment  concluded,  stray  any  house, 

"Against  the  form  of  the  statute.''    The  offence  was  al-  *n'no?and'aie 
leged  to  have  been  committed  on  the  28th  of  June,  1841,  persons  guilty, 

^*  '  '   unless  they 

and  the  indictment  was  preferred  at  the  Summer  Assizes  think  that  their 
at  Bridgewater,  August,  1841.     Some  of  the  prisoners  so  to  destroy 
were  admitted  to  bail,  and  did  not  surrender  till  this  pre-  l^\**2»Ta"e' 1 1° 
sent  time.  "^  ^o""  »*  *u. 

.  ,  No  injury,  how- 

Upon  theur  arraignment,  ever  extensive, 

short  of  the  ac- 

Prideaux  and  T.  W,  Saunders,  for  the  prisoners,  sub-  ^cT^i^jJwaiL 
mittcd  their  right  to  demur  to  the  indictment,  and  plead  jf  ^^tempUted 
not  guilty  at  the  same  time.    They  cited  The  Queen  y.  ^y  the  provi- 

«•....  »^.         /  V  sions  of  this  act. 

Phul^$  and  Others  (a).  it  is  compe- 

The  course  proposed  was  allowed  by  the  learned  Judge.  S^neru)*demur 
In  argument  on  demurrer,  and  plead  oyer 

®  '  to  the  facU  of 

an  indictment 

Prideaux  and  T.  TV.  Saunders,  for  the  prisoners. — The  at  the  same 
indictment  should  have  concluded  against  the  form  of  the    'where  a  sta- 
statutes.    The  offence  is  that  set  out  by  the  7  &  8  Geo.  4,  JJI^^^ffenw  ^d 
c.  80,  s.  8 ;  but  the  punishment  of  the  offence  is  altered  awards  a  pu- 

nishment,  and 

by  the  4  &  6  Vict.  c.  66,  s.  2  {b) ;  and  the  effect  of  this  by  a  subsequent 

act  the  punish- 
ment is  altered, 
the  indictment  for  such  offence  should  conclude  "against  the  form  of  the  ttaiuUi." 

(a)  1  C.  &  Mar.  180,  and  ihe  8th  year  of  the  reign  of  his  late  Ma- 

caaes  there  cited.  jesty  King  George  the  Fourth,  inti- 

(&)  4  &  5  Vict  c.  56,  8.  2: —  tuled, 'An  act  for  consolidating  and 

"  Whereas  hy  an  act  passed  in  the  amending  the  laws  in  England  rela- 
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1842.  latter  act  is  to  make  the  indictment  bad ;  for  there  is  no 
punishment  under  the  statute  upon  which  this  indictment 
is  framed,  since  the  judgment  of  death  awarded  by  it  can- 
not be  pronounced. 

Stone  and  Phinn,  for  the  prosecution. — ^The  indictment 
was  preferred  at  the  last  assizes,  before  the  act  of  4  &  5 
Vict.  c.  66  came  into  operation.  The  offence  is  against 
the  enactments  of  the  stat.  of  7  &  8  Geo.  4.  The  subse- 
quent act,  4  &  5  Vict.  c.  56,  s.  2,  which  alters  the  punish- 
ment, is  only  for  the  guidance  of  the  Court,  if  the  prisoner 
should  be  found  guilty. 

CoLEBinoE,  J. — If  you  go  for  the  statutable  punishment, 
the  indictment  should  conclude  against  the  form  of  the 
statute  which  awards  that  punishment.  The  question  is, 
whether,  apart  from  the  offence  of  the  breach  of  a  sta- 
tute (c),  it  is  any  offence  to  violate  the  provisions  of  an 
act  when  the  punishment  awarded  by  the  act  has  been 
taken  away.  On  every  principle,  the  indictment  ought  to 
have  referred  to  both  statutes. 

The  counsel  for  the  prosecution  then  submitted  to  have 
judgment  for  the  prisoner,  on  demurrer,  and  a  new  bill 
was  found  by  the  grand  jury. 

The  riot  occurred  at  the  time  of  an  election  of  members 

tive  to  malicious  injuries  to  proper-  sons  convicted  of  the  said  last-men- 
ty/  &C.  (7  &  8  Geo.  4,  c.  30,  s.  8),  tioned  offences,  or  any  of  them  re- 
it  was,  among  other  things,  enacted,  spectively,  be  liable,  at  the  discre- 
That  from  and  after  the  commence-  tion  of  the  Court,  to  be  transported 
ment  of  this  act,  if  any  person  beyond  the  seas  for  any  term  not 
shall  be  convicted  of  any  of  the  said  less  than  seven  years,  or  to  be  im- 
offences,  &c.,  such  person  shall  not  prisoned  for  any  term  not  exceeding 
be  subject  to  any  sentence,  judg-  three  years." 
ment,  or  punishment  of  death,  but  Sect  7^: — "  This  act  shall  com- 
shaU,  instead  of  the  sentence  or  mence  and  take  effect  on  the  Ist 
judgment  in  and  by  the  said  Act  day  of  October,  1841." 
hereinbefore  last  recited,  ordered  to  (c)  See  Hawkins,  P.  C,  b.  2, 
be  given  or  awarded  against  per-  c.  25,  s.  4,  note  2. 
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to  serve  in  Parliament  for  the  city  of  Bath.  The  rioters  1342, 
were  of  the  yellow  party,  and  the  house  which  they  were 
charged  with  beginning  to  demolish  was  a  public-house 
frequented  by  the  supporters  of  the  other  interest.  The 
house  had  been  forcibly  entered  by  the  mob,  and  many  of 
them  said  to  the  landlord,  ^'  Turn  out  the  bloody  blues,  or 
we  will  have  the  house  down."  They  destroyed  every 
movable  thing  which  they  could  find,  and  some  fixtures, 
glasses,  plates  and  chairs,  windows  and  window  frames ; 
and  they  wrenched  away  the  iron  bars  from  one  window, 
and  with  them  some  of  the  surrounding  brickwork*  On 
a  cry  raised  that  the  police  were  coming,  they  quitted  the 
premises. 

One  witness,  the  daughter  of  the  landlord,  said, ''  As  far 
as  I  saw,  the  rioters  had  done  all  they  wanted  to  do,  and 
were  going  away.  I  did  not  suppose  that  they  were 
going  to  pull  down  the  very  walls  of  the  house.'' 

Sioney  for  the  prosecution,  said,  he  could  not  carry  the 
case  frirther. 

CoLEBiDOE,  J.,  (in  summing  up). — ^We  must  take  the 
words  of  the  statute  in  their  common  sense.  The  words  are, 
''if  any  persons  shall  begin  to  demolish,  pull  down,  or  de- 
stroy.'' Do  you  think  that  these  men  wanted  to  do  any 
of  these  three  things  to  the  house?  No  intention  to  do 
injury,  however  great,  to  the  movables,  will  bring  the  of- 
fence within  this  act.  The  three  words,  "demolish,"  "pull 
down,"  and  "  destroy,"  are  strong  terms,  and  hard  of  proof. 
Before  you  can  find  the  prisoners  guilty,  you  must  be  of 
opinion  that  they  meant  to  leave  the  house  no  house  at 
all  in  fact.  If  they  intended  to  leave  it  still  a  house, 
though  in  a  state  however  dilapidated,  they  are  not  guilty 
under  this  highly  penal  statute*  If  a  man  were  to  say, 
"  I  have  pulled  down  my  house,"  we  should  imderstand  what 
he  meant;  the  state  of  that  house  must  be  the  state  to  which 
these  people  intended  to  reduce  this  inn.  To  have  left 
VOL.  I.  .  X  N.  p. 
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off  the  work  of  devastation  without  intermption  woidd 
lead  to  the  inference  that  they  did  not  intend  to  destroy 
the  house.  But^  even  if  they  were  interrupted,  the  question 
is  open.  What  was  their  ultimate  intention?  K  th^  had 
been  some  time  at  their  work  of  ruin  before  they  were  inter- 
rupted, it  is  for  you  to  say,  looking  to  the  nature  of  the 
things  which  they  have  destroyed,  whether  their  purpose 
was  to  demolish  the  house  itself. 

Verdict — ^Not  guilty. 

Stone  and  PAtnn,  for  the  prosecution. 
Prideaax  and  T.  W.  Saunders^  for  the  prisoners. 

[Attomies— Cni/te^«i/  ^  Soru^  and  BareUe.'] 


Respecting  the  constniction  of 
this  statute  see  the  charge  of  Tmr 
dal,  C.  J.,  to  the  Grand  Juiy  at 


Bristol  Reg.  r,  Pmney,  5  C.  ft  P. 
261,  n.;  Rex  t.  BaU  and  Oiken, 
6C.&P.329. 
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Jpnl4tA.  Begin  A  v.  Bishop. 

If  a  defendant  JTEBJUBY. — ^The  bill  was  found  at  the  Summer  Assizes, 
^w  to""  ^eld  at  Bridgewater,  1841.  It  was  traversed;  and  the  de- 
appear  and  ttj   fendaut  was  admitted  to  bail  more  than  twenty  days  before 

hit  traverse,  he  ,  ,  ^       ^ 

may  not  bysur-  the  Spring  Assizes  at  Taunton,  184s2;  and  he  now  offered 
officer  aToid  to  surrender  himself  both  to  the  officer  of  the  Court  and 
the  fcescusto^'^  ^  ^^®  gaoler,  and  to  take  his  trial,  but  he  was  refused,  be- 

mary  on  the 
entering  of  a  traverse. 

Wliere  perjury  was  charged  to  have  been  committed  in  that  which  was  in  effect  the  affidavit 
on  an  interpleader  rule ;  and  the  indictment  set  out  the  circumstances  of  the  previous  trial,  the 
verdict,  the  judgment,  the  writ  of  fieri  facias,  the  levy,  the  notice  by  the  prisoner  to  the  sheriff 
not  to  sell,  and  the  prisoner's  affidavit  that  the  goods  were  his  property,  but  omitted  to  state 
that  any  rule  was  obtained  according  to  the  provisions  of  the  Interpleader  Act : — Heid,  that 
the  indictment  was  bad,  as  the  affidavit  did  not  appear  to  have  been  made  in  a  judicial  pro- 
ceeding. 
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cause  he  could  not  pay  the  Coitrt  fees  customary  on  enter- 
ing and  trying  his  traverse  according  to  the  terms  of  his 
recognisance. 

Bere  and  Prideaux,  for  the  defendant^  submitted  that 
he  was  ready  in  Court  to  take  his  trial ;  that  the  indict- 
ment was  upon  the  record^  and  that,  under  the  enactments 
60  Geo.  3  &  1  Geo.  4,  c.  4,  ss.  S,  5  (a),  the  trial  must 
proceed.  That  the  statute  merely  insisted  on  the  defend- 
ant pleading  to  the  indictment,  and  then  directed  that  the 
trial  should  proceed,  but  required  no  condition  precedent 
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(a)  60  Geo.  3  &  1  Geo.  4,  c.  4, 
a.  3. — "  Where  any  person  shall  be 
prosecated  for  any  misdemeanor 
by  indictment  at  any  session  of  the 
peace,  session  of  oyer  and  terminer, 
great  session,  or  session  of  gaol  de- 
livery, within  that  part  of  Gr6at 
Britain  called  England,  or  in  Ire- 
land, having  been  committed  to 
custody,  or  held  to  haU  to  appear 
to  answer  for  such  offence,  twenty 
days  at  the  least  before  the  session 
at  which  such  indictment  shall  be 
foond,  he  or  she  shall  plead  to 
such  indictment,  and  trial  shall 
proceed  thereupon  at  such  same 
session  of  the  peace,  session  of  oyer 
and  terminer,  great  session,  or  ses- 
sion of  gaol  delivery  respectively, 
nnless  a  writ  of  certiorari  for  remov- 
ing snch  indictment  into  his  Ma- 
jesty's Court  of  King's  Bench  at 
Westminster,  or  in  Dublin  respec- 
tively, shall  be  delivered  at  such 
session  before  the  jury  shall  be 
sworn  for  such  trial. 

60  Geo.  3&1  Geo.  4,  c  4,s.  5. 
— "  Where  any  person  shall  be  pKH 
seented  for  any  misdemeanor,  by 
indictment  at  any  session  of  the 
peace,  session  of  oyer  and  terminer, 
or  session  of  gaol  delivery  within 
that  part  of  Great  Britain  called 


England,  or  in  Ireland,  not  having 
been  committed  to  custody,  or  held 
to  bail  to  appear  to  answer  for  such 
offence,  twenty  days  before  the  ses- 
sion at  which  such  indictment  shall 
be  found,  but  who  shall  have  been 
committed  to  custody,  or  held  to 
bail  to  appear  to  answer  for  such 
offence  at  some  subsequent  session, 
or  shall  have  received  notice  of  such 
indictment  having  been  foundtwen- 
ty  days  before  such  subsequent  ses- 
sion, he  or  she  shall  plead  to  such 
indictment  at  such  subsequent  ses- 
sion,  and  the  trial  shall  proceed 
thereupon  at  such  same  session  of 
the  peace,  session  of  oyer  and  ter- 
miner, or  session  of  gaol  delivery, 
respectively,  unless  a  writ  of  certi- 
orari for  removing  such  indictment 
Arc.  shall  be  delivered  at  such  last- 
mentioned  session  before  the  jury 
shall  be  sworn  for  such  trial,  any 
law  or  usage  to  the  contrary  not* 
withstanding. 

See  55  Geo.  3,  c.  50,  s.  4,  abolish* 
ing  Court  fees  in  certain  cases ;  and 
respecting  fees  demanded  from  the 
defendants  in  travenety  see  Dick, 
enson's  Quarter  Sessions,  by  Tal- 
fourd,  Seijt.^  p.  550|  4th  edit*, 
1838. 
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1842.        ^0  the  entry  of  his  plea ;  such,  for  instance^  as  the  pajment 
of  the  Court  fees. 

Coleridge,  J. — ^I  can  only  take  the  words  of  his  recog- 
nisance as  I  find  them(d)  j  and  I  understand  the  practice 
is  to  require  payment  of  the  fees  before  the  traverse  can 
be  entered.  On  the  Oxford  circuit,  the  clerk  of  the  Crown 
receives  a  salary,  and  is  accountable  for  all  the  fees,  so  that 
it  is  impossible  for  him  to  remit  any  of  them ;  and  I  think 
it  far  better  that  their  payment  should  be  insisted  upon 
in  all  cases,  and  that  the  legislature  should  interfere  to 
direct  a  compensation  to  the  officers,  if  that  be  thought 
advisable. 

The  fees  were  afterwards  paid. 

The  indictment  was  for  perjury  committed  in  a  proceed- 
ing under  the  Interpleader  Act ;  and  it  set  out  the  issues 
found  in  the  Court  of  Exchequer  between  A.  B.  and  C.  D., 
the  trial  at  Westminster,  the  verdict  for  the  plaintiff,  the 
judgment,  the  writ  of  fieri  facias  consequent  thereupon  to 
the  sheriff  of  Somersetshire,  dated  5th  June,  1841,  the 
warrant,  the  seizure  of  the  goods  and  chattels  of  C.  D.,  and 
the  notice  on  the  part  of  Thomas  Bishop  (the  now  defendant) 
to  the  sheriff  not  to  sell  the  goods  so  seized,  but  to  deliver 

(6)  Form  of  a  recognisance  to  not  depart  without  leave  of  the 

try  a  traverse: — A.  B.,  you  acknow-  Court    Dickenson's  Quarter  Se«- 

ledge  to  our  Sovereign  Lady  the  sions,  by  Talfourd,  Seijt,  4th  edit, 

Queen  the  sum  of ;  and  you,  1838. 

C.  D.   and    £.  F.,   severally  ac-  Before  he  enters  his  traverse,  the 

knowledge  to  &c.   the  respective  defendant,  if  he  is  not  in  custody, 

sums  of and ,  to  be  re-  must  get  from  the  clerk  of  the 

spectively  levied  off  your  goods  and  peace  at  the  sessions  or  clerk  of  the 

chattels,  lands  and  tenements,  to  Crown  at  the  assixea  a  record  of 

her  Majesty's  use  by  way  of  re-  the  proceedings,  and  a  writ  of  ve- 

cognisance,  upon   condition    that  nire  facias,  which  latter  must  be 

you  A.  B.  shall  appear  at  the  next  returned  by  the  sheriff,  and  he  must 

session  of  the  peace,  to  be  holden  then  enter  his  traverse  and  pay  his 

for  this  county  (or  at  the  next  Court  fees.    If  he  is  bound  by  recognis- 

of  oyer  and  terminer  and  general  ance  to  appear  and  try,  he  cannot 

gaol  delivery),  to  try  your  traverse  surrender    into   custody,    and   so 

upon  this  indictment,  to  which  you  avoid    the  pa3nnent  of  hia    fees, 

have  now  pleaded  not  guilty,  and  Reg,  v.  Fry,  I  Leach,  HI. 
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them  tip  to  him^  Thomas  Bishop^  the  same  being  his  pro-  jg^2. 
perty,  and  to  which  A.  B.  had  no  claim.  The  indictment 
then  charged  that  the  said  Thomas  Bishop^  contriving  and 
intending  to  injure  C.  D.^  did^  in  his  proper  person^  come 
before  Christopher  Moresby,  gentleman,  a  commissioner, 
&c.,  and  produce  an  affidavit  in  writing,  and  swear  to  the 
truth  of  the  matter  contained  in  it.  The  affidavit,  in  fact, 
was,  that  the  deponent  having  heard  that  the  defendant 
C.  D.  had  certain  goods,  (those  seized  under  the  fieri  facias 
of  the  5th  of  June),  bought  them  and  paid  for  them  on 
the  1st  of  June.  The  sale  and  purchase  were  then  nega- 
tived, and  this  was  the  perjury  charged. 

Bere  and  Prideaux^  for  the  prisoner,  submitted  that  it 
did  not  appear  that  the  affidavit  was  made  in  a  judicial 
proceeding;  there  was  no  allegation  that  any  application 
had  been  made  under  the  Interpleader  Act,  and  therefore 
there  was  not  any  proceeding  under  which  peijury  could 
have  been  committed  (c). 

Stone  and  Edwards,  for  the  prosecution,  admitted,  that 
if  the  Court  was  of  opinion  that  it  should  either  be  averred 
in  terms  that  the  affidavit  was  made  in  a  judicial  proceed- 
ing, or  that  the  judicial  proceeding  did  not  already  suffi- 
ciently appear  on  the  face  of  the  indictment,  the  indict- 
ment could  not  be  supported,  inasmuch  as  it  omitted  to 
set  out  the  interpleader  rule. 

Coleridge,  J. — The  objection  is  fatal.  For  anything 
that  appears,  this  was  a  voluntary  oath,  and  not  made  in 
any  judicial  proceeding. 

Verdict — Not  guilty. 

Stone  and  Edwards,  for  the  prosecution. 

Bere  and  Prideaax,  for  the  prisoner. 

[Attomies — Miller,  and  HawkesJ] 

(c)  1  &  2  Wm.  4,  c.  58. 
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BEFORE   MB.  JUSTICE   COLSRIDOE. 


Although  a 
person  finding 
property,  the 
ownership  of 
which  has  not 
heen  abandon- 
ed, may  not 
convert  it  to  his 
own  use,  at  any 
rate  not  without 
some  endeavour 
to  discover  the 
owner,  and  al- 
though igno- 
rance of  this 
law  will  excuse 
none,  yet, 
where  an  igno- 
rant person 
found  a  five- 
pound  note  and 
appropriated  it, 
the  Court  di- 
rected the  jury 
to  consider  the 
state  of  the 
finder's  mind, 
and  ruled,  that 
If  the  jury 
thought  the  per- 
son really  be- 
lieved the  note 
to  be  her  own  by 
right  of  finding, 
the  Jury  should 
not  bring  in  a 
verdict  of  guil* 
ty  on  the  in- 
^ctmentfora 
larceny  of  the 
note. 


The  Queen  v.  John  Beed,  and  Elizabeth,  his  Wife. 

J.  HE  prisoner,  Elizabeth  Beed,  was  indicted  for  stealing  a 
fiye-ponnd  note,  and  her  hnsband  for  receiving  it. 

The  daughter  of  the  prisoners  and  another  little  girl, 
while  walking  in  the  street  at  Taunton,  saw  a  small  piece 
of  paper  lying  on  the  ground,  and  the  other  girl  directed 
the  prisoners'  daughter  to  pick  it  up,  which  she  did,  and 
gave  it  to  her  companion.  It  was  a  five-pound  note,  and 
the  prisoners'  daughter,  on  returning  home,  told  her  mo- 
ther of  the  circumstance,  who  thereupon  went  to  the  house 
where  the  other  girl  lived,  and  said  to  her,  "  Where  is  that 
note  which  our  Mary  picked  up?*'  Upon  its  being  given 
to  her,  she  went  away  with  it,  and  gave  it  to  her  husband, 
who  converted  it  at  once  into  money.  When  the  note  was 
missed,  and  inquiry  was  made  for  it,  the  prisoners  both 
denied  all  knowledge  of  any  of  the  above  circumstances. 

Greenwood,  for  the  prisoners,  submitted,  that  before  cri- 
minal delinquency  could  be  established  against  them,  there 
must  be  a  larceny,  and  every  larceny  must  include  a  tres- 
pass ;  but  there  was  no  trespass  here  on  the  part  of  Eliza- 
beth Reed.  The  old  authorities  in  Hale  and  Hawkins  are 
to  the  effect  that,  if  a  man  lose  goods  and  another  find 
them,  and,  not  knowing  the  owner,  convert  them  to  his 
own  use,  there  is  no  larceny,  even  although  he  deny  the 
finding  of  them,  or  secrete  them  (a).  The  doctrine  must 
be  taken  with  limitation,  no  doubt;  and  the  effect  of  the 
cases  may  be  that  no  man  shall  excuse  a  finding  before  the 
thing  is  lost;  therefore,  if  the  property  be  not  lost,  he 


(a)  3  Inat  108 ;  1  Hawk.  c.  33,  a.  2;  1  Hale,  506. 
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shall  not  excuse  himself  in  his  appropriation  of  it  by  saying        ig^^ 
he  found  it.     See  Merry  v.  Green  {b). 

The  principle  is  the  same  which  Lord  Eldoh  held  in 
Cartwright  v.  Green  (c). 

CoLERiDOB,  J. — I  agree  with  the  principle  entirely.  If 
the  circumstances  under  which  property  is  found  be  such 
that  the  ownership  has  been  abandoned,  the  thing  is  bonum 
racans,  and  any  one  may  take  it ;  but  if  the  ownership  be 
not  abandoned,  the  thing  is  not  the  property  of  the  finder : 
if,  in  addition  to  this,  the  person  who  finds  it  shews  no  in- 
tention to  find  out  the  owner,  or  to  return  it,  that  person 
is  guilty  of  larceny. 

Greenwoodf  to  the  jury. — Before  these  parties  can  be 
found  guilty,  you  must  be  of  opinion  that  Elizabeth  Aeed, 
at  the  time  she  received  the  note  from  the  little  girl,  had 
the  intention  of  retaining  it,  knowing  that  she  had  no  right 
to  it.  If  she  thought  that  it  belonged  of  right  to  her 
daughter,  as  having  been  the^r^^  to  pick  it  up,  and  if  she 
took  possession  of  it  under  that  impression,  she  would  not 
be  guilty  of  felony;  or  if  she  knew  that  she  had  no  right 
to  it,  and  if  no  intention  to  keep  it  arose  in  her  until  she 
delivered  it  to  her  husband,  then  she  is  not  guilty ;  for  then 
the  law  will  presume  that  she  was  acting  under  coercion, 
and,  in  that  case,  the  husband  is  guilty  of  stealing,  and 
not  of  receiving,  and  the  parties  must  be  acquitted. 

(5)  Merry  v.  Green,  7  M.  &  W.  or  if  he  had  no  reason  to  believe 

623.     A  person  purchased  at  a  that  anything  more  than  the  bureau 

public  auction  a  bureau,  in  which  itself  vras  sold,  the  abstracting  of 

he  afterwards  discovered  in  a  secret  the  money  was  a  felonious  takings 

drawer  a  purse  containing  money,  and  he  was  guilty  of  larceny  in 

which  he  appropriated  to  his  own  appropriating  it  to  his  own  use : 

use.    At  the  time  of  the  sale  no  but   that   if  he   had    reasonable 

person  knew  that  the  bureau  con-  ground  for  believing  that  he  bought 

tained  anything  whatever: — Held,  the  bureau  with  its  contents,  if 

that  if  the  buyer  had  express  notice  any,  he  had  a  colourable  right  to 

that  the  bureau  alone  and  not  its  the  property,  audit  was  no  larceny, 

contents,  if  any,  was  sold  to  him;  {e)8  Ves.  4^5;  2  Leach,  952. 
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1842.  CoLEBiDOE,  J.  (in  summing  up). — ^I  am  not  sorry  this 

case  has  come  here^  as  it  affords  an  opportunity  of  setting 
out  the  law  on  a  subject  of  which  many  people  are  igno- 
rant. A  man  who  loses  anything,  does  not  thereby  lose 
his  property  in  it,  and  the  finder  is  bound  to  restore  it  to 
the  owner,  if  possible ;  and  if  he  keep  it  when  he  thinks  it 
is  only  lost  by  the  owner,  it  is  larceny  in  him.  If  the  pro- 
perty be  found  when  it  is  abandoned  by  the  owner,  it  is 
his  own  who  finds  it.  J£  the  property  be  lost,  but  not 
abandoned,  and  if  the  finder  find  it  with  intent  to  restore 
it,  but  afterwards  appropriate  it,  he  does  not  conmiit  lar- 
ceny in  the  first  instance.  [His  Lordship  then  went  into 
the  facts  of  the  case.]  Ignorance  of  the  law  cannot  excuse 
any  person;  but,  at  the  same  time,  when  the  question  is, 
with  what  intent  a  person  takes,  we  cannot  help  looking 
into  their  state  of  mind ;  as,  if  a  person  take  what  he  be- 
lieves to  be  his  own,  it  is  impossible  to  say  that  he  is  guilty 
of  felony.  Elizabeth  Beed  might  think  that  she  had  a 
right  to  the  note,  in  consequence  of  her  daughter  having 
picked  it  up ;  and  if  she  have  acted  openly,  you  must  say 
that  she  took  the  note  from  the  other  little  girl  in  igno- 
rance of  the  continuing  rights  of  the  owner.  It  is  impos- 
sible almost  to  think  that  she  supposed  the  owner  to  have 
intentionally  abandoned  the  note,  but  yet  she  might  have 
thought  that  her  daughter,  having  first  picked  it  up,  had  a 
right  to  it,  and  a  right  prior  to  that  of  the  other  girl  who 
first  saw  it ;  and,  thinking  so,  she  might  have  gone  and  made 
the  demand  for  it,  as  if  she  had  said,  "  You  have  Mary's 
note,  give  it  up."  Under  these  circumstances,  she  could 
not  be  guilty  of  larceny.  But  then,  the  conduct  of  the 
parties  subsequently  to  this  is  to  be  considered. — His  Lord- 
ship went  through  the  facts  subsequent  to  the  taking. 

Verdict — Guilty. 
Moody,  for  the  prosecution. 

Oreenwood,  for  the  prisoners. 

[AttoniieB — Pinehard,  and  Co/e«.] 
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CAMBRIDGE    ASSIZES. 
(Croum  Side.) 

BEFORE  MB.  JUSTICE  BOSANQUET. 

Beoina  V.  Cain. 

XjARCENY. — The  prisoner  was  indicted  for  stealing  a  If  a  benefit  so- 
£10  promissory  note,  the  property  of  William  Shildrick,  under  the°«taL 

v:„  ^„„4.*»*  10  Geo.  4,  c  56, 

his  master.  wamendidby 

It  appeared  that  William  Shildrick  was  the  treasurer  of  ^^«  »^^  *  *  ^ 

IVill  4    i*  41) 

a  firiendly  society  at  Cambridge,  and  that  the  prisoner  was  have  a  treasurer 
clerk  to  that  society,  and  also  a  trustee  of  it,  and  that  he  ^^^^  ^e  pro- 
had  been  a  trustee  before  he  became  clerk,  the  other  trus-  pe'^^  °^'**® . 

'  society  may  in 

tee  being  a  person  named  Robert  Scarr.     It  was  proved  »» indictment 

that  the  rules  of  the  society  had  been  re-enrolled  in  pur-  uid  to  be  in  the 

suance^of  the  statute  10  Geo.  4,  c.  56,  as  amended  by  the  proper  ^^^e!"" 

8tatute*4  &  5  Will.  4,  c.  40,  and  by  the  28th  rule  of  the  "?1"«««^^- 2*1 

,  ^  .      of  the  star.  10 

society  it  was  provided  '^  that  as  soon  as  £10  more  than  is  Geo.  4,  c.  56, 
necessary  for  immediate  use  is  in  the  box,  it  shall  be  de-  that^the'pro-^' 
livered  to  the  trustees  chosen  for  that  purpose,  who  shall  J^7etic8*"for 
dispose  of  it  as  the  society  shall  direct,  agreeably  to  the  act  »il  purposes  of 

action  or  suit, 

of  Parliament,''  (10  Geo.  4,  c.  56,  s.  13  (a) ).  as  well  civil  as 

criminal," 
should  be 
deemed  and  taken  to  be,  and  in  every  such  proceeding  where  necessary,  stated  to  be  the  pro- 
perty of  the  "  treasurer  or  trustee  of  such  society  for  the  time  being  in  his  or  her  proper  name, 
without  further  description ;''  and  upon  an  indictment  so  framed  one  of  the  trustees  of  the  so- 
ciety, who  has  stolen  the  money  of  the  society,  may  be  properly  convicted  of  larceny. 

(a)  The  sections  of  this  act  of     ed.  of  Burn's  Justice,  tit.  "  Benefit 
Parliament,  which  are  referred  to      Society." 
in  this  case,  will  be  found  in  Ch. 
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It  appeared  that  it  was  the  duty  of  the  treasurer  of  the 
society  to  receive  from  the  stewards  the  money  paid  by 
the  members  which  the  treasurer  kept  until  £20  or  £30 
were  collected,  when  the  treasurer  proposed  to  the  society 
that  a  certain  amount  should  be  deposited  in  the  sayings' 
bank.  It  was  proved  that  it  was  the  duty  of  the  prisoner, 
as  clerk,  to  keep  the  books  of  the  society,  and  as  trustee, 
to  deposit  and  take  monies  from  the  savings'  bank ;  but 
either  of  the  trustees  could  draw  out  monqy  if  he  brought 
the  book.  It  was  further  proved  that  upon  a  club  night 
previous  to  the  16th  of  January  1841,  it  was  agreed  that 
£10  should  be  paid  into  the  bank.  The  prisoner  as  one  of 
the  trustees  did  not  wish  to  take  it  then,  but  it  was  ar- 
ranged that  both  the  trustees  should  come  to  take  the 
money  on  the  following  Saturday.  On  Saturday,  the 
16th  of  January,  the  prisoner  came  to  the  treasurer's 
house  alone,  not  having  been  sent  for,  and  said  that  he 
had  made  an  appointment  with  his  brother  trustee  to  come 
down  for  the  money,  and  that  he  had  left  him  at  St.  Bo- 
tolph's  Church,  whereupon  the  treasurer,  William  Shild- 
rick,  gave  him  the  promissory  note  in  question,  and  took 
his  receipt  in  the  following  form: — 

"January  16,  1841.  Received  of  Mr.  Shildrick,  the 
sum  of  £10  on  account  of  the  Friendly  Union  ^ociety, 
to  be  deposited  in  the  savings'  bank. 

"W.Cain,  Clerk." 

Soon  after  this  the  prisoner  told  Robert  Scarr,  his  co- 
trustee, that  he  had  seen  Mr.  Shildrick,  and  all  was  right, 
and  he  would  not  take  Scarr  from  his  work. 

It  appeared  that  the  account  at  the  bank  was  headed 
thus : — 

"Friendly  Society  Bank,  Black  Swan,  Bridge-street, 
Cambridge.  Trustees,  W.  Cain,  Robert  Scarr." 

The  prisoner  admitted  that  he  had  got  all  the  money  of  the 
society  away  from  the  bank;  and  being  asked  by  the  trea- 
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surer  what  he  had  done  with  the  £10  which  he  had  let  him 
have^  the  prisoner  answered^  "  That  is  gone  with  the  rest/' 
The  £10  were  never  paid  into  the  bank^  nor  was  any  sum 
placed  to  the  credit  of  the  society  either  on  the  16th  of 
January  or  afterwards. 

CyMaUey,  for  the  prisoner,  submitted,  that  as  the  pri- 
soner was  one  of  the  trustees  of  the  society,  the  property 
in  this  promissory  note  was  Tested  either  wholly  or  in  part 
in  him,  and  that,  at  all  erents,  it  was  not  the  sole  property 
of  Mr.  Shildrick;  and  even  if  it  were,  the  prisoner  never 
was  his  servant,  however,  for  some  purposes  he  might  be 
considered  as  the  servant  of  the  society.  By  the  11th 
section  of  the  statute  10  Greo.  4,  c.  56,  friendly  societies  were 
authorized  from  time  to  time  to  ''  elect  and  appoint  such 
persons  into  the  office  of  steward,  president,  warden,  trea- 
surer, or  trustee  of  such  society,  as  they  shall  think  proper/' 
and  the  18th  section  authorized  the  appointment  of  one 
officer,  who  is  there  styled  '^  treasurer  or  trustee,'*  who 
should  have  the  disposal  of  the  funds;  and  by  the  21st 
section,  that  officer  is  the  person  in  whom  the  property 
must  be  laid.  And  therefore,  as  here,  the  trustees  were 
the  persons  who  had  the  disposal  of  the  surplus  funds  of 
the  society,  they  were  the  persons  in  whom  the  property 
should  be  laid ;  but  that  even  if  this  construction  were  un- 
sound, the  only  other  that  could  be  adopted  was  that  the 
property  should  be  laid  in  all  these  officers,  for  the  statute 
vested  the  property  in  the  "treasurer  or  trustee;"  and  it 
would  be  absurd  to  say,  that  the  property  could  shift  from 
one  to  another  from  time  to  time. 

Barker  J  for  the  prosecution. — I  submit  that  the  intent 
and  meaning  of  this  statute  was  to  vest  the  property  of  the 
society  in  one  officer,  and  one  only,  whether  that  officer  be 
called  treasurer  or  trustee ;  and  that  in  this  case  Mr.  Shild- 
rick the  treasurer  is  that  person ;  and  that,  although  the 
prisoner  and  Eobert  Scarr  were  appointed  and  called  trus- 
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1841.  ^^^  ^^^  certain  purposes  by  the  society^  they  cannot,  either 
jointly  or  severally,  answer  the  description  of  the  officer 
in  whom  the  property  is  directed  by  the  statute  to  be  laid 
in  indictments.  If  Mr.  Shildrick  is  the  person  in  whom 
the  property  is  vested,  the  prisoner  then  only  received  the 
note  as  his  servant. 

BosANQUET,  J. — I  think  it  very  doubtful  whether  the 
prisoner  can  be  considered  as  a  servant ;  and  therefore  if  the 
jury  should  think  that  the  prisoner  stole  the  note,  I  shall 
recommend  them  to  find  him  guilty  of  a  larceny  only,  re- 
serving for  the  consideration  of  the  fifteen  Judges  the 
question  whether  the  property  is  rightly  laid  in  William 
Shildrick. 

Verdict — Guilty  of  larceny;  it  being  also  found 
by  the  jury  that  the  prisoner  obtained  the 
note  from  Shildrick  on  the  I6th  of  Ja- 
nuary, with  intent  at  the  time  of  so  doing 
to  steal  it 

Barker,  for  the  prosecution. 
(yMalley,  for  the  prisoner. 

[Attomies — Adcoek,  and  Bradley,"] 


BEPORfi  LOBD  DENMAN,  C.  J.,  TINDAL,  C.  J.,  LORD  ABIN- 
GER,  C.  B.,  BOSANQUET,  J.,  FATTESON,  J.,  GURNET,  B., 
WILLIAMS,  J.,  COLERIDGE,  J.,  COLTMAN,  J.,  BR8KINE,  J., 
MAULE,  J.,    ROLFE,  B.,    AND  WIGHTMAN,  J. 

BramweU,  for  the  prisoner,  submitted,  that  under  the 
stat.  10  Geo.  4,  c.  56,  the  property  was  not  exclusively  in 
Shildrick,  and  that  the  legislature  in  vesting  the  property 
of  benefit  societies  in  the  treasurer  or  trustee,  might  mean 
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tliat^  when  the  property  was  in  the  possession  of  the  trea- 
surer^ it  should  be  vested  in  him,  and  when  it  was  in  the 
possession  of  the  trustee,  it  should  be  vested  in  him.  ^^ 

Cain 

Warren,  for  the  Crown. — ^This  act  of  Parliament  was 
intended  to  apply  to  a  case  like  the  present.  If  the  pro- 
perty is  laid  to  be  in  the  treasurer  that  is  sufficient,  where 
the  society  is  robbed  by  the  trustee;  and  if  the  treasurer 
had  robbed  the  society,  the  property  would  have  been 
rightly  laid  in  the  trustee. 

Bramwell,  in  reply. — 'ii  the  doctrine  contended  for  on 
the  other  side  be  correct,  the  property  in  this  money 
would  fluctuate  between  the  treasurer  and  the  trustee,  and 
would  not  be  permanently  vested  in  either,  which  could 
hardly  have  been  intended  by  the  legislature. 

The  case  was  afterwards  considered  by  the  Judges,  who 
held  the  conviction  right. 
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BEDFORD  ASSIZES. 
{Crown  Side). 

BEFORE  MR.  BARON  ALDER80N. 


Jufyl5ih. 

To  support  an 
indictment  a- 
gainst  a  person 


Bboina  v.  Brown. 

Misdemeanor.— The  indictment  stated  that  there 
was  a  riot^  and  that  Daniel  Herbert^  a  constable^  in  the 
^?' '**""""*.*•  •execution  of  his  duty,  endeavoured  to  prevent  the  conti- 
constabie  in  nuauce  of  the  riot  and  was  obstructed  in  the  execution  of 
his  duty  in  his  duty,  and  that  he  charged  the  defendant  to  aid  and 
runeSeLlSr^'   assist  him,  which  the  defendant  refused  to  do  (a). 

to  prove — 1st, 

tliatthe  constable  saw  a  breach  of  the  peace  committed;  2nd,  that  there  was  a  reasonable  ne- 
cessity for  calling  on  the  defendant  for  his  assistance ;  and  8rd,  that  when  duly  called  upon  to 
assist  the  constable,  the  defendant,  without  any  physical  impossibility  or  lawful  excuse,  refused 
to  do  so;  and  in  such  a  case  it  is  no  ground  of  defence  that  from  the  number  of  the  rioters  the 
single  aid  of  the  defendant  would  not  have  been  of  any  use. 


(a)  As  the  form  of  the  indict- 
ment may  be  useful  in  practice,  we 
have  subjoined  it:  —  •*  Bedford- 
shire, to  wit. — ^The  jurors  for  our 
Lady  ihe  Queen  upon  their  oath 
present,  that  heretofore,  to  wit,  on 
the  9th  day  of  February,  4  Vict, 
at  the  parish  of  Holcut,  in  the 
cotmty  of  Bedford,  divers  disor- 
derly persons,  to  the  number  of 
twenty  and  more,  to  the  jurors 
aforesaid  as  yet  unknown,  then  and 
there  did  unlawfully,  riotously,  and 
routously  assemble  and  gather  to- 
gether to  disturb  the  peace  of  our 
Lady  the  Queen,  and  being  then 
and  there  so  unlawfully,  riotously, 


and  routously  assembled  and  ga- 
thered together,  did  commit  diven 
outrages  to  the  great  terror  of  all 
the  liege  subjects  of  our  said 
Lady  the  Queen,  as  well  inhabit- 
ing and  residing,  as  passing  and 
repassing  there,  and  against  the 
peace  of  our  said  Lady  the  Queen 
her  crown  and  dignity;  and  the 
jurors  aforesaid  do  further  present 
that  one  Daniel  Herbert,  then  and 
there  being  a  constable  of  and  for 
the  county  aforesaid,  and  in  the 
due  execution  of  his  said  office, 
then  and  there  did  endeavour  to 
prevent  and  restrain  the  said  per- 
sons so  assembled  and  committing 
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On  the  part  of  the  prosecution  Daniel  Herbert  was 
called — ^he  said^  ''On  the  9th  of  February  last  I  was  a 
constable  in  the  Bedfordshire  rural  police  force;  on  that 
day  I  went  to  Holcut,  in  consequence  of  information  that 


1841. 


sttch  outrages  as  aforesaid,  from 
continuing  to  make  the  said  riot 
and  breach  of  the  peace,  and  him, 
the  said  Daniel  Herbert,  being  such 
constable  as  aforesaid,  and  so  act- 
ing according  to  the  duty  of  his 
said  office,  the  said  persons  so  un- 
lawfully,  riotously,  and  routously 
assembled  and  gathered  together 
and  disturbing  the  peace  of  our 
said  Lady  the  Queen,  with  force 
and  arms,  did  then  and  there  vio- 
lently, forcibly,  and  unlawfully  re- 
sist and  obstruct  in  the  execution  of 
his  duty;  and  that  he,  the  said  Da- 
niel Herbert,  being  such  constable 
as  aforesaid  thereupon,  being  then 
and  there  on  the  day  and  in  the 
year  aforesaid  in  the  parish  afore- 
said, in  the  county  aforesaid,  did 
in  his  proper  person  apply  to  one 
Thomas  Brown,  late  of  the  parish 
of  Newport  Pagnel,  in  the  county 
of  Buckingham,  innkeeper,  being 
then  and  there  present,  and  in  her 
Majesty's  name  did  then  and  there, 
on  the  day  and  in  the  year  afore- 
said, at  the  parish  of  Holcut  afore- 
said, in  the  county  of  Bedford  afore- 
said, charge  and  require  the  said 
Thomas  Brown  to  aid  and  assist 
him,  the  said  Daniel  Herbert,  in 
the  execution  of  his  office,  and  the 
preservation  of  the  peace  of  our 
said' Lady  the  Queen,  and  for  se- 
curing the  said  persons  so  unlaw- 
fully, riotously,  and  routously  as- 
sembled to  disturb  the  Queen's 
peace  as  aforesaid,  still  then  and 
there  continuing  to  resist  and  ob- 
struct the  said  Daniel  Herbert  in 


the  due  execution  of  his  office,  in 
order  to  their  being  dealt  with  ac- 
cording to  law:  yet  he  the  said 
Thomas  Brown,  not  regarding  his 
duty  in  this  respect,  and  then  and 
there  well  knowing  the  said  Daniel 
Herbert  was  such  constable  as 
aforesaid,  and  so  in  the  execution 
of  his  duty  as  aforesaid,  to  wit,  on 
the  day  and  in  the  year  aforesaid, 
in  the  parish  of  Holcut  aforesaid, 
in  the  county  of  Bedford  aforesaid, 
with  force  and  arms  unlawfully, 
obstinately,  and  contemptuously  did 
neglect  and  refuse  to  aid  and  assist 
the  said  Daniel  Herbert,  for  the 
purpose  and  on  the  occasion  afore- 
said, in  the  manner  he  the  said 
Thomas  Brown  was  requested, 
charged,  and  commanded  to  do,  as 
aforesaid,  or  in  any  other  manner 
whatever,  contrary  to  his  duty  in ' 
that  behalf,  in  manifest  contempt 
of  our  said  Lady  the  Queen  and 
her  laws,  to  the  great  hinderance 
of  justice,  to  the  evil  example  of 
others  in  like  manner  offending,  and 
against  the  peace  of  our  said  Lady 
the  Queen  her  crown  and  dignity. 

Second  CounL]  And  the  jurors 
aforesaid,  upon  their  oath  afore- 
said,- do  further  present,  that  here- 
tofore, to  wit,  on  the  day  and  year 
aforesaid,  in  the  parish  of  Holcut 
aforesaid,  in  the  county  of  Bedford 
aforesaid,  the  said  Daniel  Herbert 
being  then  and  there  such  consta- 
ble as  aforesaid,  and  in  the  due 
execution  of  his  office,  endeavour- 
ing to  prevent  and  restrain  the  said 
perMns  so  assembled  and  gathertd 
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a  prize  fight  was  going  to  take  place  there ;  I  found  abont 
four  hundred  persons  assembled;  there  were  stakes  set 
and  two  rings  formed  with  ropes;  in  the  centre  I  saw  two 
men  in  fighting  attitudes,  and  other  men  behind  each; 
there  were  twenty  or  thirty  persons  between  the  inner  and 
outer  ropes,  and  all  the  rest  outside;  I  endeavoured  to 
get  inside  the  ring,  to  take  the  men  who  were  fighting 
into  custody;  I  was  prevented  by  the  persons  who  were 
between  the  two  rings,  and  there  was  a  shouting  of '  Keep 
him  out;'  I  wore  my  policeman's  uniform  and  shewed  my 
staff:  I  called  out  that  I  was  a  police  constable;  Mr. 
Cautley  went  with  me  to  the  defendant,  who  was  present; 
Mr.  Cautley  mentioned  his  name  to  me:  I  said  to  the 
defendant,  'Mr.  Brown,  I  charge  you  in  the  Queen's 
name  to  aid  and  assist  in  quelling  this  riot;'  the  defendant 
said  that  he  could  not,  as  he  had  his  horses  to  take  care 


together,  and  committing  such  out- 
rages as  aforesaid,  from  continuing 
to  make  the  said  riot  and  hreach  of 
the  peace,  in  manner  aforesaid,  did 
then  and  there  on  the  day  and  year 
aforesaid,  at  the  parish  of  Holcut 
'  aforesaid,  in  the  county  of  Bedford 
aforesaid,  in  his  proper  person  ap- 
ply to  one  Thomas  Brown,  late  of 
the  parish  of  Newport  Pagnel,  in 
the  county  of  Buckingham,  inn- 
keeper, he  the  said  Thomas  Brown 
being  then  and  there  present,  and 
in  her  Majesty's  name  did  then  and 
there  on  the  day  aforesaid,  in  the 
year  aforesaid,  at  the  parish  of 
Holcut  aforesaid,  in  the  county  of 
Bedford  aforesaid,  charge  and  re- 
quire the  said  Thomas  Brown  to 
aid  and  assist  him  the  said  Daniel 
Herbert  in  the  execution  of  his 
duty,  and  in  the  preservation  of 
the  peace  of  our  said  Lady  the 
Queen ;  and  although  the  said  Tho- 
mas Brown  then  and  there  well 
knew,  that  he  the  said  Daniel  Her- 


bert was  such  constable  as  afore- 
said, and  that  he  was  so  in  the  ex- 
ecution of  his  said  office,  yet  the 
said  Thomas  Brown,  not  r^arding 
bis  duty  in  that  behalf,  on  the  day 
aforesaid,  in  the  year  aforesaid,  at 
the  parish  of  Holcut  aforesaid,  in 
the  county  of  Bedford  aforesaid, 
with  force  and  arms  unlawfully, 
obstinately,  and  contemptuously 
did  neglect  and  refuse  to  aid  and 
assist  the  said  Daniel  Herbert  for 
the  purpose  and  on  the  occasion 
aforesaid,  in  the  manner  be  the 
said  Thomas  Brown  was  charged 
and  required  to  do  as  aforesaid,  or 
in  any  other  manner  whatever, 
contrary  to  his  duty  in  that  behalf, 
in  manifest  contempt  of  our  said 
Lady  the  Queen  and  the  laws,  to 
the  great  hinderance  of  justice,  to 
the  evil  example  of  others  in  like 
manner  offending,  jond  against  the 
peace  of  our  Lady  the  Queen  her 
crown  and  dignity." 
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of;  the  defendant  was  then  sitting  on  the  box  of  a  car-  |g^|^ 
liage  which  had  four  horses  and  was  driven  by  postilions ; 
the  defendant  had  not  the  care  of  any  horse;  I  charged 
several  other  persons  to  assist  me^  but  I  received  no  assist- 
ance from  any  one ;  the  fight  continued  a  long  time  after 
this;  I  saw  Mr.  Smithy  who  is  a  county  magistrate;  I 
assisted  him  in  endeavouring  to  stop  the  fight;  I  took 
several  persons  into  custody^  but  they  were  all  rescued;  I 
saw  several  acts  of  violence  committed^  and  I  saw  Mr. 
Smith  struck  on  the  hat  and  a  bottle  thrown  at  him.'' 

In  his  cross-examination  this  witness  said^  ^^  The  people 
demanded  my  warrant;  I  said  I  wanted  none^  as  I  was  a 
policeman ;  they  said  it  was  of  no  use  my  coming  without 
a  warrant,  and  that  I  had  better  go  home;  they  tried  to 
persuade  me  to  leave.  The  defendant  was  on  the  dickey 
of  a  carriage  and  four,  when  I  charged  him  to  assist  me, 
and  when  he  said  he  had  to  mind  his  horses;  he  did  no- 
thing to  assist  me;  nobody  helped  me,  and  the  parties 
who  were  fighting  went  on  and  finished  the  fight;  I  recol- 
lect that  Mr.  Smith  came  up  about  three  quarters  of  an 
hour  after  I  had  charged  the  defendant  to  assist  me.'' 

This  evidence  was  confirmed  by  that  of  Mr.  Cautley,  and 
no  witness  was  called  for  the  defendant. 

Byles,  for  the  defendant. — I  submit  that  the  defendant 
is  not  liable  to  be  convicted  on  this  indictment.  He  was 
prevented  from  assisting  the  constable  by  inevitable  neces- 
sity. He  could  not  leave  his  horses ;  and  besides  the  de- 
fendant could  have  rendered  no  assistance  that  would  have 
been  of  any  avail  in  such  a  disturbance  as  this  was,  among 
four  or  five  hundred  people. 

Alderson,  B.,  (in  summing  up). — The  offence  imputed 
to  the  defendant  consists  in  this — ^that  Herbert  being  a 
constable,  and  there  being  a  breach  of  the  peace  actually 
committing  under  his  own  view,  he  called  upon  the  de- 
fendant to  assist  him  in  putting  an  end  to  it,  and  that  he 

VOL.  I.  T  N,  F. 
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1841.  without  lawful  excuse  refused  so  to  do.  It  is  no  unimpor- 
tant matter  that  the  Queen's  subjects  should  assist  the 
officers  of  the  law,  when  duly  required  to  do  so,  in  pre- 
serving the  public  peace;  and  it  ia  right  that  the  state  of 
the  law  should  be  known,  and  that  all  parties  violating 
the  duty  which  the  law  casts  upon  them  should  be  fully 
aware  of  the  very  serious  risk  they  ran  in  case  of  refusal. 
It  is  necessary  you  should  be  satisfied  of  three  particulars 
— ^first,  that  the  constable  actually  saw  a  breach  of  the 
peace  committed  by  two  or  mor^  persons.  It  is  dear  that 
all  prize-fights  are  illegal,  and  that  all  persons  engaging 
in  them  are  punishable  by  law.  The  constable,  therefore, 
saw  parties  breaking  the  law ;  and  if  a  breach  of  the  peace 
is  in  the  act  of  being  committed  in  the  presence  of  a  con- 
stable, that  constable  is  not  only  justified  but  bound  to 
prevent  it,  or  put  a  stop  to  it  if  it  has  begun,  and  he  is 
bound  to  do  so  without  a  warrant.  Secondly,  you  must 
be  satisfied  that  there  was  a  reasonable  necessity  for  the 
constable  Herbert  calling  upon  other  persons  for  their  as- 
sistance and  support ;  and  in  this  case  there  is  no  doubt 
that  the  constable  could  not  by  his  own  unaided  exertions 
have  put  an  end  to  the  combat.  Lastly,  the  prosecutor 
must  prove  that  the  defendant  was  duly  called  upon  to 
render  his  assistance,  and  that,  without  any  physical  im- 
possibility or  lawful  excuse,  he  refused  to  give  it.  Whe- 
ther the  aid  of  the  defendant,  if  given,  would  have  proved 
sufficient  or  useful  is  not  the  question  or  the  criterion. 
Every  man  might  make  that  excuse,  and  say  that  his  indi- 
vidual aid  would  have  done  no  good ;  but  the  defendant's 
refusal  may  have  been  and  perhaps  was  the  cause  of  that 
of  many  others.  Every  man  is  bound  to  set  a  good  exam- 
ple to  others  by  doing  his  duty  in  preserving  the  pubUc 
peace. 

Verdict— Guilty  (a). 


(a)  There  were  also  other  in-      sodb,  for  similar  refusals  to  assist 
dictments  against  three  other  per-      the  police  on  the  same  occasion. 


NORFOLK  SUMMER  CIRCUIT,  5  VICT. 
B.  Andrews  and  Gunmng,  for  the  pfosecution. 
Byles  and  (yMalley,  for  the  defendant. 

[Attornies — Oreen,  and  Lucas  ^  PoweU."] 

The  defendants  in  those  eases  with-  sentenced  to  fay  a  fine  of  forty 

drew  their  pleas  of  not  guilty  and  shillings,  and  to  find  sureties  for 

pleaded  guilty;  and  the  defend-  their  good  behaviour, 
ants  in  the  four  cases  were  each 


819 


1841. 


MIDLAND  SUMMER  CIRCUIT,  1841. 


WAHWICK  ASSIZES. 

BBPORS   MB.    BABON   OUBNEY. 


BeOINA  V.  EwiNOTON. 

Jl  EBJUBT. — ^The  first  count  of  the  indictment  stated^  CommiMionert 
that  Ambrose  Prichard  carried  on  the  business  of  a  builder^  fi^t  of  bank-  * 
and  that  upon  the  16th  of  October,  1837,  he  was  indebted  '"f^^ '?"?"  ' 

'^  '  '  cated  A.  to  be  m 

to  William  Bartlam  in  the  sum  of  £100  and  upwards ;  and  bankrupt,  and 
that  on  that  day  he  committed  an  act  of  bankruptcy;  and  was  examined 
that  upon  the  19th  of  October  a  fiat  issued  against  him  on  fo^uching  *h^ 
the  petition  of  Bartlam.     The  indictment  then  proceeded  e«tateofA.,and 

^  ^  ...  K*^*  evidence 

to  aver  the  authority  to  the  commissioners  given  by  the  which  was  ai- 
fiat;  that  they  qualified;  that  they  adjudicated  Ambrose  fafse;B.^ing 
Prichard  to  be  a  bankrupt ;  and  that  in  the  prosecution  of  j"  Jf  u^^r- 
the  fiat  it  became  and  was  material  to  inquire  into  the  ed  on  the  trial 

^  that  the  peU- 

tioning  cre- 
ditor's debt,  on  which  the  fiat  had  issued,  was  not  of  sufficient  amount ;  but  it  also  appeared 
that  A.  owed  other  debts  which  might  have  been  substituted  for  the  petitioning  creditor's  debt 
by  order  of  the  Lord  Chancellor,  under  section  18  of  the  stat.  6  Geo.  4,  c.  16,  so  as  to  have 
rendered  the  fiat  valid,  but  that  no  such  order  had  been  made: — Htld,  that  under  these  cir- 
cumstances B.  could  not  be  guilty  of  perjury  on  this  his  examination. 

But  iemble,  that  if  B.  had  been  examined  by  the  commissioners  on  the  preliminary  proceed- 
ings before  them  to  ascertain  whether  A.  should  be  adjudged  a  bankrupt  or  not,  B.  might  have 
been  guilty  of  peijury  even  though  there  had  been  no  good  petitioning  creditor's  debt 

y2 
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1841.  estate  and  effects  of  Ambrose  Prichard,  and  to  ascertain 
whether  certain  indentures  of  lease  and  release^  bearing 
date  respectively  the  3rd  and  4th  days  of  July,  1837^  made 
between  Ambrose  Prichard,  of  the  one  part^  and  James 
Prichard^  of  the  other  part^  whereby  Ambrose  Prichard  did 
direct^  limit  and  appoint^  grant,  release  and  confirm,  unto 
James  Prichard  a  certain  piece  of  land,  &c.,  were  a  bon& 
fide  transaction,  and  whether  the  said  indentures  of  lease 
and  release  were  really  and  truly  executed  on  the  days  of 
the  date  thereof.  And  that  at  a  meeting  of  the  commis- 
sioners, upon  the  3l8t  of  January,  1838,  the  defendant 
appeared  before  them  as  a  witness  and  was  sworn.  And 
that  he  knowingly,  falsely,  and  corruptly  did  say,  depose 
and  swear,  that  he  was  the  attesting  witness  to  the  deeds 
produced,  dated  the  3rd  and  4th  days  of  July,  1837.  That 
they  were  executed  upon  the  4th  day  of  July.  That  he 
believed  the  stamps  (meaning  the  stamps  affixed  to  the 
said  deeds)  were  purchased  at  Bousham^s.  That  they 
(meaning  the  indentures)  were  engrossed  about  the  latter 
end  of  June  or  beginning  of  July,  and  that  he  could  not 
tell  when  the  stamps  were  purchased  of  Rousham.  Per- 
jury was  assigned  upon  each  of  these  several  statements. 

The  2nd  count  was  in  a  more  general  form  :  It  stated, 
that  upon  the  3l8t  of  January,  1838,  the  defendant  per- 
sonally appeared  before  three  of  the  commissioners,  ^'  named 
and  authorized  in  and  by  a  certain  fiat  of  bankruptcy  duly 
issued,  and  then  and  there  in  prosecution  against  the  said 
Ambrose  Pricbard,^^  touching  and  concerning  the  execution 
of  certain  indentures  of  lease  and  release  and  appointment, 
bearing  date  respectively  the  3rd  and  4th  days  of  July, 
1837,  and  made  between  the  said  Ambrose  Prichard,  of  the 
one  part,  and  the  said  James  Prichard,  of  the  other  part 
(describing  the  deeds  as  in  the  first  count),  the  said  three 
commissioners  having  competent  power  to  examine  the 
defendant  in  that  behalf;  and  that  it  became  and  was  ma- 
terial to  inquire  into  the  estate  and  effects  of  the  said  Am- 
brose Prichard,  and  to  ascertain  whether  the  said  inden- 
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tnres  of  lease  and  release  were  a  bond  fide  traBsactioB^  Ig41^ 
and  whether  they  were  really  and  truly  executed,  and 
deliyered  on  the  said  3rd  and  4th  days  of  July.  And  that 
the  defendant  then  and  there  appearing  at  this  meeting  of 
the  commissioners,  was  in  due  form  of  law  sworn  that  he 
would  make  answer,  &c.,  the  said  commissioners  having 
competent  power  and* authority  to  administer  the  oath; 
and  that  he  did  falsely  &c.  swear  [the  same  as  in  the  first 
count,  the  assignments  of  perjury  being  also  the  same]. 

It  appeared  in  evidence  that  Ambrose  Prichard,  a  buil- 
der at  Leamington,  being  insolvent,  applied  to  the  de- 
fendant, who  was  an  attorney  residing  in  the  same  place, 
for  his  advice;  and  that  Ambrose  Prichard  disclosed  the 
state  of  his  affairs  to  the  defendant,  and  informed  him  that 
he  was  insolvent;  that  he  was  indebted  to  his  brother 
James  in  the  sum  of  £80  or  £40 ;  and  that  he  had  lease- 
hold property  which  was  mortgaged  but  not  to  its  full  va- 
lue. It  farther  appeared  from  the  evidence  of  Ambrose 
Prichard,  that  the  defendant  suggested  to  him  the  grant- 
ing a  mortgage  to  his  brother  James  on  this  property  for 
£200,  that  he  should  become  a  bankrupt,  and  that  this 
would  furnish  the  means  of  working  the  commission.  It 
further  appeared,  that  the  deeds  were  prepared  by  the  de- 
fendant, and  the  stamps  purchased  by  his  direction  of  a 
person  of  the  name  of  Bousham,  in  the  early  part  of  the 
month  of  September  1837,  and  that  the  deeds  were  exe- 
cuted on  or  about  the  4th  of  that  month,  but  they  were 
ante-dated  to  the  3rd  and  4th  of  July.  It  appeared  for- 
ther,  upon  the  cross-examination  of  the  bankrupt,  that 
the  debt  due  to  the  petitioning  creditor  Bartlam  was 
much  less  than  £100;  but  it  also  appeared  that  there 
were  two  other  creditors,  to  each  of  whom  he  owed  more 
than  £100 ;  therefore,  under  the  18th  sect,  of  the  stat.  6 
Geo.  4,  c.  16  (a),  the  Lord  Chancellor  might  on  applica- 

(a)  By  which  it  is  enacted,  "That      debto  of  the  petitioning  creditor  or 
if  after  adjudication  the  debt  or      creditors,  or  any  of  them,  be  found 
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1841.  ^^^^  ^^^®  directed  the  substitution  of  a  good  petitioning 
creditor's  debt  for  Bartlam^s;  but  that  in  fiact  this  had 
not  been  done. 


Rboina 

EWIMOTOM, 


HUl,  for  the  defendant. — I  submit  that  the  defendant  is 
entitied  to  be  acquitted  on  the  first  count  of  this  indiet- 
ment;  inasmuch  as  the  averment^  that  Bardam  was  a  cre- 
ditor to  the  amount  of  £100,  is  not  only  not  proved  but 
dispnxired ;  and  the  same  objection  also  applies  in  sub- 
stance to  the  second  count,  as  it  is  stated  in  that  count 
that  the  fiat  duly  issued,  which  it  could  not  unless  the 
petitioning  creditor's  debt  was  sufficient  to  warrant  the 
fiat,  which  it  was  not,  being  under  £100.  The  second 
count  is,  as  I  submit,  also  bad,  because  it  does  not  aver 
that  there  was  any  petitioning  creditor's  debt  or  any  act 
of  bankruptcy.  In  the  case  of  Rex  v.  Jones  (a),  which 
was  an  indictment  for  a  conspiracy  to  conceal  a  part  of  a 
bankrupt's  personal  estate,  the  indictment  stated  that  a 
commission  of  bankruptcy  was  ''duly  awarded  and  issued" 
against  E.  O.  Jones,  by  virtue  of  which  the  commissioners 
adjudged  him  a  bankrupt;  and  the  indictment  then  went 
on  to  charge,  that  the  defendants  conspired  to  conceal  a 
part  of  his  personal  estate :  but  the  Court  of  King's  Bench 
held  that  the  indictment  was  bad,  as  it  did  not  allege  that 
there  had  been  a  trading  by  Jones,  a  petitioning  creditor's 
debt,  and  that  he  became  bankrupt  (a).     In  the  case  of 

insufficient  to  support  a  commission,  (a)  4  B.  &  Ad.  345. 

it  shall  be  lawful  for  the  Lord  Chan-  (b)  In  that  case  Mr.  Justice  J, 

cellor,  upon  the  application  of  any  Parktudd:  '*  This  indictment  ought 

other  creditor  or  creditors,  having  to  have  shewn  a  conspiracy  to  do 

proved  any  deht  or  debts  sufficient  an  unlawful  act,  or  to  do  a  law- 

to  support  a  commission,  provided  ful  act  by  unlawful  means.     Now 

such  deht  or  debts  has  or  have  been  it  does  not  state  enough  to  shew 

incurred  not  anterior  to  the  debt  or  that  the  defendants  conspired  to  do 

debts  of  the  petitioning  creditor  or  any  unlawful  act;  it  ought  to  have 

creditors,  to  order  the  said  commis-  alleged  not  merely  an  issuing  of  a 

sion  to  be  proceeded  in,  and  it  shall  commission  of  bankrupt,  but  that 

by  such  order  be  deemed  valid,  there  had  been  a  trading  by  iones, 

See  Arch.  B.  L.  74.  and  a  petitioning  creditor's  debt, 
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EWIMOTQN* 


Rex  V.  fyatters(a),  which  was  an  indictment  againfit  a  ^^i^ 
bankrupt  for  concealing  his  books^  the  indictment  stilted 
the  tradings  the  petitioning  creditor's  debt^  and  the  act  of 
bankruptcy.  I  submit  also^  with  respect  to  both  counts 
of  the  indictment^  that  thejr  are  bad^  because  it  is  not 
averred  in  either  of  them,  that  it  was  material  that  the 
date  of  these  deeds  should  have  been  truly  stated  by  the 
defendant^  and  inasmuch  as  the  whole  transaction  with 
James  Prichard  was  concerted  in  frauds  the  deeds  would 
not  have  been  more  operative  if  dated  on  the  4th  of  July, 
than  if  they  were  dated  on  the  4th  of  September ;  and  an- 
other objection  is,  that  in  neither  of  the  counts  of  the  in- 
dictment is  it  expressly  averred^  that  any  such  deeds  ever 
were  in  existence. 

Balffuy^  for  the  prosecution.  In  the  case  of  Rex  v.  Pun- 
shon  {b),  Lord  Elknborough,  C.  J.,  intimated  an  opinion 
that;  on  an  indictment  against  a  bankrupt  for  perjury  be- 
fore the  commissioners  in  passing  his  last  examination,  it 
was  necessary  to  give  strict  evidence  of  the  trading,  peti- 
tioning creditor's  debt,  and  act  of  bankruptcy.  But  in  the 
case  of  Rex  v.  Raphael  (c),  Mr.  Justice  Abbott  held  that,  on 
an  indictment  against  a  third  person  for  perjury  con^nitted 
before  commissioners  of  bankrupt,  their  declaration  that 
the  party  is  a  bankrupt  is  sufficient. 

and   that  he    hecame    bankrupt,  cases  of  Rex  ▼.  Punthon  and  Rex 

Without  such   allegations  the  in-  v.  Raphael^  in  the  following  terms: 

dictment  would  clearly  have  been  — "  Semble,  that  on  an  indictment 

insufficient  under  the  statute  5  Geo.  for  perjury  committed  by  a  bank- 

3,0. 30;  and  then  that  reduces  it  to  rupt  in  passing  his  last  examina- 

the  question,  whether  an  offence  is  tion,  it  is  necessary  to  go  into  strict 

charged  within  the  statute  6  Geo.  proof  of  the  bankruptcy.    Rex  v. 

4,  c.  16.     I  think  it  is  not."  Punshon,   3  Camp.  OS^Ellenbo- 

(a)  5  C.  &  P.  138.  rough,  C.  J.  1811.    But  on  an  in- 

(b)  3  Camp.  96.  dictment  against  a  third  person  ez- 

(c)  Tried  at  the  Qevon  Sp.  Ass.,  amined  before  the  commissioners, 
1818,  not  reported,  but  mentioned  their  declaration  that  the  party  is  a 
in  Mr.  Serjt.  Manning*i  index  to  bankrupt  is  sufficient.  Rex  v.  Ra- 
the  Nisi  Prius  Reports,  p.  232.  phaeL  Abbott^  J.,  Devon.  Sp.  Ass., 
The  learned  Serjeant  mentions  the  1818." 
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1841.  OuBNEY^  B. — I  will  reserve  all  the  points  for  the  consi- 

deration of  the  Judges. 

Verdict — Qnilty. 

Balguy  and  Hayes,  for  the  prosecution. 
KM  and  W.  T.  8.  Daniel,  for  the  defendant. 
[Attomiea — Sandert,  and  Ewington.'] 


Nov.  13th.  BEFORE  LOBD  BENMAN^  C.  J.^  TINBAL^  C.  J.,  LOAD  ABIN- 
GEB^  C.  B.^  FARKE^  B.^  6UBNEY,  B.^  WILLIAMS,  J.,  COLE- 
BIDOE,  J.,  COLTMAN^  J.^  EBSKINE,  J.,  MAULE,  J.^  ROLFB, 
B.^  AND  WIOHTMAN^  J. 

Hill,  for  the  defendant. — ^The  first  question  is,  whether 
the  defendant  could  commit  perjury  before  these  commis- 
sioners of  bankrupt,  as  there  was  no  good  petitioning  cre- 
ditor's debt ;  and  there  is  in  the  present  case  not  only  no 
proof  of  a  good  petitioning  creditor's  debt,  but  there  is 
proof  that  the  petitioning  creditor's  debt  did  not  iamount  to 
£100.  It  has  been  said  that  the  Lord  Chancellor  might 
make  the  fiat  good  by  ordering  another  debt  to  be  substi- 
tuted. But  the  Lord  Chancellor  has  made  no  such  order, 
and  the  fiat  is  therefore  bad. 

Lord  Abinger,  C.  B. — ^You  cannot  dispute  the  authority 
of  the  commissioners  to  take  the  preliminary  proceedings 
under  the  fiat,  to  ascertain  whether  the  party  should  be 
adjudged  a  bankrupt  or  not,  They  were  authorized  to  do 
that  by  the  fiat  of  the  Lord  Chancellor ;  but  you  say  that, 
if  there  was  no  good  petitioning  creditor's  debt,  the  com- 
missioners had  no  authority  to  inquire  and  examine  wit- 
nesses as  to  the  bankrupt's  property. 

Hill.— A  case  might  occur  where  a  party  might  sue  out 
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a  fiat  who  had  no  debt  at  all,  and  perhaps  the  Lord  Chan-  ig^^^ 
cellor  would  not  substitute  another  petitioning  creditor's 
debt^  although  the  bankrupt  might  owe  debts  to  a  sufficient 
amount;  indeed^  I  am  told  that  the  practice  is,  where  a 
bankrupt  has  brought  an  action^  and  there  is  an  applica- 
tion to  substitute  another  petitioning  creditor's  debt,  for 
the  Lord  Chancellor  to  grant  the  order  without  prejudice 
to  the  action. 

Lord  Denman,  C.  J. — Mr.  Hill,  we  need  not  trouble  you 
further. 

The  case  was  considered  by  the  Judges,  who  held  the 
conviction  wrong. 


NORTHERN  SPRING  CIRCUIT,  1841. 


DURHAM  ASSIZES. 

BEFORE    MB.    JUSTICE    MAULE. 


Reoina  17.  Atkinson. 

f  OROERY. — The  prisoner  was  indicted  for  forging  and  on  tn  indict- 
uttering  a  certain  instrument,  with  intent  to  defraud  Jo-  j"!"anduttef.' 
nathan  Backhouse  and  others.    The  indictment  contained  *°s  » **  warrant 

and  order  for 

eight  counts,  of  which  the  third,  sixth,  seventh,  and  eighth  the  payment  of 
only  became  material.    The  third  count  charged  the  pri*  rwarrant\nd' 

order  for  the 
pajrment  of  £S5"  and  for  forging  and  uttering  an  **  acquittance  and  receipt  for  money,  to  wit, 
for  £85 ;"  it  was  proved,  that  J.  M.  had  paid  £85  into  the  D.  bank,  and  had  taken  an  account- 
able receipt  for  that  amount ;  and  that  the  course  of  dealing  at  the  D.  bank  was  to  treat  the  ac- 
countable receipt  with  the  depositor's  signature  on  the  face  of  it  as  an  order  for  the  payment  of 
the  money  deposited  and  interest;  and  that  the  prisoner  went  to  the  D.  bank  with  the  receipt 
that  had  been  given  to  J.  M.,  and  having  written  the  name  of  J.  M.  on  the  face  of  it  he  delivered 
it  to  the  bankers,  who  paid  him  £85,  and  also  21.  17«.  6d,  for  interest  The  prisoner  was  con- 
victed, and  the  fifteen  Judges  held  the  conviction  right. 


826  CASES  ON  THE 

Ig4l ^  aoiuer  with  feloniously  fqrging  ^'  a  certain  witrrmU  and  order 
for  the  payment  of  money,  to  wit,  a  warrant  and  order  for 
the  payment  of  £85,"  with  intei^t  to  defraud,  &o.  The  sixth 
count  differed  from  the  third,  in  describing  the  instnuaent 
forged  as  an  ^'  acquittance  and  receipt  for  money,  to  wit,  for 
£85/'  The  seventh  and  eighth  counts  were  for  uttering 
forged  ipstruments  described  as  in  the  third  and  sixth 
counts. 

It  appeared  that  a  person  named  John  Mann,  in  the 
month  of  June,  1839,  had  deposited  the  sum  of  £85  in  the 
hands  of  Jonathan  Backhouse  and  others,  who  constituted 
the  Darlington  Bank  at  Stockton,  and  that  on  that  occa- 
sion he  received  from  the  Bank  an  accoimtable  receipt  in 
the  following  form : — 

^'  No.  F.  266,  Darlington  Bank,  Stockton, 

'I  12th  6  M.,  1839. 

^  Received  of  John  M^n, 

J  Eighty-five  Pounds 

-g  to  his  credit. 

^  For  Jonathan  Backhouse  &  Co. 

'a?  Frederick  Backhouse. 

S  £85. 

a        Entered,  F.  B. 

It  further  appeared  that  in  the  month  of  October  1840, 
the  prisoner,  having  this  receipt  in  his  possession,  went 
to  the  bank,  and  representing  himself  to  be  John  Mann 
therein  mentioned,  wrote  the  words  "John  Mann'^  on 
the  face  of  the  receipt  and  delivered  it  to  the  bankers,  who 
paid  him  the  sum  of  87/.  17^.  6d.,  being  the  amount  men- 
tioned in  the  receipt  with  interest.  It  frirther  appealed 
that  interest  by  the  course  of  dealing  between  the  bankers 
and  their  customers  was  payable  on  their  accountable  re- 
ceipts, and  that  the  bankers  on  having  a  receipt  delivered 
back  to  them,  with  the  name  of  the  party  who  had  depo- 
sited written  upon  it  by  him,  treated  it  as  an  order  for  the 
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payment  of  the  amouBt  deposited  with  the  intereet  then        ^941^ 
due^  and  paid  such  amount  and  interest  accordingly. 

Gramgtr  and  Otter,  for  the  prisoner,  objected  that  on 
this  evidence  the  counts  above  specified  were  disproved, 
that  the  document  itself,  independently  of  the  evidence, 
had  no  meaning,  and  that  the  evidence  shewed  it  to  be  an 
order  or  warrant,  not  for  £85,  as  stated  in  the  counts,  but 
for  87/.  17*.  6rf. 

Knowles  ^ltmBl  W.  8.  Grey,  for  the  prosecution,  submitted 
that  it  was  not  necessary  to  state  the  amount  at  all,  and 
that  being  stated  under  a  videlicet,  it  need  not  be  proved 
precisely.    They  cited  the  ease  of  Rex  v.  Johnson  (a). 

Maule,  J. — I  shall  reserve  the  point  for  the  considera- 
tion of  the  fifteen  Judges. 

Verdict — Guilty. 

Knowles  and  Jf.  5.  Grey,  for  the  prosecution. 

Grainger  and  Otter,  for  the  prisoner. 

[Attornies — Pullman,  and  MarthaUJ] 

(a)  3  M.  &  S.  539.  In  that  case  further,  and  adda,  unnecenarily  peiv 
the  prisoner  was  indicted  for  em-  haps,  'for  the  payment  of  money,' 
bezzling  hank-notes,  which  were  and  moreover  gives  their  amount 
descrihed  in  the  indictment  as  in  number  and  value  ;"  ''  and  Mr. 
"  divers,  to  wit,  nine  hank-notes  Justice  Bayley  said,  "  It  appears  to 
for  the  payment  of  divers  sums  of  me  that  bank-notes  is  a  suffideot 
money,  amounting  in  the  whole  to  description  of  the  thing  embezzled, 
a  certain  sum  of  money,  to  wit,  the  Many  acts  of  Parliament  have  de* 
sum  ofj^,  and  of  the  value  of  ;^9."  scribed  them  as  bank-notes,  and 
It  was  objected  that  the  notes  were  no  otherwise  ;  therefore  I  must 
not  sufficiently  described*  The  take  it  that  bank-notes  is  in  gene- 
Cotnrt  held  the  description  to  be  ral  a  sufficiently  certain  description 
sufficient ;  and  Lord  EUenhorough  of  this  chattel.  If  that  be  so,  is  it 
said,  **  If  bank-notes  be  recognised  necessary  to  go  farther  in  this  in- 
by  that  description  in  the  act  of  dictment,  and  state  of  what  parti- 
Parliament,  the  indictment  has  cular  value  each  note  is  ?  I  think 
done  enough  in  lajring  them  under  not" 
such   a  description;  but   it    goes 
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]g4].  In  the  ensuing  term  the  case  was  considered  by  the 

fifteen  Judges^  on  the  question,  "whether  the  evidence 
supported  the  3rd^  6th;  7th;  and  8th  counts,  or  either  of 
them/'  and  their  Lordships  held  the  conviction  right. 


YORKSHIRE  ASSIZES. 

BEFORE    MR.   BARON    ROLFE. 


Regina  V.  Henderson  and  Barlow. 
Antcqaittaiof  FaLSE  PRETENCES.— The  indictment  chareed  that 

an  offence  ^ 

charged  as  a  Francis  Fawson  was  possessed  of  a  certain  mare^  and  that 

be  p'leadcd  ?n  the  defendant  Henderson  was  possessed  of  a  certain  horse, 

dktmemfor'the  ^^  **^**  *^®  defendants  did  falsely  pretend  to  Francis 

same  offence  Pawson.  "  that  he,  the  said  Jeremiah  Barlow,  was  then 

charged  asa 

false  pretence,  and  there  possessed  of  a  certam  sum  of  money,  to  wit,  the 
obuining  mo"'    sum  of  £12 '/'  and  that  if  Francis  Pawson  would  exchange 

ney  by  the  false  y^  mBxe  for  the  defendant  Henderson's  horse,  the  de- 
representation  ' 

of  an  existing  fendant  Barlow  was  willing  and  ready  to  purchase  the 
making  the  horsc  of  Francis  Pawson,  and  pay  him  £12;  by  means  of 
the"knowingit  ^l^ch  falsc  prctcnccs  the  defendants  obtained  the  mare 
to  be  false,  is  an  fj.QjQ  Fraucis  Pawson,  with  intent  to  defiraud  him  of  the 

obtaining  mo- 
ney by  false       same;  ''whereas,  in  truth  and  m  fact,  the  said  Jeremiah 

fn\he?taL  7  &  Barlow  was  not  then  and  there  possessed  of  the  said  sum 

f  63****'  ^  ^^'   ^^  ^1^*  *^^  ^^  ^^*  ^^^^  ^^^  there  ready  and  willing  to 

An  indict-      purchase  the  said  horse  of  him  the  said  Francis  Pawson, 

ment  for  false  _  ,  _    _  ,  _       ..,.         ^  _ 

pretences  a-  and  was  uot  then  and  there  ready  and  willing  to  pay  the 
Swged'tb^t  F.'  said  Francis  Pawson  the  said  sum  of  £12/' 

p.  was  possessed 
of  a  mare, 

and  H.  of  a  horse,  and  that  H.  and  B.  falsely  pretended  to  F.  P.  that  B.  "  was  then  and  there 
possessed  of  a  certain  sum  of  money,  to  wit,  the  sum  of  jf  12,"  and  that  if  F.  P.  would  exchange 
his  mare  for  H.'s  horse,  B.  was  willing  and  ready  to  purchase  the  horse  of  F.  P.  and  give  him 
i(12.  for  it;  "whereas  in  truth  and  in  fact  the  said  J.  B.  was  not  then  and  there  possessed  of  the 
said  sum  of  iCl2,"  and  was  not  then  and  there  ready  and  willing  to  purchase  the  said  horse: — 
Held,  that  the  indictment  was  bad,  as  it  did  not  aver  that  the  defendants  knew  that  B.  was  not 
possessed  of  £12. 
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The  defendants  pleaded  a  plea  of  antrefois  acqoit^  which  284L 
stated  that  at  the  now  present  general  gaol  delivery  for  the 
county  of  York^  the  defendants  were  indicted  for  stealing 
a  mare  of  Francis  Pawson,  and  were  acquitted  j  and  the 
plea  went  on  to  aver  the  identity  of  the  defendants^  of 
Francis  Pawson,  and  of  the  mare;  and  that  the  taking  in 
fact  of  the  mare  in  the  former  indictment  mentioned^  and 
the  obtaining  in  fact  of  the  mare  in  the  present  indict- 
ment^ were  one  and  the  same^  and  that  they  never  obtain- 
ed any  other  mare  from  Francis  Pawson ;  "  and  that  the 
larceny  to  which  the  said  last-mentioned  obtaining  of  the 
said  mare  would  amount^  if,  upon  the  trial  of  the  said 
Robert  Henderson  and  Jeremiah  Barlow  on  the  indict- 
ment to  which  they  are  now  pleading,  it  should  be  proved 
that  they  obtained  the  said  mare  in  any  such  manner  as 
to  amount  in  law  to  larceny,  and  the  said  larceny,  of 
which  the  said  Robert  Henderson  and  Jeremiah  Barlow 
were  so  indicted  and  acquitted  as  aforesaid,  are  one  and 
the  same  larceny,  and  not  other  or  different  larcenies/' 
To  this  plea  there  was  a  demurrer,  and  joinder  in  de- 
murrer. 

Pashley,  in  support  of  the  demurrer,  submitted,  that 
the  plea  was  good  by  reason  of  the  proviso  contained  in 
the  53rd  section  of  the  stat.  7  &  8  Geo.  4,  c.  29,  by  which 
it  is  provided,  that  if  on  the  trial  of  an  indictment  for 
false  pretences  it  shall  be  proved  that  the  defendant  ob- 
tained the  property  in  such  a  manner  as  to  amount  to  a 
larceny,  he  should  not  be,  by  reason  thereof,  entitled  to 
be  acquitted  of  the  misdemeanor.  He  also  submitted, 
that  the  indictment  was  bad,  as  the  only  pretence  charged, 
which  related  to  an  existing  fact,  was  the  pretence  that 
the  defendant  Barlow  was  possessed  of  £12,  and  with 
respect  to  that  there  was  no  averment  that  the  defendants 
or  either  of  them  knew  that  Barlow  had  not  £12. 

Wortley^  for  the  prosecution,  submitted  that  the  plea 
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1841.        "^^  ^^  ^  ^^^  defendants  could  not  have  been  convicted 
'^  '  -  of  a  misdemeanor  on  the  former  indictment,  and  that  the 

RlGINA  . 

V.  present  mdictment  was  sufficient^  as  it  stated  that  the 

■MDBRso  .  jefen  jants  obtained  the  mare  by  a  pretence  which  was 
arerred  to  be  false,  and  that  judgment  therefore  ought  to 
pass  against  the  defendants  as  on  a  conviction  (a). 

RoLFE,  B.^  reserved  the  points  for  the  consideration  of 
the  fifteen  judges. 

Baines  and  Wortley,  for  the  prosecution. 
Paahley,  for  the  defendants. 

l/itiomies^WhifJield,  and  /.  Badger.'] 


May  Ut.  BSVORE  LORD  BENMAN^  C.  3,,  TINDAL,  C.  3,,  LORD  A  SIN- 
GER, C.  B.,  PARKE,  B.,  ALDERSOM,  B.,  FATTESON,  J.,  WIL- 
LIAMS, J.,  COLERIDGE,  J.,  COLTMAN,  J.,  ERSKINB,  J., 
ROLFE,  B.,   AND  WIGHTMAN,  J. 

PaaJitey,  for  the  defendants. — I  submit  that  this  plea  is 
good,  because  the  defendants  might,  upon  this  indictment, 
be  convicted  of  larceny  under  the  proviso  contained  in  the 
53rd  section  of  the  stat.  7  &  8  G«o.  4,  c.  29,  although  they 
have  been  acquitted  of  that  very  larceny  upon  another  in- 
dictment. This  case  is  not  like  any  other  that  has  occurred, 
as  this  proviso  is  an  anomaly,  and  unlike  anything  before 
known  in  the  law. 


(fl)  In  the  case  of  Rex  v.  Josiah  with  a  prayer  of  judgment  of  re- 

Taylor,  5  D.  fr  R.  422,  it  was  held  spondeas  ouster.    In  eaeee  offe- 

that  a  judgment  against  a  defend-  hny^  it  seems  that  the  judgment 

ant  on  demurrer,  m  a  case  of  mw-  against  a  prisoner  on  a  demurrer 

demeanor,  is  final,   and  that  the  is  not  final.     But  as  to  this  see  the 

defendant  is  not  entitled  to  answer  judgment  of  Abbott,  C.  J.,  in  the 

over  even  if  the  demurrer  conclude  case  of  Eex  v.  Joeuih  Tayhr. 
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Alberson^  B. — ^Most  not  this  plea  of  autrefois  aequit        |g4|^ 
hSl,  becaxue  the  defendants^  on  the  fbrmer  indictment, 
were  never  in  jeopardy  as  to  the  misdemeanor? 

Parks,  B. — Suppose  that  this  indictment  for  false  pre- 
tences does,  as  tiie  law  at  present  stands,  charge  two 
offences  in  the  alternative,  that  is,  the  stealing  of  the 
mare,  or  the  obtaining  the  mare  by  false  pretences — this 
plea  at  the  most  answers  one  of  the  alternatives  only;  for 
if  the  obtaining  of  the  mare  was  not  a  felony,  the  plea  is 
certainly  no  answer  to  that. 

PaMey. — If  then  the  defendants  had  been  convicted  of 
horse-stealing  on  the  first  indictment,  and  had  been  trans- 
ported for  ten  years,  they  might  at  the  end  of  that  time 
be  indicted  for  the  same  offence,  as  a  false  pretence  by  an 
indictment  in  the  same  form  as  the  present,  and  yet  could 
not  plead  autrefois  acquit  if  the  present  plea  cannot  be 
sustained. 

Aldbrson,  B. — ^Thttt  is  the  difficulty. 

BoLFE,  B. — ^And  that  difficulty  occurred  to  me  at  York. 

EasKiNE,  J. — There  is  in  this  plea  no ,  allegation  that 
the  defendants  did  in  fact  steal  this  mare. 

Pashley. — ^The  plea  only  need  shew  that  the  party  is 
twice  put  in  jeopardy. 

Aldsbson,  B. — How  does  it  shew  that  they  have  before 
been  in  jeopardy  for  this  misdemeanor? 

Patteson,  J. — ^Probably  the  first  acquittal  was  on  the 
ground,  that  the  offence  did  not  amount  to  a  felony. 

Pashley. -^1  submitihat  these  defendants  were  in  jeo- 


mitihi 
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1841,        pardy  for  the  felony  on  the  first  indictment,  and  that  in 
^^""^''^^      one  state  of  circumstances  they  would  be  in  jeopardy  for 
V.  the  felony  on  the  present  indictment.     I  submit  further, 

that  the  present  indictment  is  bad,  because  it  does  not 
shew  a  sufficient  false  pretence.  With  the  exception  of 
the  statement  that  Barlow  was  possessed  of  £12,  the  pre- 
tence does  not  relate  to  any  fact  at  all. 

Parke,  B. — ^There  is  a  false  representation  of  an  exist- 
ing fact. 

Pasfiley. — If  your  Lordships  should  decide,  that  a  false 
representation  of  an  existing  fact  is  a  false  pretence  within 
this  act  of  Parliament,  a  very  large  class  of  cases  would 
come  within  the  scope  of  that  decision. 

Parke,  B. — In  the  case  of  Beg.  v.  Parker  (a)  I  left  it 
to  the  jury  to  say,  whether  the  defendant  had  falsely  re- 
presented that  he  had  an  account  at  the  bank  of  Stuckey 
&  Co.  The  jury  found  the  representation  to  be  false,  and 
.  the  Judges  held  the  conviction  right,  as  it  was  the  fedse 
representation  of  an  existing  fact. 

Pasfiley. — ^In  the  case  of  Rea?  y.  Wheatley  (b)  it  is  laid 
down  that  the  selling  an  unsound  horse,  affirming  him  to 
be  sound,  is  not  a  criminal  offence;  and  in  R&v  v.  Codrinff' 
ton  (c),  where  a  party  had  professed  to  sell  a  reversionary 
interest  in  property,  and  the  vendee  took  the  usual  cove- 
nant for  title,  it  was  held  that  the  party  could  not  be 
convicted  of  obtaining  the  purchase-money  by  false  pre- 
tences, although  he  had  in  fact  previously  sold  his  interest 
in  the  property  to  another  person,  and  yet,  in  each  of 
those  cases,  there  must  have  been  a  misrepresentation  of 
an  existing  fact.    Another  objection  to  the  present  indict- 


(a)  7  C.  &  P.  825.  (6)  2  Burr.  1128. 

(c)  1  C.  &  P.  661. 
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ment  is^  that  there  is  no  ayerment  of  any  scienter.  The  ^341^ 
indictment  does  not  charge  that  the  defendants^  or  either 
of  them^  knew  that  the  defendant  Barlow  had  not  the 
money^  nor  does  it  even  charge  that  the  defendants  did 
knowingly  taiaelj  pretend  that  the  defendant  Barlow  had 
not  this  sum  of  £12. 

Ebskinb^  J. — He  might  have  had  the  money  five  mi- 
nutes before^  and  have  got  his  pocket  picked. 

Pashley, — The  prosecutor  himself  might  have  picked 
the  pocket  of  Barlow  five  minutes  before.  In  the  case  of 
Wickham  v.  7%«  Queen  (a)  which  was  a  case  of  false  pre- 
tences^ in  which  the  indictment  charged  that  the  defend- 
ant was  a  captain  in  the  East  India  Company's  service^  and 
that  "b,  certain  promissory  note''  produced  by  the  defend- 
ant^ was  a  good  and  valuable  security^  it  appears  to  have 
been  conceded  by  Sir  F.  Pollock,  who  was  counsel  for 
the  Crown^  that  it  was  essential  with  respect  to  that  part 
of  the  pretence  which  related  to  the  note,  to  aver  that  the 
defendant  knew  that  it  was  not  a  good  and  valuable  security, 
and  in  that  case  Lord  Denman  says,  '^  I  am  of  opinion  that 
the  two  pretences  in  this  indictment  must  be  taken  toge- 
ther, and  as  the  pretence  charged  with  respect  to  the  pro- 
missory note,  which  it  is  not  even  stated  that  the  prisoner 
knew  to  be  worthless,  is  insufficient,  the  indictment  is  not 
sustainable." 

Lord  Abinoeb,  C.  B.— This  is  clearly  a  good  objection. 

Pabke,  B.— All  that  we  can  say  is,  that  the  Judge  who 
goes  the  next  northern  circuit  will  give  judgment  for  the 
defendants,  on  the  ground  that  this  indictment  is  bad« 

(a)  2  P.  &  D.  333. 

VOL.  I.  Z  N.  P. 
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Reoina  v.  Hanson. 

Hi  employed  J.  Jt  OBOEBY. — ^The  prisoner  was  indicted  for  forging^  and 
fo'rhinu  Tl  uttcring  a  bill  of  exchange  with  intent  to  de&aud  John 
^lUT^o   Leadbitter. 

took  no  active  The  foi^eiy  and  the  nttering  of  the  bill  were  clearly 
sineu,  of  which  proTcd;  but^  with  respcct  to  the  intent  to  defraud,  it  Bf^ 
?.'L!*Lked7or  pearcd  that  John  Leadbitter  had  been  employed  by  the 
payment  for  the  prisoner,  then  the  owner  of  a  mill,  to  make  a  mill-dam, 

work,  and  H.      *• 

paid  him  by  a  and  that  Leadbitter  had  a  partner  named  Stansfield,  who, 

ezdiange,  ^  howcTcr,  took  no  active  part  in  the  business,  although  he 

knowing^it^to  ^^  kuowu  to  be  a  partner  by  the  prisoner.   It  was  proved 

^n^owed  the  that  Leadbitter,  who  had  superintended  the  work,  applied 

bill  in  his  own  *  '      jtjt 

name  only,  and  to  the  prisoner  for  payment :  that  the  prisoner  paid  Lead- 
partner  s.,  who  bitter  money  on  account;  and  afterwards,  instead  of  mak- 
dowdYt^wiA*  ^S  *  ftuther  money  payment,  gave  him  the  bill  in  ques- 
his  own  name,    tiou  indorsed  by  himself,  he  (Hanson)  being  the  payee. 

and  paid  it 

away.  H.  was  The  partner,  Stansfield,  was  not  present  when  the  bill  was 
mterS>n^i^*  so  given.  It  was  further  proved,  that  Leadbitter  indorsed 
count  which       the  bill  in  his  own  name  only,  and  afterwards  delivered  it 

laid  an  intent  ^  ^        . 

to  defraud  J.  to  Stansfield,  asking  him  if  he  could  make  any  use  of  it, 
Judges  held  the  tmd  that  Stansfield' afterwards  paid  it  away,  indorsing  it 

cojmction  ^^  ^^^  y^  ^^^  ^^^^ 

fFUkins,  for  the  prisoner,  submitted,  that  Messrs.  Lead- 
bitter and  Stansfield  being  shewn  to  be  partners,  and  it 
being  shewn,  also,  the  prisoner  knew  that  they  were  so, 
the  intent  of  the  prisoner  must  be  taken  to  be  the  legal 
consequence  of  his  own  act,  which  was  the  defrauding  of 
the  two  partners,  and  that  there  was,  therefore,  a  variance 
between  the  intent  proved,  and  the  intent  laid  in  the  in- 
dictment. 

Paskley,  for  the  prosecution. — ^The  intent  of  the  prisoner 
is  a  question  for  the  jury,  and  on  the  facts  proved  the  jury 
may  infer  that  the  prisoner  intended  to  defraud  Mr.  Lead- 


In  the  ensoing  term  the  case  was  considered  by  the 
Judges^  who  held  the  conviction  right. 

(a)  See  the  cases  of  Regina  v.  cases  then  cited,  and  the  case  of 
Bowtn^  ante,  p.  149,  and  Begina  Bex  v.  Afazagora,  R.  &  R.,  C.  C. 
y.  Geach,  9  C.  &  P.  499,  and  the      291. 
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bitter  alone^  with  whom  alone  he  had  dealings^  and  eyen        ib41. 
if  he  did  also  intend  to  defraud  both  the  partners,  he 
might  be  not  the  less  guilty  of  intending  to  defiraiud  the 
one  only  to  whom  he  actually  uttered  the  forged  instru- 
ment (a). 

WiGHTMAN,  J.,  left  it  to  the  jury  to  say,  whether  the 
prisoner  intended  to  defraud  Leadbitter  alone. 

Verdict — Ghiilty,  the  jury  finding  that  the  pri- 
soner did  intend  to  defiraud  Leadbitter 
alone. 

WioHTMAN,  J. — ^I  shall  reserve  the  point  for  the  consi- 
deration of  the  fifteen  Judges. 

Pashley,  for  the  prosecution. 
WUkins,  for  the  prisoner. 

\hXU>rmt%^Floyd  and  Syke$.'\ 


Beoina  17.  Sabah  Goldthobpe. 

JVLURDEB. — The  prisoner  was  charged  with  the  murder  if  a  woman  en- 
of  her  new-b(Hm  illegitimate  child.  ce'uhe  birt?of 

It  appeared  that  the  prisoner  had  been  suspected  of  '"fJci^^the'''^ 
being  with  child,  but  had  always  denied  it/  and  that  after  dead  body  of 
her  deliveiy  she  persisted  in  denying  that  she  had  had  a  tween  a  bed 
child,  but  upon  Mr.  Parker,  a  surgeon,  who  examined  her,  ^^^  uTv^'- 
discovering  all  the  symptoms  of  recent  delircry,  and  asking  «n^  J^^^  ^^ 

to  constitute  an 
oiTence  within  the  stat.  9  Geo.  4,  c  81,  a.  14,  and  it  is  not  essential  to  such  an  offence  that  the 
dead  body  should  eitfaer  be  put  in  some  place  intended  for  its  jfaa/  deposit,  or  be  buried  or 
destroyed. 

z  2 
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1841.        ^^'  ^^^^  ^^  become  of  the  child^  she,  after  some  hesita- 

^ — ^^ — '     tion,  said  that  it  was  under  the  bed.     It  was  proved  that 

V.  the  child  was  not  under  the  bed^  and  that  upon  the  pri- 

OLDTHORPE.  gpjjgj.  bciug  dgaiu  asked  where  the  child  was,  she  said  it 

was  between  the  bed  and  the  mattrass.     It  was  further 

proved  that  the  body  of  the  child  was  found  between  the 

bed  and  the  mattrass  with  a  wound  on  its  throat,  which 

would  have  been  mortal  if  the  child  had  been  bom  alive, 

which  on  the  evidence  was  not  conclusively  shewn. 

The  jury  found  the  prisoner  not  guilty  of  the 
murder,  but  guilty  of  concealing  the  birth 
of  the  child. 

WUkinSj  for  the  prisoner. — 1  submit  that  the  prisoner 
cannot  in  this  case  be  convicted  of  the  concealment  of  the 
birth  of  this  child,  as  the  stat.  9  Geo.  4,  c.  81,  s.  14,  ap- 
plies only  to  cases  where  the  body  is  either  secretly  buried 
or  disposed  of  in  some  place  of  final  deposit,  and  does  not 
apply  to  cases  where  there  is  a  hiding  of  the  body  in  a 
place  from  which  a  further  removal  of  the  body  is  con- 
templated. This  was  so  held  in  the  cases  of  Regina  v« 
Ash  (a),  and  Regina  v.  BeU  (A). 

(a)  2  M.  &  Rob.  294.     In  that  <' that  the  statute  contemplatedsome 

case,  which  was  tried  at  the  Dor-  mode  of  disposing  of  the  body,  qiu- 

chester    Summer    Assizes,    1840,  dem  generis,  with  the  term  '  bury- 

Mr.  Justice  Rattle  held,  that  on  an  ing,'  as  by  burning,  or  cutting  to 

indictment  for  concealing  the  birth  pieces,  &c.,  or  by  hiding  it  in  some 

of  a  child,  a  Jifuil  disposing  of  the  place  intended  for  its  final  deposit." 

body  must  be  shewn,  and  that  the  In  the  case  of  Rex  ▼.  Sneil,  2  M.  & 

hiding  of  the  body  in  a  place  from  Rob.  44,   on  an  indictment  for  a 

which    a  further  removal  of  the  similar  offence,  the  evidence  was 

body  is  contemplated  will  not  sup-  that  the  prisoner  was  crossing  a 

port  the  indictment  J^^  in  a  direction  towards  a  privy 

{b)  2  M.  &  Rob.  294,  n.   In  that  with  a  bundle,  and  was  stopped, 

case,  which  was  tried  at  the  North-  This  bundle  contained  the  child, 

umberland  Spring  Assizes,   1841,  Baron  Ctwmey  held,  that  the  pii- 

the  prisoner  was  indicted  for  endea-  soner  could  not  be  convicted,  as  she 

vouring  to  conceal  the  birth  of  her  <<  was  interrupted  in  the  act  probfr- 

child,  and  it  appeared  that  she  had  bly  of  disposing  of  the  body,  but 

placed  it  in  a  box  in  her  bed-room,  the  act  was  incomplete." 
and  Baron   Rolfe  was  of  opinion 
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WioHTMAN,  J. — ^I  will  reserve  the  point  for  the  eonsi-        i84i. 


deration  of  the  fifteen  Jadges. 


Reoina 
Judgment  respited.  v. 

GOLOTHORFE. 


/.  T,  Ingham  and  lAsier,  for  the  prosecution. 
WilHnSj  for  the  prisoner. 

[Attomies — Ledgard^  and  Baitye  ^  Ciay,"] 


In  the  ensuing  term  the  case  was  considered  by  the 
fifteen  Judges^  who  held  the  conviction  right. 


Beoina  t^.  James  Dealtbt  Steel. 

VjONSPIBACY. — ^The  second  count  of  the  indictment  An  indictment 
was  as  follows :  "And  the  jurors  aforesaid^  upon  their  oath  [acy  c^arecd 
aforesaid^  do  fturther  present,  that  the  said  James  Dealtry  th«  defendant 

*  *     witnconspinng, 

Steel  heretofore^  to  wit,  on  the  same  day  and  year  afore*  with  other  per- 

said,  with  force  and  arms,  at  the  parish  of  Huddersfield  •<  to  cheat  and 

aforesaid,  in  the  county  aforesaid,  unlawfully,  wickedly,  and  j*^"jj^' »?' 

deceitftdly  did  conspire,  combine,  confederate,  and  agree,  *nd  laid  a» 

together  with  divers  other  persons  to  the  jurors  aforesaid  un-  the  defendant 

known,  to  cheat  and  defraud  the  said  Jonas  Donkersley  and  tend  V  j.^d.'^* 

others  of  certain  other  goods,  wares,  and  merchandise,  and  roe^cham^am. 

that  in  further  pursuance  of  the  said  wicked,  fraudulent  «d  g.,  and  did 

under  colour  of 

and  unlawful  conspiracy,  combination,  confederacy,  and  a  pretended 
agreement,  the  said  James  Dealtry  Steel  heretofore,  to  j^D^^rThe 
wit,  on  the  saije  day  and  year  last  aforesaid,  at  the  parish  P"'c^*»«  ^^ 
of  Huddersfield  aforesaid,  in  the  county  aforesaid,  did  "  the  said /.  z>. 

and  othtri  " 

then  and  there  falsely,  unlawfully,  and  knowingly  pretend  obtain  a  large 

quantity  of  the 
goodi  *'  of  the 
aaid  /.  D.  and  other$,"  with  intent  to  defraud  "the  said  /.  D.  and  otheri:'*—Held,  that  the 
words  **  and  others"  throughout  this  indictment  must  be  Uken  to  mean  othert  the  partnert  qf 
J.  D.,  and  not  other  persons  wholly  unconnected  with  J.  D.;  and  that  on  the  trial  of  this  indict- 
ment evidence  was  not  admissible  to  shew  that  the  defendant  attempted  to  defraud  other  persons 
wholly  unconnected  with  J.  D. 
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1841.  ^  ^^0  8&id  Jonas  Donkersley,  that  he  the  Baid  J.  D.  Steel 
then  and  there  was  a  merchant  of  the  name  of '  Grant- 
ham/ of  the  firm  of  '  Grantham^  Nicholson,  &  Co./  car- 
rying on  the  business  of  woollen  and  stuff  merchants  in 
Park  Lane^  in  Leeds^  in  the  said  county  of  Tork^  and  in 
Market  Street  in  Huddersfield  aforesaid^  in  the  county 
aforesaidj  and  that  in  further  prosecution  of  the  said  un- 
lawful conspiracy,  combination,  confederacy,  and  agree- 
ment, and  imder  colour  and  pretence  of  the  said  J.  D. 
Steel  being  such  merchant  of  such  firm  as  aforesaid,  he 
tiie  said  J.  D.  Steel  did  then  and  there,  and  under  colour 
of  a  certain  other  pretended  contract  with  the  said  Jonas 
Donkersley,  for  the  purchase  of  certain  other  woollen  doth, 
of  the  goods,  wares,  and  merchandise,  of  the  said  Jonas 
Donkersley  and  others,  obtain  and  get  possession  of  a  large 
quantity  of  other  woollen  doth,  to  wit,  twenty  yards  of 
other  woollen  cloth,  of  great  value,  to  wit,  of  the  value  of 
jS12,  of  the  goods,  wares,  and  merchandise  of  Mm  the  said 
Jonas  Donkersley  and  others  from  the  said  Jonas  Donkersley, 
and  whereas  in  truth  and  in  fact  the  said  J.  D.  Steel  was  not 
then  and  there  a  merchant  of  the  name  of  *  Grantham/ 
of  the  said  firm  of  '  Grantham,  Nicholson,  &  Co.,'  carry- 
ing on  the  business  of  woollen  and  stuff  merchants,  in  Park 
Lane,  in  Leeds  aforesaid,  nor  in  Market  Street  in  Hud- 
dersfield aforesaid,  but  falsely  and  deceitfully  pretended 
the  same,  with  intent  then  and  there  and  by  colour 
thereof  to  cheat  and  defraud  the  said  Jonas  Donkersley  and 
others,  to  wit,  at  Huddersfield  aforesaid,  in  the  county 
aforesaid,  to  the  great  damage  and  deception  of  the  said 
Jonas  Donkersley  and  others,  to  the  evil  example  of  all 
others,  against  the  form  of  the  statute  in  «uch  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity.'' 

It  appeared  that  Mr.  Donkersley  had  partners,  and 
evidence  was  given  with  a  view  of  shewing  an  attempted 
fraud  on  that  firm,  and  it  was  also  proposed  by  Sir  G. 
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Lewm,  on  the  part  of  the  prosecution,  to  go  into  evidence         i84i. 

with  a  view  of  shewing  attempts  made  by  the  defendant  to      '^'"^'J 

defiraud  other  persons  as  well  as  the  firm  of  Donkersley  &  «• 

^  -  ^,    .  ,  Stbbi.. 

Co.,  of  their  goods. 

Bliss,  for  the  defendant,  submitted,  that  as  the  conspi- 
racy was  laid  to  be  to  defraud  "  Jonas  Donkersley,  and 
others,'^  the  words  ''and  others,''  must  be  taken  to  mean 
others  the  partners  of  Jonas  Donkersley,  and  that,  there- 
fore, evidence  of  attempts  to  defiraud  other  persons  uncon- 
nected with  him  was  not  receivable. 

Sir  G.  Lemn,  for  the  prosecution. — ^The  words  "  and 
others,''  do  not  necessarily  mean  the  partners  of  the  per* 
son  first  mentioned,  and  a  conspiracy  to  defraud  one  per- 
son "  and  others,"  would  not  be  at  all  restricted  to  the 
defi^uding  of  one  firm  only. 

BHss. — In  the  latter  part  of  the  second  count  the  goods 
are  stated  to  be  the  goods  of  ''Jonas  Donkersley  and 
others,"  and  there  the  words  "  and  others,"  can  only  im- 
port others  his  partners ;  and  if  the  construction  contended 
for  on  the  other  side  be  correct,  the  words  "  and  others" 
must  have  one  meaning  at  one  part  of  the  count,  and  a 
different  meaning  at  another  part  of  the  same  count. 

WioHTMAN,  J. — ^I  shall  receive  the  evidence,  and  I  will 
reserve  the  point  for  the  consideration  of  the  fifteen 
Judges. 

The  evidence  was  received. 

Verdict,  guilty  on  the  second  count  of  the  in- 
dictment. 

Sir  O.  Leunn,  and  fVasney,  for  the  prosecution. 

BUss,  for  the  defendant. 

[Attornies — Chugh,  and  Anderaon.'] 
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BEFORE  LORD  DENMAN,  C.  J.j  TINDAL,  C.  J.,  LORD  ABINOEB, 
C.  B.^  PARKE^  B.^  OURNETj  B.^  WILLIAMS^  J.^  COLERIDGE^ 
J.^  COLTMANj  J.,  BRSKINE^  J.^  MAULE^  J.,  ROLFB^  B.^  AND 
WIOHTMAN,  J. 

BUss,  for  the  defendant^  submitted,  that  in  the  second 
count  of  this  indictment  the  conspiracy  charged,  which 
was  to  defraud  "  Jonas  Donkersley  and  others/'  must  be 
restricted  to  mean  a  charge  of  conspiring  to  defraud  Jonas 
Donkersley,  and  others  his  partners,  and  that  if  it  did  not 
so  mean,  the  count  would  be  bad  for  uncertainty,  as  it  was 
uncertain  whether  the  words  "  and  others,''  included  other 
persons  as  well  as  the  partners  of  Mr.  Donkersley,  or  whe- 
ther those  words  included  his  partners  only. 

WioHTMAN,  J. — ^The  objection  taken  at  the  trial  was, 
that  ex  vi  termini,  the  word  "  others,"  in  this  coimt,  meant 
the  partners  of  Jonas  Donkersley,  and  must  necessarily  so 
mean :  but  the  learned  counsel  for  the  prosecution  put  it, 
that  the  words  "  and  others,"  in  the  charging  of  the  con- 
spiracy, included  a  number  of  persons  totally  unconnected 
with  Mr.  Donkersley. 

BlUs. — ^I  submit  that  the  words ''  and  others,"  must 
have  the  same  meaning  all  through  the  count,  and  in  the 
latter  part  of  it,  if  the  meaning  is  not  restricted  to  part- 
ners, the  indictment  is  clearly  bad. 

Lord  Abinger,  C.  B. — I  think  Mr.  BUss  is  right  in 
saying,  that  the  word  "  others"  must  haye  the  same  mean- 
ing in  the  earlier  part  of  the  count  as  in  the  latter  part  of 
it;  and,  with  respect  to  the  property  of  the  goods,  it  must 
mean  that  they  were  the  goods  of  Jonas  Donkersley  and 
his  partners. 

The  case  was  afterwards  considered  by  the  Judges,  who 
held  the  conyiction  wrong. 
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BEFORE  LORD  DENMAN,  C.  J. 

Begina  t;.  BocHB  and  Blacknet. 

JxlXJIlDER. — ^The  prisoners  were  indicted  for  the  murder  A.  B.,  a  witncM 
of  Matthew  Naylor,  at  Manchester.  inquest  made  a 

A  witness  named  Ann  Butler^  who  had  been  examined  t^^^'^Je' '" 
before  the  coroner,  was  absent  when  called  on  the  trial,  •'*t«d  •«<>"• 

1  1.  1-*^.,  '^  venation  with 

Without  her  absence  bemg  accounted  for  by  either  side.       the  prisoner  on 
It  appeared  that  when  the  prisoner  Boche  was  before  the  pi^*d*reiat*ng 
coroner,  he  made  a  statement  in  which  he  admitted  the  to  the  murder 

'  of  the  deceased, 

truth  of  certain  statements  contained  in  the  deposition  of  and  also  stated 

.         -n   J.T  that  she  called 

Ann  iJUtler.  the  prisoner  a 

It  was  proposed  by  Wilkins,  for  the  prosecution^  to  put  Sm  Omu  ihc°** 
in  the  written  examination  of  the  prisoner  Boche  taken  »^«p*  "^^^^  *•*« 

'-        ^  ^  prisoner,  and 

before  the  coroner,  and  also  the  deposition  made  before  that  he  beat 
the  coroner  by  Ann  Butler.  her  *wo  Sack 

The  deposition  of  Ann  Butler  was  as  foDows :—  *yjj;  J^^^  p"" 

"  I,  Ann  Butler,  of  No.28,  Angel  Street,  near  St. George's  ttatement  be- 

fore  the  coro- 

Boad,  state,  that  I  have  known  prisoner  for  four  years  past,  ner,  which  was 
during  which  we  have  lived  together  as  man  and  wife,-  thelbUowing" 
having  been  separated  several  times  through  disagreement^  [oner  admS** 
he  abusing  me  so  much  and  nearly  killing  me,  and  I  had  sleeping  with 
not  lived  with  him  nor  seen  him  for  the  previous  three  inghe/eyes, 
weeks  up  to  Wednesday  the  14th  instant,  having  been  ^rdl^aSTws*' 
confined  at  home  through  prisoner's  abuse  in  the  mean  J^J'^^^^i^j^ 
time,  when  I  met  him  in  Shude  Hill  about  nine  o'clock  in  him  murderer." 
the  evening,  and  we  slept  together  near  Blakeley  Street  all  the  statement 
night.    About  ten  o'clock  the  next  morning,  and  before  a(,d'*aiw'^4'^^^^^^ 
we  got  up,  prisoner  addressing  me,  said,  that  I  had  like  to  deposition  of 

A.  B.  were  re* 
ceivable  in  evl* 
dence  against  the  prisoner  on  his  trial  for  the  murder,  and  that  it  was  no  objection  in  point  of  law 
to  the  receiving  of  the  statement  in  evidence,  that  it  began,  '*  Prisoner  admits,  "  although  that 
is  a  very  improper  way  of  taking  down  a  prisoner's  statement. 
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1841.        ^^^^  ^^^  ^^^>  ^  ^^  ^^  b^^^  caught;  that  he  and  some 
other  fellows  had  a  man  up  in  Deansgate^  near  Jackson's 

Bow,  I  think  he  said  in  Jackson's  Bow^  but  after  all  the 

had  nothing  about  him  but  his  coat  and  boots,  and  somebody 
crying  out  watch  they  had  a  hard  run  for  it,  and  he  had  like 
to  haye  been  caught,  and  that  one  was  taken  but  escaped.  He 
said  it  was  on  the  Monday  night,  and  that  he  had  been  out 
all  night,  and  was  afraid  of  going  home,  and  that  he  had  not 
gone  home  until  four  o'clock  on  Tuesday  afternoon,  he  was 
80  tired  and  sleepy ;  that  he  had  been  out  drinking  the  pre- 
vious afternoon.  He  did  not  say  with  whom  he  had  been,  nor 
at  what  time  of  the  night  the  deed  was  committed.  At  half- 
past  twelve  o'clock  we  went  to  Bagnall's  vaults,  and  stopped 
there  until  half-past  two  in  the  afternoon,  when  we  sepa- 
rated; agreeing  to  meet  there  again  at  four.  On  getting 
up  I  observed  blood  on  his  trousers.  I  asked  him  if  he 
had  been  fighting;  he  said  no,  and  I  thought  no  more  of 
it,  but  in  the  course  of  the  morning  I  released  a  pair  of 
trousers  out  of  pawn,  which  he  put  on  instead  of  the  others, 
his  reason  being  that  the  latter  were  so  ragged,  as  was  the 
case.  I  met  him  again  about  half-past  nine  the  same 
night,  I  having  been  laid  down  in  the  mean  time,  and  not 
wishing  to  meet  him.  This  was  in  St.  George's  Boad. 
We  went  towards  the  fair,  and  on  the  way  we  came  up  to 
a  crowd  of  people  reading  a  placard,  a  copy  of  which  is  now 
produced.  I  stopped,  and  on  reading  about  the  coat  and 
boots,  which  corresponded  with  what  prisoner  had  told  me 
that  morning,  I  charged  him  with  it,  but  he  denied  it.  I 
then  tried  to  get  rid  of  him  on  this  account,  but  still  he 
continued  to  dodge  me,  I  still  charging  him  with  being 
concerned  about  the  coat  and  boots,  and  he  still  persisting 
in  his  denial  of  it,  imtil  we  got  into  Deansgate,  when  I 
stopped,  refusing  to  go  with  him  any  further,  and  called  him 
a  murderer,  upon  which  he  beat  me  very  severely,  giving 
me  two  black  eyes,  and  knocking  me  down,  stamped  upon 
me,  and  I  became  insensible. 

''AnnM  Butler's  mark. 
^' Sworn  before  me,  Jas.  Chapman." 
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The  statement  of  the  prisoner  Roche  was  as  follows : —        |g4|, 
"  Prisoner  admits  sleeping  with  witness;  blacking  her  eyes; 
seeing  the  placard^  and  her  chai^g  him  with  the  Jack- 
son's Bow  affair ;  and  his  beating  her  in  Deansgate  for  it ; 
and  her  calling  him  murderer." 

J.  P.  Cobbeity  for  the  prisoner  Roche^  objected^  that  the 
deposition  of  the  absent  witness^  Ann  Butler^  was  inad- 
missiblcj  unless  her  absence  were  accounted  for,  as  Ann 
Butler's  deposition  could  be  no  legal  evidence  per  se, 
and  could  be  admitted  only  by  the  prisoner's  statement 
having  expressly  referred  to  it,  and  so  embodying  her 
statement  in  his  (a).  That  was  not  the  case  here,  and 
therefore  it  was  unfair  to  make  his  having  referred  to 
some  circumstances  which  she  also  had  mentioned,  an  ex- 
cuse for  putting  in  the  whole  of  her  deposition  as  evidence 
against  him.  This,  too,  was  very  much  against  general 
policy,  and  tending  to  great  injustice,  inasmuch  as,  if 
such  a  practice  were  allowed,  the  prosecutor  might  fre- 
quently keep  all  the  witnesses  out  of  the  way,  and  upon 
the  strength  of  a  few  words  taken  down  from  the  prisoner 
himself,  prove  the  whole  case  with  the  depositions.  An- 
other objection  was,  that  Roche's  examination  was  taken 
in  the  third  person,  beginning— '^  Prisoner  admits,"  &c. 
This  was  not  complying  with  the  statute;  and  this  did 
not  purport  ko  be  the  language  of  the  prisoner  at  all,  but 
merely  the  coroner's  expression  of  what  he  considered  the 
prisoner  to  mean.  The  jury  were  to  judge  of  the  effect 
of  the  statement,  and  they  could  not  do  that  without  hav- 
ing before  them  the  very  words  in  which  it  had  been 
made  {b). 

(a)  Seethecaseof  jRex  T./oAii,  alterations  enacted  by  the  latter 

7  C.  &  P.  324.  statute  are,  that  the  coroner  is  to 

{h)  *^  It  will  be  observed"  (says  put  in  writing  the  evidence,  instead 

Mr.  Seigeant  BuueU,  in  comparing  of  the  effect  of  the  evidence,  as  di- 

ihe  provisions  of  the  two  statutes,  rected  by  the  former: "  ftc,  2  Rusa. 

1  &  2  P.  &  M.  c.  13,  s.  5,  and7  Geo.  C.  8c  M.  662,  n.  b. 
4,  c  64,  8.  4),  that  the  principal 
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1841.  Lord  Denman  thonglit  the  groands  of  objection  were  of 

considerable  importance.  As  to  the  mode  of  taking  the 
examination  of  the  prisoner,  that  was  a  yery  improper  way 
in  which  to  do  it.  As  to  the  argument,  that  if  this  evi- 
dence were  admitted  it  would  afford  a  facility  of  conduct- 
ing the  prosecution  without  the  witnesses  being  heard, 
that,  certainly,  would  be  a  most  serious  consequence,  but 
that,  his  Lordship  trusted,  neyer  would  arise.  His  Lordship 
did  not  see  how  he  could  exclude  this  evidence,  but  should 
reserve  the  points  in  case  it  were  necessaiy. 

The  deposition  of  Butler,  together  with  Roche's  examina- 
tion, was  then  read. 

The  prisoners  were  both  acquitted  on  the 
merits  (c). 

WUkinSj  for  the  prosecution. 

BUss,  for  the  prisoner  Blackney. 

«/.  P.  Cobbett,  for  the  prisoner  Boche. 

[Attomies— ^Ter/orJ  and  CiMetLl 

(c)  Lord  2)efiinafi  directed  that  alleged  murder.    Hiey  were  ae- 

the  prisoner!  should  be  detained,  in  cordingly   indicted   at    the   next 

order  that  they  might  be  indicted  Spring  Assizes ;  but  &e  bill  wss 

for  a  larceny,  in  taking  clothes  ignored. 
of  the  deceased  at  the  time  of  the 
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CHESTER  SUMMER  ASSIZES. 

BEFOBB   MB.   JUSTICE   EBSKINE. 


BeGINA  t^.  ROBEBT  SaNDTS  AND  AnN  SaNDTS. 

JVLURDER. — ^The  indictment  was  in  the  following  form:  An  indict- 

"  Cheshire,  to  wit.  Y^^  ^^"  ^^'  ^^  ^^  *^^  ^^"^"^  ZX^fn- 

J  upon  their  oath  present,  that  Robert  'Jilr^  that 
Sandys,  late  of  the  parish  of  Stockport  in  the  coimty  of  the  prisoner  did 
Chester,  labourer,  and  Ann  Sandys,  otherwise  called  Ann  poiaon  to  the 
Devannah,  late  of  the  same  place,  not  having  the  fear  of  t<^*k^d  iwa?- 
God  before  their  eyes,  but  being  moyed  and  seduced  by  J^7^,'^f  J^^ich 
the  instigation  of  the  devil,  wickedly  contriving  and  in-  taking  and 
tending  one  Elizabeth  Sandys  with  poison,  wilfully,  felo-  deceued  he- 
niously,  and  of  their  malice  aforethought,  to  kill  and  mur-  gjS^*  J^S'Jfof 
der,  on  the  28rd  day  of  September,  in  the  fourth  year  of  t|»e  "aid  mortal 
the  reign  of  our  Sovereign  Lady  Victoria,  with  force  and  ia  good  without 
arms,  at  the  parish  aforesaid  in  the  county  aforesaid,  felo-  that  the  df- 
niously,  wilfully,  and  of  their  malice  aforethought,  a  large  JJt^|^*f„gf 
quantity  of  a  certain  deadly  poison  called  white  arsenic,      a  prisoner 

.  .    .  ''M  tried  for 

did  give  and  administer  unto  the  said  Elizabeth  Sandys,  the  murder  of 
with  intent  that  she  should  take  and  swallow  down  the  by'^iion.    e! 
same  into  her  body  (they  then  and  there  well  knowing  the  25thofSe"tem- 
said  white  arsenic  to  be  a  deadly  poison),  and  the  said  ber.    On  the 
white  arsenic  so  given  and  administered  unto  her  by  the  following  an- ^' 
said  Robert  Sandys  and  Ann  Sandys,  otherwise  called  Ann  Se^riww^^^^ 

named  M.  A.  S., 
died  under  suspicious  circumstances,  and  the  prisoner  was  examined  on  oath  at  the  coroner's 
inquest  held  on  M.  A.  S.,  and  signed  her  deposition,  In  which  she  made  a  statement  as  to  the 
death  of  £.  S.  Whether  this  deposition  was  receivable  in  evidence  on  the  trial  of  the  prisoner 
for  the  murder  of  E.  S.     Qtuere. 
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1841.  Devannah  as  aforesaid^  the  said  Elizabeth  Sandys  did  thea 
and  there  take  and  swallow  down  into  her  body,  by  reason 
and  by  means  of  which  said  taking  and  swallowing  down  the 
said  white  arsenic  into  her  body  as  aforesaid,  the  said  Eli- 
zabeth Sandys  became  and  was  mortally  sick  and  distem- 
pered in  her  body,  of  which  said  mortal  sickness  and  dis- 
temper the  said  Elizabeth  Sandys,  from  the  said  23rd  day 
of  September  in  the  year  last  aforesaid,  until  the  25th  day 
of  the  same  month  in  the  same  year,  at  the  parish  afore- 
said in  the  county  aforesaid,  did  languish,  and  languishing 
did  live,  on  which  said  25th  day  of  September  in  the  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
the  said  Elizabeth  Sandys  of  the  said  mortal  sickness  died; 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say  that  the  said  Robert  Sandys  and  Ann  Sandys,  other- 
wise called  Ann  Devannah,  the  said  Elizabeth  Sandys,  in 
manner  and  form  aforesaid,  feloniously,  wilfully,  and  of 
their  malice  aforethought,  did  kill  and  murder,  against  the 
peace  of  our  Lady  the  Queen,  her  Crown  and  dignity/' 

It  appeared  that  the  deceased  Elizabeth  Sandys  was  a  child 
of  the  prisoners  Sandys,  aged  six  weeks,  who  died  on  the  25th 
of  September,  1840,  and  was  buried,  and  that  no  suspicion 
arose  that  her  death  had  been  occasioned  by  poison,  until 
the  death  of  Mary  Ann  Sandys,  another  child  of  the  pri- 
soners, aged  four  years,  who  died  on  the  13th  October, 
1840,  under  very  suspicious  circumstances.  The  body  of 
Mary  Ann  Sandys  was  opened  and  examined,  and  arsenic, 
was  found  in  her  stomach  and  intestines,  and  the  parents 
having  insinuated  that  the  child  had  been  poisoned  by  a 
woman  of  the  name  of  Biley,  she  was  taken  into  custody 
upon  the  chai^,  and  on  the  examination  before  the  coro- 
ner as  to  the  cause  of  Mary  Ann  Sandys'  death  on  the 
14th  of  October,  the  mother,  Ann  Sandys,  was  examined 
upon  oath  as  a  witness,  and  her  deposition  was  taken  in 
writing  and  read  over  to  her,  and  she  put  her  mark  to  it. 
In  the  course  of  that  examination  questions  were  put  to 
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her  relative  to  the  death  of  Elizabeth  Sandys,  and  in  con-  ]g4i^ 
sequence  of  her  answers  and  other  circumstances,  the  body 
of  Elizabeth  Sandys  was,  on  the  17th  of  October,  disin- 
terred and  examined,  when  all  the  appearances  indicated 
that  that  child  also  had  died  of  poison,  and  arsenic  was 
upon  examination  foimd  in  her  stomach  and  intestines. 

The  parents,  Robert  and  Ann  Sandys,  were  thereupon 
taken  into  custody  upon  the  chaise  of  poisoning  both  the 
children,  and  on  the  28th  October  were  brought  before  the 
coroner  in  custody  separately.  When  Ann  Sandys  was 
brought  in,  she  was  told  that  she  was  charged  with  having 
poisoned  her  two  children,  and  that  that  was  the  time 
when  she  might  make  any  statement  that  she  liked  to  the 
jury,  and  that  what  she  said  would  be  taken  down  in  writ- 
ing. Her  former  deposition  made  by  her  as  a  witness  on 
the  14th  was  then  read  over  to  her,  and  she  said  she  had  a 
farther  statement  to  make,  which  she  made^  and  what  she 
then  said  was  written  down  and  afterwards  read  over  to 
her — she  was  asked  to  sign  it,  but  she  refused.  The  co- 
roner signed  it,  and  it  was  produced  at  the  trial,  and  iden- 
tified by  the  person  who  wrote  it,  and  was  offered  in  evi- 
dence against  Ann  Sandys,  together  with  her  original  de- 
position. 

TVelsbtf,  for  the  prisoners,  objected,  that,  as  the  greater 
part  of  the  statement  had  been  made  by  the  prisoner  when 
under  examination  before  the  coroner  upon  oath,  it  could 
not  be  read  in  evidence  against  her.  He  cited  the  cases  of 
Regina  v.  Owen{a),  Reg.  v.  Wheeletf{b), 

Toumsend,  for  the  prosecution,  referred  to  the  cases  of 
Reg.  V.  Owen{c);  Ros.  Grim.  Ev.  45j  2  Stark.  Ev.  28 
(2nd  edit) ;  Rex  v.  Merceron  (d) ;  Rex  v.  GUham  (e) ;  Rex  v. 
Swatkms{f)\  Rexv.  Tubby{g)}  RexY.  Leun8{h);Reg.  v.Da- 

(a)  9  C.  &  P.  238.  (e)  ]  M.  C.  C.  203. 

(b)  8  C.  &  P.  250.  (/)  4  C.  &  P.  548. 

(c)  9  C.  &  P.  83.  (ff)  5  Id.  530. 

(d)  2  Stark.  N.  P.  C.366.  (A)  6  Id.  161. 
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1841.        w(iO;  Reg.  v.  BriUon{k)i  Reg.  v.  Wheaterit);  Reg.  t. 
Smiih{m);  Rex  y.  Rio€re{n)i  Rex  v.  Webb(p);  and  Rex  v. 

Ebskins^  J. — ^I  will  reoeiye  the  evidenoe,  and  reserre  the 
point  for  the  consideration  of  the  fifteen  Judges. 

The  eyidenoe  was  received. 

The  juiy  found  the  prisoner  Robert  Sandys, 
guilty,  and  the  prisoner  Ann  Sandys,  not 
guilty. 


Welsby,  in  arrest  of  judgment. — ^I  submit  that  this  in- 
dictment is  bad,  because  it  ought  to  have  alleged  that 
Elizabeth  Sandys  died  of  the  poison  and  of  the  sickness 
occasioned  thereby,  and  I  submit  that  it  is  not  sufficient 
to  allege,  that  by  reason  of  the  swaUowing  of  the  poison 
the  child  became  mortally  sick  and  distempered,  and  that 
she  afterwards  died  of  the  mortal  sickness  and  distemper. 
Mr.  Starkie,  in  his  work  on  the  Criminal  Law,  lays 
down  (9),  that  ''where  several  blows  have  Jbeen  given  or 
different  kinds  of  poison  have  been  administered,^'  it  may 
be  alleged  generally  that  the  party  died  "  of  the  said  seve- 
ral  blows  so  struck  or  of  the  poisons  so  administered.  It 
must  be  averred  that  the  wound  or  bruise  was  mortal,  and 
finally  the  adequacy  of  the  means  to  produce  death  must 
be  further  shewn  by  a  direct  averment,  that  the  party  died 
of  the  stroke  or  poisoning,  and  this  cannot  be  implied  by 
any  implication  or  intendment  whatsoever.''  So,  in  a  case 
of  death  firom  a  wound.  Lord  Hale  says  (r),  that  it  is  ne- 

(0  Id.  177.  («)  7  C.  &  P.  177. 

(k)  1  M.  &  Rob.  297;   cited  9  (o)  4  C  &  P.56i. 

C.  &  P.  240,  n.  (p)  Greenwood's  Coll.  of  sUt 

(/)  2  Lewin  C.  C.  157 ;  cited  9  138,  n. 
C.  &  P.  240,  n.  (q)  1  Stark,  Cr.  R  93. 

(»)  1  Stark.  N.  P.  242.  (r)  2  H.  P.  C.  186. 


BBFOBE  IX>BO  DBNMAN^  C  J,;  TINPAIij  C,  /.;  1.0BP  ABIN* 
OERj  C.  B.;  PABBE^  B.)  QUBNBY^  B.  j  WILLIA¥8^  J.  i  COLT* 
MANj  J.  ;  BB8KINB,  J.  ;  MAVhE,  J.  j  BOLPE^  B.  ;  AND  WIGHT* 
MAN,  J. 

# 

Webby,  for  the  prisoners,  renewed  his  objection  in  arrest 
of  judgment,  and  in  addition  to  the  authorities  relied  on 
by  him  at  the  trial  he  cited  the  following  passage  from  Sir 
£.  H.  East's  Pleas  of  the  Crown  (/) :  ''  But  in  all  cases  the 
death  by  the  means  stated  must  be  positively  alleged,  and 
cannot  be  taken  by  implication ;  and  therefore  where  the 
mean  of  death  is  alleged  to  be  by  any  stroke,  the  indict- 
ment should  proceed  to  aver,  that  the  prisoner  thereby 
gave  to  the  deceased  a  mortal  woimd  or  bruise  whereof 
he  died,  or  te^Aere  by  poison,  after  stating  particularly  the 
manner  of  the  poison's  being  administered,  that  the  party 
died  of  tJie  poison  so  taken  and  the  sickness  thereby  occa- 
sioned/' 

(<)  2  Curw.  Hawk.  ch.  23,  s.  83.  {t)  1  £a.  P.  C.  343. 

VOL.  I.  A  A  N.  P. 
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cessary  to  allege  ''that  the  party  wounded  died  of  that  ig4i. 
wound/'  not  that  he  died  of  the  illness  occasioned  by  the 
wound.  And  Mr,  Serjt.  Hawkins  {s)  says,  "  that  where  the 
death  was  caused  by  divers  poisons  or  wounds,  &o,,  the 
count  may  say  in  general  that  the  party  died  of  the  several 
poisons  or  wounds  above  mentioned,  without  saying  that 
he  died  of  any  one  of  them  in  particular/' 

Ebskinb,  J. — ^I  will  reserve  the  point  for  the  consider- 
ation of  the  fifteen  Judges. 

Townsend,  for  the  prosecution. 
Welsby,  for  the  prisoners. 

lAttomieB-^Coppoek  4*  Wortham,  and  Ftuijihan,^ 
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1841.  IiotA  Denman^  C.  J. — ^There  is  no  authority  referred  to 

Reqina'      ^y  ^^  ^*  ^*  ^^*  *^**  supports  that  proposition. 


9. 

Sandys. 


Webby. — In  Miss  Blandy's  case  the  indictment  charged 
that  the  deceased  died  of  the  poison  and  of  the  sickness. 

Pabke^  B. — ^The  indictment  against  Captain  Donellan, 
for  the  murder  of  Sir  Theodosius  Boughton,  charged 
that  the  deceased  died  of  the  sickness  occasioned  by  the 
poison  (tt). 

Lord  Denman,  C.  J. — ^Mr.  Toumsend,  we  think  we  need 
not  hear  you.  The  authorities  do  not  appear  to  support 
the  objection^  and  the  indictment  in  Captain  DoneUan's 
case  appears  to  be  similar  to  the  present. 

The  case  was  considered  by  the  Judges^  who  were  una- 
nimously of  opinion  that  the  indictment  was  good,  and 
that  the  conviction  of  the  prisoner  Robert  Sandys  was 
correct;  but  as  the  prisoner  Ann  Sandys  could  not  be 
again  put  upon  her  trial,  their  Lordships  thought  it  imne- 
cessary  to  consider  whether  her  examination  (which  was 
only  receiyed  as  evidence  against  herself,  and  so  expressly 
left  to  the  jury)  had  been  properly  received  or  not, 

(u)  The  form  of  the  indictment     that  against  Mias  Kandy,  Id.,  {k 
against  Captain  DoneUan  will  be      387,  and  18  St.  Tr.  1117. 
found  in  2  Stark.  Cr.  PI.,  p.  392,  and 


EASTER  TERM,  4  VICT.-C.  P. 


COURT  OF  COMMON  PLEAS. 


Middlesex  Sittings  after  Easter  Term,  1841. 

BEFORE  MS.  JUSTICE  COLTMAN, 


Httbeet  t;.  Turner  and  Others.  *     ..^, 

.^  Jan,  14M. 

JUECLABATION  on  a  special  agreement,  dated  25tli  An  agreement 

March,  1889,  between  the  plaintiflf  and  the  defendants,  that  iTyTJiJSru.^* 

the  plaintiff  undertook  to  convey  by  water,  coal  belonging  to  ti».o"»y»  cojjj 

the  defendants,  from  their  vessels  lying  in  the  Thames  to  body  of  h  the 

their  works  at  Millbank,  for  three  years  from  the  date  of  contracting  par- 

the  agreement,  and  that  the  defendants  undertook  to  em-  ^luded^^Mn' 

ploy  him  in  such  work.  *  witness  whereof 

111.-!  Ti  1         t         i«.«.i«^®  ^"^^  hereto 

Breach :  that  the  defendants  did  employ  the  plaintiff  for  set  our  hands, 
a  certain  time,  but  not  during  the  three  years  specified  in  was'not  any*'* 
the  agreement.     Other  counts  more  general.  f  ^ofthe'a-*^* 

Pleas  :  non  assumpsit,  and  denial  of  the  various  allega-  greemembyany 
tions  in  the  declaration.  that  the  agree- 

The  plaintiff  was  a  Thames  lighterman,  and  the  defend-  "^^l^^  "^ 
ants  directors  of  a  (Jas  Company,  having  their  works  at  parties  to  be 

charged  under 

Millbank.     In  March,  1839,  an  advertisement  was  agreed  the  provisions 
upon  by  the  board  of  the  company  for  tenders  for  light-  ©f  Frauds,*  le- 
ering their  coals  for  three  years,  and  it  was  afterwards  in-  ^^^^Intentd* 
serted  in  the  newspapers.    The  plaintiff  sent  in  his  tender  of  necessity  in 

the  body  of  the 

which  was  accepted;  the  entries  in  the  minute  books  of  agreement, to 
the  board  being  to  the  effect  following :—  Td^JhouW  nit*' 

"  26th  March,  1832.      Sr^T^^a. 
**  Letter  received  and  read,  recommending  T.  Hubert  as  J^;,*.^*i'"pp^/^. 
a  fit  and  proper  person;  after  which  it  was  moved  and  car-  ed  from  the 

.___.  _-  _  ,,-•  -Ai    whole  of  the  do- 

ned  that  his  tender  be  accepted,  and  he  be  appointed  cument  that  the 
lighterman  to  the  company."  f^^lt^^^ 

be  binding  upon 
them  until  the  names  had  been  signed  at  the  foot  of  the  paper. 

A  a2 
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"2nd  Apra,  1889. 

"The  agreement  between  the  company  and  Thomas 
Hubert  for  three  years  read  and  approved,  and  a  fair  copy 
thereof  directed  to  be  sent  to  T.  Hubert/' 

The  plaintiff  conveyed  the  coals  for  the  company  from 
March,  1839,  to  September,  1840  (18  months),  when  they 
dismissed  him,  having  made  another  contract.  Respecting 
the  agreement,  the  secretary  of  the  company  said  on  the 
trial,  "  I  remember  making  out  an  agreement  and  sub- 
mitting it  to  the  board.  The  first  copy  of  it  I  wrote  out 
myself  for  the  plaintiff's  approval.  Plaintiff  sent  it  me 
back  with  some  little. alteration.  The  alteration  was  only 
of  a  clerical  error.  I  shewed  it  to  the  board  so  altered. 
The  altered  agreement  was  approved  of  verbally  by  them ; 
there  was  no  resolution  passed  on  the  occasion.  There 
were  two  copies  then  made;  the  plaintiff  afterwards  called 
and  I  gave  him  one  of  them.  That  is  it  now  produced. 
The  alteration  made  by  the  plaintiff  did  not  affect  the 
substance  of  the  contents  of  the  agreement.  The  three 
persons  named  in  the  agreement  were  all  shareholders  in 
the  concern  at  the  time.'' 

It  was  then  proposed  to  read  the  agreement  (a). 

Bompas,  Serjt. — It  is  not  an  agreement  signed  by  the 
parties  to  be  charged,  it  is  only  a  copy. 

CoLTMAN,  J. — It  is  the  one  that  was  approved  of  by  the 
directors. 

(a)  The  beginning  and  conclu-  agreed  with  the  said  A.  B.,  C.  D., 

sion  of  the  agreement  was  in  the  and  £.  F.,  acting  herein  on  behalf 

following    terms:  —  ''Articles    of  ofthe  Gas  Light  andCoal  Company, 

agreement  made,  concluded^  and  to  convey  by  water,  &c.    •    •    • 

fully  agreed  upon,  this  day  of  &c.,  And,  for  the  due  performance  of 

between  Thomas  Hubert  of  &c.,  this  agreement,  each  of  the  said 

of  the  one  part,  and  A.  B.,  C.  D.,  parties  hereto  bindeth  himself  and 

and  £.  F.,  Trustees  and  Directors  themselves   unto   the    other    and 

of  the  Gas  Light  and  Coal  Com-  others  of  them  by  these  presents, 

pany,  ofthe  other  part.  As  witness  our  hands.'* 

**  Whereas  the  saidT.  Hubert  has 
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Bompas,  Serjt. — Still  it  is  not  signed  by  either  party 
according  to  the  requisitions  of  the  Statute  of  Frauds. 

Shee,  Seijt.^  contra. — ^This  is  a  sufficient  signature  to 
satisfy  the  statute.  The  agreement  is  dra^n  up  under  the 
direction  of  a  joint-stock  company  by  their  secretary; 
and  there  are  three  names  in  the  body  of  it,  all  names  of 
shareholders.     I  submit  that  is  abundantly  sufficient. 

CoLTMAK,  J. — I  do  not  think  the  agreement  can  be  read, 
but  I  will  reserve  the  point. 

Verdict  for  the  plaintiff — Damages  d£150. 

Shee,  Seijt.,  and  Wordsworth,  for  the  plaintiff. 
BompaSy  Seijt.,  and  Addison,  for  the  defendants. 

[Attornies — C.  Drapery  and  WiUtamaon  ^  Hill,'] 


Afterwards  the  Court  in  banc  was  moved  for  a  nonsuit, 
pursuant  to  the  leave  reserved,  on  various  points;  but  the 
Court  gave  judgment  only  on  that  touching  the  validity  of 
the  agreement,  as  respecting  the  Statute  of  Frauds,  several 
cases  being  cited  on  both  sides  {b). 

TiNDAL,  C.  J.,  said — ^This  is  not  an  agreement  so  signed 
as  to  be  binding  within  the  Statute  of  Frauds.  The  names 
of  the  parties  it  is  true  are  introduced  into  the  body  of  the 
document,  and,  we  will  assume,  so  introduced  with  their 
authority ;  but  those  names  must  have  been  introduced  of 
necessity,  to  make  sense  of  the  document.  And  it  is  im- 
possible to  say  from  the  frame  of  this  instrument,  that  the 
parties  did  not  intend  to  have  put  their  signatures  to  it, 
before  it  was  supposed  to  be  complete.  Great  care  should 
be  taken  in  cases  of  this  sort,  or  every  case  will  be  one  de- 
gree weaker,  and  more  remote  from  the  intention  of  the 
statute,  than  that  which  preceded  it. 

The  rule  for  a  nonsuit  must  be  made  absolute. 

(b)  Johnson  and  Others  v.  Dodg-  v.  Norris,  2  M.  &  S.  286;  2  Bing. 
son,  2  M.  &  W.  653;  Sanderson  v.  N.  C.  735 ;  Graham  v.  Afusson,  6 
Jackson,  2  B.  &  P.  238 :  Schneider      Bing.  N.  C.  607. 


CASES  AT  NISI  PRIUS, 
Sittings  at  Gmldhatt  qfter  Trinity  Term,  1841. 

BEFORE  LOED  CHIEF  JUSTICE  TINDAL. 


July  9th.  M'LaUOHLIN  V.  PeTOE. 

Atrespauwu  xRESPASS.  That  the  defendant  drove  his  carriage 
^rdefendaD^t's  &gainst  the  plaintiff's  gig,  and  upset  the  gig  and  injured 
^»"T*^*^^^^»"»  the  plaintiff.  Pleas,  not  guilty;  and  that  the  accident 
plaintiff's  gig;  happened  through  the  plaintiff's  own  fault.  De  injuiift. 
ant  was  riding  The  defendant  and  seven  others  were  driving  in  a  car- 
riage'aTfhc*''  ™S®  *^^  ^^^>  ^^^  *^o  postiUious,  to  Epsom  raccs  on 
time  with  hired  the  8rd  of  June,  1840.    The  defendant  with  another  of 

horses  and  ' 

hired  postii-  the  party  sat  upon  the  box.    The  carriage  was  not  in  the 

made  no  re-  ^  ^^^  ^^  the  Vehicles  which  were  going  through  the  turnpike 

^"ns^rh^  **  Sutton,  and  as  it  approached  the  toll-bar  the  postii- 

course  which  lions  endeavoured  to  get  into  that  line  in  order  that  they 

the  drivers  , 

were  uking  tiu  might  pass  through  the  gate.    The  plaintiff,  and  a  friend 

came  too  "a/e  "  ^f  his,  Mr.  Masou,  wcrc  driving  in  a  small  gig  at  thsX parti- 

waf  UabieYn  a*  ^^''  pl^®>  whcrc  the  postillious  attempted  to  fall  into  the 

action  of  tres.  train.    The  man  on  the  wheel  horses  said  to  the  other  pos- 

pas8«  as  a  co« 

trespasser  with  tilliou,  ''break  in;  you  are  all  right  there;''  and  upon 
In  an  Mtion  ^^^^S  ^^^  ^^^  trace  of  th3  leaders  of  the  carriage  caught 
of  trespass  it  is  the  whccl  of  the  plaintiff's  gig,  the  gig  was  upset,  and  the 
the  jury  to  con-  plaintiff  was  injured  and  rendered  lame  for  life, 
which  the  de-  Immediately  before  the  accident  the  defendant  called 
•tTbseqlendy  to  ^^*  *^  ^^^  postiUions  to  let  the  phdntiff 's  gig  pass  first,  but 
the  trespass,  in  the  Order  then  came  too  late.    As  soon  as  the  accident 

commg  to  the 

conclusion  whe-  had  occuiTed  the  defendant  offered  every  assistance,  and 

joint  trespasser  ^^  ^^  ^^  would  make  himself  liable  for  the  damage  that 

:X::^^:.  tad  happened. 

ik^?f  ^®  "*""  •"■*  ^^  ^  evidence  that  Mason  subsequently  called  upon 
him  and  asked  him  to  pay  for  the  repair  of  the  gig,  but 
said,  that  if  the  defendant  would  tell  him  who  was  the 
owner  of  the  carriage  and  horses,  he  would  not  look  to 


chief! 


Prtor. 
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Ilim  at  aU  for  the  damage  done  to  the  gig.  The  defendant        1^41. 
said  that  he  would  not  give  up  any  names^  for  he  had   .I'T""^^*^ 
made  himself  responsible  for  what  had  happened.    But  he  0. 

put  the  blame  upon  Mason  himself^  and  added^  ''If  you 
had  gone  out  quietly  when  the  lad  drove  the  leaders 
against  you^  it  would  not  have  happened^  I  intended  to 
have  pulled  up  and  let  you  go  in  front  afterwards.^'  It  was 
proved  on  behalf  of  the  defendant^  that  the  carriage  and 
horses  were  hired^  and  that  the  postillions  were  the  ser- 
vants of  the  man  who  let  the  horses  to  hire;  and  it  was 
said  that  the  two  lines  of  carriages  converged  into  one 
line  at  the  gate,  that  there  was  an  opening  in  the  line 
there,  and  that  the  defendant  had  got  in  at  that  opening ; 
that  a  policeman  directed  the  defendant's  postillions  to 
go  into  the  line,  that  the  gig  had  given  way,  receded, 
and  got  to  the  right  hand  side  of  the  road,  and  then  at- 
tempted to  get  into  the  line  again;  and  thereupon,  the 
second  plea  that  the  accident  happened  through  the  plain- 
tiff's fault. 

Kelly,  for  the  defendants,  submitted,  on  the  authority 
of  the  ca9es  which  he  cited,  that  the  action  could  not  be 
sustained  against  the  defendant,  as  the  carriage  and  horses 
were  hired,  and  the  whole  system  was  under  the  guidance 
and  government  of  the  two  postillions  (a).  He  also  in- 
sisted upon  the  point  of  fact,  that  the  plaintiff  drove  his 


(a)  Laugher  v.  Potnter,  5  B.  &  that  the  owner  of  a  carriage  hired 

C.  547:  Smith  ▼.  Lawrence,  2  M.  the  horses  to  draw  it,  and  the  owner 

&  R.  1. :  Quarman  v.  Bennett,  6  ofthe  hired  horses  provided  a  driver, 

M.  &  W.  499.    In  Laugher  v.  one  of  the  men  in  his  employ,  and 

Pointer,  5  B.  &  C.  547,  two  of  the  who  was  selected  from  the  others  at 

judges  were  of  opinion,  that  the  the  request  of  the  hirer  herself; 

person  who  hired  job  horses  and  through  his  de&ult,  but  while  he 

also  hired  a  coachman  was  liable  was  obeying  a  specific  direction  of 

for  the  misconduct  of  the  coachman  the  hirer,    the  horses  ran  away, 

who  was  driving  those  horses,  and  and  an  injury  happened:  and  it  was 

the  other  two  judges  held  the  con-  held  that  the  owner  of  the  carriage 

trary.     Afterwards  in  Quarman  v.  was  not  liable. 
Bennett,  6M.&  W.499,  the  case  was. 
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1841.        gig  against  the  carriage^  fbrdng  the  gig  into  the  line 
-,'7*^''^"^     where  he  should  not. 

V, 

Pryor.  Tindal,  C.  J.,  (in  summing  up). — On  the  frame  of  these 

issuesi  hefore  a  verdict  can  be  found  for  the  plaintiff^  you 
must  be  satisfied  that  the  trespass  arose  from  the  car- 
riage of  the  defendant  running  against  that  of  the  plaintiff. 
It  is  not  enough  that  you  should  think  the  defendant's 
drivers  were  wrong  in  getting  into  the  line  where  there 
was  an  openings  perhaps^  not  sufficient  for  them,  or  that 
the  persons  in  the  gig  were  right  in  attempting  to  regain 
their  position  in  the  line,  but  you  must  find  in  fact  the 
carriage  drove  against  the  gig.  The  defendant  was  not 
driving  the  carriage  himself;  he  was  driven  by  two  postil- 
lions, who  had  been  hired  from  a  job-master:  whether 
that  will  or  will  not  make  any  difference,  supposing  that 
you  are  satisfied  on  the  facts  of  the  case  that  the  de- 
fendant is  liable,  is  a  question  for  another  inquiry.  His 
Lordship  then  went  over  the  conflicting  evidence  on  both 

sides. 

Verdict  for  the  plaintiff;  damages  £600. 

Taljburd,  Seijt.,  and  Hogsfins,  for  the  plaintiff. 
Kelly,  Channel,  Seijt.,  and  Marsh,  for  the  defendant. 
[Attomies--^Ftr«  ^  ChUd,  and  Rooper  ^  Bvrck.'\ 


April  26M.        Afterwards  (a),  on  cause  shewn  against  the  defendant's 
1842.        ji^ig  jjigi  fQj.  1^  nonsuit  on  the  point  reserved,  it  was  said  by — 

TiNDAL,  C.  J. — ^The  question  is,  could  the  defendant 
be  a  trespasser  here?  In  the  cases  cited  the  action  was  in 
^  Case,'  and  the  master  for  the  time  being  was  held  exempt 
fr^m  liability,  because,  not  knowing  the  driver,  whom 
perhaps  he  would  not  have  trusted  if  he  had  known  him, 
he  was  considered  not  liable  for  the  driver's  act.  Here 
the  defendant  is  a  joint  trespasser  with  the  postillions, 
(a)  6  Jurist,  372. 


McLaughlin 

V. 


EASTER  TERM,  4  VICT.— C.  P.  357 

All  persons  acting  together  in  trespass  are  co-trespassers.  jg^g 
The  jury  having  found  that  the  carriage  drove  against 
the  gig^  the  postillions  are  trespassers ;  there  certainly  were 
circumstances  in  the  conduct  of  the  defendant  whether  ^^^^^ 
active  or  passive^  from  which  the  jury  might  infer  that  he 
was  acting  in  concert  with  the  postillions,  and  they  have 
so  found.  If  the  defendant  had  remonstrated  with  the 
drivers  or  expostulated — if  there  had  been  any  expression, 
however  sUght,  to  that  effect,  I  should  say  that  the  rule  for 
a  nonsuit  ought  to  be  made  absolute,  for  no  servant  can 
make  his  master  a  trespasser  against  his  will;  but  as  this 
gentleman,  the  defendant,  was  on  the  box,  and  did  not  in- 
terpose to  prevent  the  accident,  though  there  is  not  the 
slightest  evidence  of  any  thing  like  command,  there  is 
enough  evidence  for  the  juiy,  of  assent.  But  there  is  more 
than  passive  acquiescence;  for  the  defendant  says  he  had 
intended  to  have  stopped,  unless  the  plaintiff  had  run 
against  him,  and  had  intended  to  let  the  plaintiff  go  on 
first — meaning  thereby  that  he  had  control  over  the  acts 
of  the  postillions.  I  think  therefore  that  this  is  a  case  in 
which  the  dominus  pro  tempore,  and  not  the  original  mas- 
ter, has  assented  to  an  injury  done  by  the  act  of  the  ser- 
vant, as  in  the  case  of  CkatkUer  v.  Bnmghton  (£)• — ^And  of 
this  opinion  was  the  rest  of  the  Court. 

Rule  for  a  nonsuit  reused. 

{h)  1  Cr.  &  M.  29.    Where  a  the  plaintiff  of  any  interference  on 

master  imd  servant  are  tqgel^r  in  the  master's  part,  but  the  evidence 

a  vehicle,  and  an  accident  occurs,  on  the  part  of  the  defendant  di»- 

firom  which  an  immediate  injury  tinctly  negatives  any  interference: 

ensues,  the  master  is  liable  in  tres-  so  that  the  mere  presence  of  the 

pass  and  not  in  case,  although  the  master  with  the  servant  will  constt- 

servaat  was  driving  and  not  only  tate  him  a  tre^asser,  if  the  act  of 

DO  evidence  is  given  on  the  part  of  the  servant  amount  to  a  trespass. 


PROMOTION. 

In  the  Vacation  after  Hilary  Term,  1842,  F.  S.  Murphy, 
Esq.,  was  called  to  the  degree  of  Seijeant-at-law. 
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1841. 


IN  THE  EXCHEQUER. 
Sittings  at  GuUdhall  after  MichaelmoB  Term,  1841. 

BEFOBE  THE  LOBD  CHIEF  BABON. 


Dee.  I4tth. 

The  defendant 
contemplated 
entering  into 
partnership^ 
with  the  house 
ofB.  &S.V. 
In  furtherance 
of  his  intention 
he  advanced 
£2000  to  them. 
They  removed 
their  banking 
account  at  hU 
recommenda- 
tion, and  chang- 
ed the  name  of 
their  firm  to 
«B.ftS.V.  ft 
Co.;'*  but  no 
formal  deed  of 
partnership  had 
been  signed, 
nor  was  any 
entry  shewn  in 
the  books  of  B. 
ft  S.  V.  which 
proved  the  de- 
fendant to  be  a 
partner : — 
Held,  that  it 
was  a  question 
proper  to  be  left 
to  the  jury, 
whether  the  de- 
fendant were 
liable  as  a  part- 
ner for  the  debt 
ofB.  ftS.  V. 
ft  Co. 


Gabbiel  and  Another  v.  Eyill. 

X  HIS  was  an  action  bronght  by  the  plaintiff  to  recoTer 
the  balance  of  the  value  of  goods  sold  by  him  to  the  de- 
fendant, trading  under  the  firm  of  fi.  &  S.  Yanderplank 
&  Co.  The  firm  had  become  bankrupt  since  the  sale,  and 
its  estate  had  paid  £7S  out  of  an  account  of  j£390,  leaving 
£312  for  which  the  defendant  was  now  sued.  The  plain- 
tiffs' case  was,  that  Evill  was  a  secret  partner.  In  1838  the 
bankrupts  began  to  trade  as  woollen  drapers,  under  the 
name  of  B.  &  S.  Yanderplank.  In  1839  the  defendant 
contemplated  becoming  a  partner  in  the  firm,  and  men- 
tioned this  to  the  house  of  Fletcher  &  Son,  upon  whom  he 
used  to  draw  and  they  on  him;  and  he  said  that  he  wished 
to  raise  £2000,  which  he  was  to  supply  to  the  firm;  and 
in  raising  this  amount  the  house  of  Fletcher  assisted  him. 

A  memorandum  of  the  intended  partnership  was  read. 
The  partnership  was  to  commence  in  April,  and  B.  &  S. 
Yanderplank,  who  had  before  then  banked  with  the  Mary- 
lebone  Bank,  now  removed  their  account  to  Glyn's,  under 
the  recommendation  of  the  defendant,  and  changed  the 
name  of  their  firm  to  B.  &  S.  Yanderplank  &  Co. 

Erk  and  Petersdorff^  for  the  plaintiffs,  relied  on  the  con- 
versation with  Fletcher  &  Son  respecting  the  partnership 
advance  made  to  the  house  of  B.  &  S.  Yanderplank  of  £2000; 
the  altered  style  of  the  firm,  and  the  change  of  the  banking 
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accoimt^  to  shew  that  the  defendant  underlay  the  conse-         2841. 
qnences  and  liabilitieB  of  a  partnership^  which  was  com- 
plete at  the  time  the  a^rance  was  made. 

The  case  for  the  defendant  was,  that  he  was  not  bound 
for  the  debts  of  B.  &  S.  Yanderplank  &  Co.,  until  he  had 
put  his  name  to  the  agreement  for  the  partnership. 

Henry  Fletcher,  a  partner  in  the  firm  of  Fletcher  &  Co., 
said  that  their  house  had  had  many  bill  transactions  with 
the  defimdant.  In  February,  1839,  Evill  told  him  he  con- 
templated partnership  with  some  house — ^he  did  not  say 
which.  In  May,  1839,  EviU  stated  to  the  witness  the  terms 
of  the  proposed  partnership  with  B.  &  S.  Yanderplank, 
and  said  that  he  (Evill)  was  to  advance  £1000  in  cloth 
and  £1000  in  cash,  for  which  latter  amount  he  was  to  be 
at  liberty  to  draw  on  the  firm,  and  proposed  that  the  wit- 
ness should  draw  the  bills  in  his  stead,  because  he  wished 
to  reserve  to  himself  to  draw  upon  the  firm  for  goods  to  be 
supplied  to  them.  He  stated  that  the  firm  was  to  be  called 
B.  &  S.  Yanderplank  &  Co.,  that  he  was  to  be  represented 
by  the  ''Co.;''  that  his  name  was  not  to  appear,  because 
then,  he  would  not  be  able  to  draw  for  the  goods.  Bills 
were  accordingly  drawn  by  the  witness  on  Yanderplanks' 
house,  firom  the  month  of  June,  1839,  to  April,  1840,  and 
discounted  by  him  for  the  defendant. 

Samuel  Yanderplank,  a  member  of  the  late  firm,  said, 
that  the  defendant  had  treated  with  them  as  to  proposals 
for  becoming  partner ;  but  that  it  was  only  a  proposition  for 
a  partnership,  and  was  never  finally  agreed  to.  That  the 
name  of  the  firm  was  altered  by  the  addition  of  "  Co.''  in 
May,  1839;  but  at  that  time,  also,  there  was  only  a  part- 
nership in  prospect.  That  the  partnership  of  B.  &  S. 
Yanderplank  was  dissolved  in  August,  1840,  but  the  de- 
fendant was  never  consulted  about  the  dissolution,  nor  was 
any  account  of  profits  ever  rendered  to  him,  nor  did  he 
ever  claim  any  profits. 
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1841.  Lord  Abingeb^  C.  B.  (in  smnming  up). — The  question 

IB,  whether  there  was  any  actual  partnership  or  not? — 
Drawing  bills  in  contemplation  of  a  partnership  will  not 
of  itself  make  a  man  a  partner. 

I  remember  a  case  in  which  one  Steele  applied  to  Mor- 
ris to  take  Steele's  son  into  partnership^  and  the  terms 
were^  that^  if  the  son  approved  of  the  concern  at  the  end  of 
a  year^  the  father  was  to  be  a  partner^  and  the  firm  to  be 
called  by  the  name  of  Morris  &  Steele.  Upon  this  £6000 
was  advanced  at  once.  During  the  year  Morris  adopted 
the  style  of  Morris  &  Steele,  but  Steele  the  father  did  not 
know  of  it,  though  his  son  did.  And  Lord  Boslyn  held  in 
equity,  and  TkompeoUy  B./  and  a  special  jury,  at  law,  that 
Steele  was  not  liable,  on  the  ground  that  a  mere  advance 
of  money  on  a  prospective  partnership,  in  contemplation 
of  partnership  not  finally  agreed  on,  did  not  make  a  part- 
ner of  the  person  who  advanced  the  money. 

His  Lordship  commented,  too,  on  the  fact,  that  no  one 
entry  had  been  shewed  in  the  books  of  B.  &  S.  Yander- 
plank  &  Co.  which  proved  Evill  to  be  a  partner  in  the 
firm,  and  concluded. — If  you  are  satisfied  that  he  was  a 
partner  you  will  find  for  the  plainti£Ps.  If,  on  the  other 
hand,  there  was  only  a  contemplation  of  partnership,  the 
verdict  must  be  for  the  defendant. 

Verdict  for  the  defendant. 

Erie  and  Petersdorff,  for  plaintiffs. 

Sir  F. PoUock,  A.-G.,  Knowles  and  WUles^ior  defendant. 

[Attornies — Van  Sandau  4r  Cummwgt  and  Atprey,'] 


Afterwards  in  Hilary  Term,  1842,  the  Court  refused  to 
give  a  rule  for  a  new  trial. 
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IN  THE  COMMON  PLEAS. 


BEFORE  LORD  CHIEF  JUSTICE  TIN  DAL. 


Mam  LET  V.  Shaw. 
.  Dee.  23rd. 

Assumpsit  on  a  bin  of  exchange  by  the  plaintiff  as  in-  on  the  trial  of 

dorsee  against  the  defendant  as  acceptor.     Plea,  that  the  *"  "^°?  °^ 

^  *  '  AMumpsit  on  a 

defendant  did  not  accept,  and  two  special  pleas.  bill  of  ex- 

The  canse  was  undefended.  the  cause  Jm 

After  the  handwriting  of  the  defendant  as  acceptor  had  one  of  the^ury 
been  proved,  one  of  the  jury,  on  looking  at  the  bill,  said  »aid  *bat  the 
that  the  stamp  was  a  forgery,  and  stated  to  his  Lordship,  forged,andcaii. 
that  several  respectable  houses  had  been  found  in  posses-  of  the  Judge***" 
sion  of  forged  stamps  to  a  great  extent,  one  of  them  to  the  ^ff^^^l^^'T 

extent  of  £500  worth.  juryman  must 

be  sworn  as 

/.  Jervia,  for  the  plaintiff,  submitted,  that  the  verdict  give  evidence 
must  be  for  the  plaintiff,  as  there  was  not  any  evidence  to  j^rora,V€fo^^ 
shew  that  the  stamp  was  forged.  ^ey  c»n  «ct 

upon  bis  opin- 
ion ;  and  on  his 

TiNDAL,  C.  J. — ^The  gentleman  of  the  jury  who  says  declining  to  be 
that  the  stamp  is  a  forgery,  should  be  sworn  as  a  witness  ness,  the  Judge 
to  give  evidence  to  his  brother  jurors,  before  they  can  act  |J^j  they  must 
upon  his  opinion  (a) .  ^Uinaff**** 

His  Lordship  then  told  the  juryman,  that,  if  he  thought 
proper,  he  might  be  sworn  and  examined  as  a  witness  to 
prove  the  forgery. 

(a)  In  the  case  of  Reg.  v.  Ffde-  bring  to  the  subject;  but  if  any  of 
tick  lUwer,  ante,  Vol.  7>  p.  648,  it  the  jurors  has  a  particular  know- 
was  dedded  that,  where  in  a  crimi-  ledge  of  the  subject,  arising  from 
nal  prosecution  it  is  essential  to  his  being  in  the  trade,  he  ought  to 
prove  the  particular  value  of  an  ar-  be  sworn  and  examined  as  a  wit- 
tide,  the  jury  may  use  that  gene-  ness. 
ral  knowledge  which  any  man  can 
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1840.  The  juryman  stated^  tliat  he  shonld  dedine  being  ex- 

amined as  a  witness. 

TiNDAL^  C.  J.,  to  the  jury. — ^Then^  gentlemen^  you  hare 
only  to  find  your  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

/.  Jervis  and  E.  James,  for  the  plaintiff. 

[Attornies — RoberU  and  ThwaiieiJ] 


COURT  OF  QUEEN'S  BENCH. 


Sittings  at  Westminster  after  Hilary  Term,  1842. 

BEFORE  HR.  JUSTICE  WI6HTMAN. 

{WTio  sat  far  the  Lord  Chief  Justice.) 


1842. 


Feb.Srd.  VeITCH  V.  RUSSBLL. 

A  contract  to      iVsSUMPSIT  for  work  and  labour,  journeys  and  attend- 

pay  a  physician  ^,  . . 

^nnotbeim-     &iices.    Plea,  nou  assumpsit. 

mi^  fiTonfii       '^^  ^^^^  ^**  brought  to  recover  £157  for  the  attend- 

attendance  on  a  auce  of  the  plaintiff  flis  a  physician  upon  the  brother  of  the 

paticnty  but  a  

promiM  at  the  defendant.  The  defendant  was  a  lady  living  at  Bayswater. 
tendance'to'  The  plaintiff  lived  at  Richmond.  The  defendant's  brother, 
pay  him  a  fixed  Thomas  Bcckley,  had  been  attended  by  the  plaintiff  in  his 

turn,  or  a  rea-  ■"  . 

aonabie  com-      professional  Capacity,  from  September,  1839,  to  April,  1840. 

raiM  such  a       Ii^  July,  1840,  the  defendant  wrote  to  the  plaintiff,  stating 

^ppA^MM."   ***  ^®^  brother  had  been  suddenly  taken  ill  again,  and 

tion.  requesting  the  plaintiff  to  go  and  see  him  at  Camberwell. 

The  plaintiff  accordingly  attended  his  patient  from  July  to 

September,  1840,  the  nature  of  the  disease  being  one  that 

required  his  daily  supervision.    In  August  the  patient  was 

removed  to  town,  and  the  defendant  wrote  the  following 

letter  to  the  plaintiff: — 
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"Deat  Sir^ — ^As  your  account  against  me  for  attend-        1942. 
ances  on  my  brother  must  be  rather  a  formidable  one, 
you  will  oblige  me  by  letting  me  have  it  up  to  the  time 
of  his  removal  to  town. — Believe  me,  &c/' 

On  the  9th  of  September  the  defendant  wrote  another 
letter  to  the  plaintiff,  from  which  this  is  an  extract  :— 

"  My  wish  is  to  present  you  with  such  a  sum  as  you 
would  call  upon  me  to  pay  you.  Now,  as  this  can  only  be 
done  by  your  telling  me  what  that  sum  should  be,  I  shall 
feel  greatly  obliged  to  you  by  your  doing  so.  I  really  do 
not  see  how  I  can  spare  you  this  trouble,  for  I  do  not 
know  what  expenses  you  have  incurred,  or  what  you  would 
deem,  under  the  circumstances,  a  suitable  acknowledg- 
ment of  your  great  professional  skill  and  attention.'^ 

The  plaintiff  then  named  the  sum  of  150  guineas,  and  a 
correspondence  ensued,  in  which  the  defendant  objected  to 
the  amount  named,  and  offered  to  pay  £60  or  £70;  and 
on  the  15th  of  December  she  wrote,  desiring  to  know  the 
name  of  the  plaintiff  ^s  bankers,  that  she  might  pay  £70  to 
his  account  "  in  liquidation  of  her  debt.'' 

The  plaintiff  had  paid  £42  for  fly-hire,  and  four  shillings 
a  day  to  the  driver  for  the  six  weeks  between  the  21st  of 
July  and  the  17th  of  September,  1840. 

Sir  F.  Pollock,  A.  G.,  in  opening  the  case,  contended, 
that  the  presumption  that  a  physician  attended  gratui- 
tously was  rebutted  here  by  an  express  promise  to  pay,  as 
in  Style  v.  Smith,  cited  by  Pqpham,  J.,  in  Marsh  v.  RmnS' 
ford{a). 

Thesiger. — ^The  plaintiff  must  be  called.  It  is  admitted 
that  he  is  a  physician,  and  attended  as  such ;  and  a  physician 
is  not  entitled  to  bring  an  action  for  his  fees.     Charley  v. 

(a)  2  Leon.  111.     In  Style  v.  son  medicine,  and  the  father,  in 

Smith,  cited  hy  Popham,  J.,  it  was  consideration  thereof,  promise  to 

detennined  that  if  a  physician,  in  pay  him,  an  action  will  lie  for  the 

the  absence  of  a  father,  give  his  money. 
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1842.  Bolcot(b).  Nor  caa  he  mamtain  an  action  for  work  and 
labour  as  a  sui^eonj  if  he  have  passed  himself  off  as  a 
physician^  whether  he  have  a  diploma  or  not.  XApscambev. 
Holmes  {c).  The  letter  of  September  15th  must  be  taken 
as  an  admission  of  a  debt  to  the  amount  of  iE70^  either  for 
services  rendered  or  upon  an  account  stated.  But  the  ac- 
count stated  must  have  a  pre-existing  debt  to  support  it. 
The  case  from  Leonard  does  not  apply^  for  no  contract  can 
now  be  enforced  upon  the  ground  of  a  moral  obligation  to 
pay.  JVennall  v.  Adney{d):  Eaaitoood  v.  Kenyan  (e). 

WiGHTMAN,  J. — It  appears  to  me  that  the  present  case 
is  not  like  those  cited  for  the  defendant.  Whatever  the 
general  rule  may  be,  I  think  that  here  there  is  evidence  to 
go  to  the  jury  of  an  express  contract. 

Thesiger  then  addressed  the  jury  for  the  defendant. 

WiGHTMAN,  J.  (in  summing  up). — This  is  an  action  by 
a  physician  to  recover  reasonable  compensation  for  his  pro- 
fessional services.  Such  an  action  is  unusual,  because 
there  is  in  general  a  conventional  mode  of  payment,  which 
may  be  accounted  for  by  the  obvious  impossibility  of  set- 
ting a  specific  value  on  services  chiefly  intellectual.  But 
though  the  action  is  unusual,  it  is  still  a  novel  doctrine  to 
me,  to  hear  that  a  physician  cannot  contract  for  compensa- 
tion. All  that  the  cases  decide  is,  that  a  contract  cannot 
be  implied  from  the  mere  fact  of  a  physician's  attend- 
ance on  a  patient ;  but  he  may  contract  for  a  fixed  sum,  or 
for  a  reasonable  compensation  at  the  end  of  his  attend- 
ance. It  is  for  you  to  say,  whether  there  was  here  a  con- 
tract that  Dr.  Yeitch  should  be  remunerated  for  his  ser- 
vices )  and  you  will  collect  such  a  contract,  if  you  should 
be  of  opinion  that  there  was  one,  not  merely  from  the 

(i)  4  T.  R.  317.  See  also  Bat-  (c)  2  Camp.  441. 

ter^by  v.  Lawrence^  I  Car.  &  Mar.  {d)  3  B.  &  P.  252,  n. 

p.  277.  \e)  11  A.  &E.438. 


In  the  ensuing  term  Pottock,  A.  G.^  obtained  a  rule 
for  a  new  trial,  upon  the  ground  that  the  verdict  was 
against  evidence,  which  rule  was  afterwards  discharged  on 
the  ground  that  the  jury  had  negatived  the  existence  of 
«ny  contract;  but  the  Court  was  of  opinion  that  a  phy- 
'«cian  might  enter  into  a  contract  for  the  payment  of  his 
fees,  and  enforce  that  contract;  and  said,  that  the  Court 
had  recently  decided  the  point  in  the  same  way  in  the 
-case  of  a  barrister  (jr),  and  also  in  that  of  an  arbitrator  (A). 

(ff)  Egan  v.  Guard,  of  the  Kensington  Union, 

{h)  Hoggins  v.  Gordon^  11  Law  J.,  New  S.,  Q.  B.  286. 

VOL.  I.  B  B  N.  P. 
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request  to  attend,  but  from  the  other  circumstances  of  the  ,0.0 
case.  The  question  is,  whether  there  was  such  an  agreement, 
or  whether  the  whole  matter  was  left  on  the  ordinary 
footing  between  physician  and  patient.  On  the  30th  of 
August  the  defendant  writes  a  letter,  from  which  it  ap- 
pears that  she  considered  there  was  an  account  between 
them,  and  that  Dr.  Yeitch  did  not  stand  in  the  ordinary 
position  occupied  by  a  physician  in  relation  to  his  patient. 
Does  this  letter  lead  your  minds  to  the  conclusion  that 
there  was  a  previous  agreement?  The  letter  of  9th  Sep- 
tember is  important,  for  it  puts  the  case  somewhat  on  a 
different  footing  from  that  which  generally  exists  in  these 
ca^es,  as  the  patient  usually  does  not  ask  what  expenses 
his  physician  has  incurred.  Again,  until  the  very  last,  the 
defendant  does  not  so  much  object  to  pay,  as  to  pay  150 
guineas.  If  you  can  infer  from  the  case  a  definite  con- 
tract to  pay  money  out  of  pocket,  then  there  is  a  precise 
sum  which  has  been  shewn  to  have  been  spent  by  the 
plaintiff. 

Verdict  for  the  defendant. 

Pollock,  A.  G.,  Peacock,  and  Luttaychej  for  the  plaintiff. 
Thesiffer,  Warren,  and  Bouill,  for  the  defendant. 

[Attornie»— r.  ^  S,  Naglor,  and  Tuetin  ^  Barlow.'} 


CASES  AT  NISI  FRIUS, 
Second  Sitting  at  Westminster  in  Easter  Term,  1842. 

BEFORE    MR.  JUSTICE    COLERIDGE. 


AprU2Ut.  Walker  v.  Masset  and  Another. 

In  Q.  B.  a  1  HIS  caose  had  been  entered  for  trial  at  the  first  sitting 

tewd  for^truT  i^  tl^8  term.    The  first  sitting  was  on  the  16th  of  April, 

^^^^l^lll^^'  «nd  was  continued  by  adjournment  to  the  18th  and  19th. 

and  not  tried  at  The  secoud  sitting  was  on  the  20th  of  April,  and  was  con« 

cannot  be  uied  tinned  by  adjournment  to  the  2l8t.    This  cause  was  in  the 

dtd^grn'^tera,  ^^^^n  list  of  causcs  for  trial  on  the  19th,  but  was  not 

unless  the  re-  reached  at  the  rising  of  the  Court  at  three  o'clock  on  that 

cord  and  wnt 

of  distringas  are  day.     On  the  20th,  the  plaintiff's  attorney  applied  at  the 

Vheday  ap-   *  Marshal's  office  for  the  writ  of  distringas  and  record,  in 

•econd^sUdn^*  ordcr  to  havc  them  resealed,  when  he  was  informed  by  th^ 

and  if  there  be  proper  officcr  that  the  cause  had  been  struck  out  of  the 

no  resealing  be-  iii  ^  •••  i  i*-* 

fore  the  day  ap-  hst,  and  could  uot  be  tried  at  the  second  sitting,  because 
tecond^sitting*  *^®  ^^*  ^^  distringas  and  record  had  not  been  resealed 
the  cause  will,   previous  to  the  second  sitting.  ' 

under  the  rule    "^  ^ 

of  25th  Novem- 

omitted  from  Piatt,  for  the  plaintiff,  applied  that  the  cause  might  be 

rf^tilTse  wnd*'  restored  to  its  place  in  the  list,  and  that  it  should  be  tried  in 
sitting,  and  the   its  regular  Order  at  the  then  sittings,  the  causes  which  had 

Judge  at  Nisi  _ 

Prius  will  not  stood  before  it  not  having  all  been  disposed  of.  He  moved 
?nglfterwa^'s,  <^^  the  affidavit  of  Mr.  Dickson,  which  stated  the  foregoing 
!S**'*"'*liT  *acts;  and  he  argued,  that  as  the  Marshal's  office  closed 

the  cause  tried  >  o        ^ 

at  the  second  at  two,  and  was  again  open  only  firom  six  to  eight,  and  the 
where 'the'*^  Seal  officc  closed  at  five,  the  plaintiff's  attorney  could  not 
^rewhed  in  ^*^®  6^*  ^^  TeooTii  from  the  Marshal's  office  eaxly  enough 
Its  order.  on  the  19th  to  have  had  it  resealed  before  the  20th>  which 

was  the  day  of  the  second  sitting. 

The  Hon.  T.  Denman  stated,  that  whenever  records 
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were  not  resealed  before  the  sitting  day,  the  cases  were        |g|2. 
always  struck  out  of  the  list,  and  that  that  had  been  the 
uniform  practice  under  the  role  of  the  29th  of  November, 
1825(a). 

Wordsworth^  for  the  defendants. — ^It  was  quite  possible 
for  the  plaintiff's  attorney  to  have  taken  away  his  jury  pro- 
cess and  record  and  have  got  them  resealed ;  and  even  if 
he  could  not,  the  rule  is  imperative  j  and  if  the  record  and 
jury  process  are  not  resealed  before  the  second  sitting  has 
begun,  the  party  will  only  be  entitled  to  try  at  the  next 
sitting,  which  is  the  third;  and  with  respect  to  any  sup- 
posed inconvenience,  that  can  be  only  considered  on  an 
application  to  rescind  the  rule. 

Piatt. — ^I  admit  that  the  resealing  is  necessary  to  make 
the  cause  triable ;  but  if  the  cause  is  not  yet  called  on,  and 
the  record  is  in  a  perfect  state  before  it  is  called  on,  I  hope 
that  your  Lordship  will  allow  it  to  be  tried. 

CoLEEiDaEy  J.— -It  is  conceded  that  this  record  was  not 
resealed  till  after  the  commencement  of  the  present  sitting* 
The  rule  of  1826  says,  that  it  must  be  resealed  before  the 
sitting  at  which  the  cause  is  tried.  I  do  not  enter  at  all 
into  the  merits  of  the  rule,  or  whether  the  sittings  conti* 


(«)  The  followiDg  18  a  copy  of     to  the  said  rale,  it  is  hereby  ordered 

tfaersleof  29ih  November,  1825 :—  by  Oie  Lord  Chief  Justice,  that  the 

**  Whereas,   by  a  rule  made  in  Marshal  do  not,  after  the  present 

Easter  Term,  33  Geo.  3,  (1793),  it  sittings,  insert  in  the  daily  list  of 

was  ordered  by  the  Court, '  that  the  causes  for  trial  any  causes  wherein 

writs  of  distringas  and  the  records  the  writ  of  distringas  and  record 

in  eanaes  whidi  stand  over  from  shall  not  have  been  regularly  re- 

one  sittings  to  another,  be  reg»-  sealed  previous  to  the  sitting  to 

gnlariy  resealed  previous  to  the  sit-  which  the  same  cause  may  stand 

tings  to  which  they  stand  over,  or,  over,  according  to  the  sud  recited 

faidefaalt  thereof  the  causes  be  not  rule." 
tried.'  N^w  for  enforcing  obedience 

B  b2 
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nuing  de  die  in  diem  be  a  convenience  or  not;  but  I  am 
clearly  of  opinion^  that  under  that  rule  this  cause  cannot 
be  tried. 

Application  refused. 

Piatt,  for  the  plaintiff. 
Wordsworth,  for  the  defendants. 

[Attorniea — Battye  ^  Co.,  and  Macduff^  Fitzgerald,'] 


Sitting  in  London  in  Trinity  Term,  1842. 

BBFOBE   MR.   JUSTICE   WIOHTMAN. 


June  nth.  Ward  and  Another  t;.  Morrison  and  Others. 

ifa  party  makes  -LJeBT.  The  first  couut  of  the  declaration  stated,  that 
note^  whe°i^y  *te  defendants,  on  the  28th  of  January,  1841,  made  their 
uT  a'°the*iai  -  P'^^°^^®*0'y  ^^^^f  ^^^  thereby  promised  to  pay  to  the  plain- 
tiff, or  order,  tiffs,  or  their  order,  "  £600,  with  interest  thereon,  at  the 
interest 'there-  i^tc  of  six  per  ccut.  per  auuum,  twelve  months  after  the 
ofiixper  wm.  ^**®  thereof,''  and  that  although  the  defendants  had  paid 
per  annum,       the  interest  when  the  note  became  due,  yet  they  had  not 

twelve  months  , ,  •■ 

afterdate/' the  pud  the  Said  £600.  There  was  also  a  second  and  third 
iisfuie  jury^'in  <^ounts  for  interest  and  upon  an  account  stated.  Fleas  to 
allowing  inter-  the  first  couut,  that  the  defendants  did  not  make  the  note, 

est  up  to  the  '  ' 

time  of  signing  and,  to  the  sccoud  and  third  counts,  that  the  defendants 

Judgment,  to  •    j  Ui.  j 

allow  it  at  the    wcrc  uever  mdebted. 

rate  of  five  per 
cent.  only. 

It  was  opened  by  UdaU  for  the  plaintiffs,  that  the  de- 
fendants had  paid  the  interest  at  six  per  cent,  up  to  the 
time  when  the  note  became  due,  and  that  the  only  question 
was,  whether  the  jury  would  give  six  per  cent,  on  the 
principal  sum  of  £600  from  the  time  the  note  became 
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869. 


payable  till  tlie  time  of  signing  judgment^  or  whether  they 
would  give  five  per  cent,  only  (a). 

WioHTMAN,  J. — I  should  think  the  jury  will  not  give 
more  than  five  per  cent. 


1642. 


The  making  of  the  note  was  proved^  and  the.  note  was  in 
the  terms  stated  in  the  declaration. 


WioHTMAN^  J-  (ii^  summing  up.) — K  parties  have  made 
a  contract  for  six  per  cent  on  a  bill  of  exchange^  they  must 
.abide  by  that  contract;  but  where  you  have  to  allow  in* 
terest  as  damages  for  the  non-payment  of  money  at  a  time 
agreed  on^  you  will  probably  think  five  per  cent,  suffident 

Verdict  for  the  plaintiff,  for  611/.  Ss.,  being 
the  amount  of  the  note,  with  interest  at 
five  per  cent. 

UdaU,  for  the  pluntiflfs. 

Pkbmy  for  the  defendants. 

[Attornies— 7Ft£tifMon  4*  Hill,  and  Frowd.'] 


(a)  By  the  itat  3  &  4  Will.  4, 
c.  42,  8.  28,  it  is  enacted,  **  That 
upon  all  debts  or  sums  certain  pay- 
able at  a  certain  time,  or  other- 
vise,  the  jury  on  the  trial  of  any 
issue,  or  on  any  inquisition  of  da- 
mages, may,  if  they  shall  think  fit) 
allow  interest  to  the  creditor,  at  a 
rate  not  exceeding  the  current  rate 
of  interest,  from  the  time  when 
such  debts  or  sums  certain  were 
payable,  if  such  debts  or  sums  cer- 


tain be  payable  by  virtue  of  some 
written  instrument  at  a  certain 
time,  or,  if  payable  otherwise,  then 
from  the  time  when  demand  of 
pa3rment  shall  have  been  made  in 
writing,  so  as  such  demand  shall 
give  notice  to  the  debtor  that  inter- 
est will  be  claimed  from  the  date  of 
such  demand  until  the  term  of  pay-; 
ment ;  provided  that  interest  shall 
be  payable  in  all  cases  where  it  is 
now  payable  by  law." 


CASES  AT  NISI  PRIUS, 
Adjwamed  Sittings  in  London  after  Trinity  Term,  1842. 

BEFORE    LOBD  DENMAN^   C.   J. 


June  30th.  LiTTLE   9.  OlDAKXB* 

A  phyddan  ASSUMPSIT  for  work  and  labour^  with  a  count  upon 

hbf^forl^y  an  account  stated.    Flea,  non  assumpsit, 

donf  i*a^"  It  was  opened  by  Butt,  for  the  plaintiff,  that  the  plaintiff 

fician,  either  in  was  a  suTgeou  and  a  member  of  the  Bojal  College  of  Bur* 

prescribing  me-  geous,  and  also  physiciau  to  an  institution  for  curing  con* 

Swltt  bttt*ifhe  tractions  of  the  feet;  and  that  in  the  months  of  August 

acts  as  a  sur.  a^d  September,  1889,  he  had  cured  the  defendant  of  the 

geon,  or  in  any  ^  '  ' 

other  capacity  Venereal  disease,  the  plaintiff  having  attended  the  defendant 

physician,  he  ^ot  as  a  phjsician,  but  as  a  surgeon.     He  submitted  that 

im  acSon'for'a  *lt^ough  a  phjsician  could  not  maintain  an  action  for  his 

compensation  fees,  there  was  no  law  to  hinder  a  physician,  who  was  also 

Ibr  what  he  has  r  ^  ^ 

done,  provided  a  surgeou,  from  practising  as  a  surgeon,  and  recovering 
that^wJ^ot  the  value  of  his  services,  in  the  same  way  as  a  physician 
done  by  him  as  ^ould  if  he  woTO  employed  to  write  a  book.    He  cited  the 

a  physician  ;  '     "^ 

and  the  fact       case  of  Battersby  v.  Lawrence  (a). 

tiff  was^not'paid  Mr.  BelfouT,  the  secretary  to  the  Boyal  College  of  Sur- 
wh"  he  ViT"  8^^^  proved  the  seal  of  that  college  to  the  plaintiff's 
consulted,  goM    diploma  as  a  member  of  it,  dated  the  17th  of  August^ 

to  show  that  he    ^  '  o       ' 

was  not  acting     1832  (i). 
as  a  physician, 

{a)  AnUy  p.  277.  Imt  of  the  College  of  Boo^^mom  and 
(&)  One  object  of  tliis  evidence  has  not  passed  the  eumination 
no  doubt  was  to  shew  that  the  prescribed  by  the  stat  S  Hen.  8,  c. 
plaintiff  was  a  sm^on  as  well  as  a  11.  It  appears,  however,  from  the 
physician.  It  is,  however,  weH  cases  of  Bamett  v.  Glouop  and 
worthy  of  consideration,  whether  a  Gremare  r.  Le  Clerc  Bois  Falon, 
person  who  is  not  authorized  to  hereafter  cited,  that,  in  order  to 
practise  as  an  apothecary,  and  who  raise  that  question,  a  defence  on 
practises  as  a  surgeon,  can  recover  this  ground  must  be  specially  plead- 
either  for  attendance  as  a  surgeon,  ed,  and  that  the  defendant  must 
or  for  medicines  given  by  him  in  a  shew  by  evidence  that  the  plaintiff 
auigical  case,  if  he  be  not  a  mem«  is  not  a  member  of  the  College  of 
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.    It  was  proved  by  a  female  servant  of  the  plaintiff,  that 
the  defendant  came  to  her  master^s  house  as  a  patient  se- 


Surgeotts,  and  also  (as  it  seems) 
that  he  has  not  passed  the  ezami- 
nation  prescribed  by  the  stat  3 
Hen.  8,  c.  11.  From  the  case  of 
BameU  v.  OUmop,  1  Scott,  621, 
it  appears  that,  where  the  phiintiff 
Would  have  had  a  good  cause  of 
action  at  common  law,  but  that 
the  promise  is  void  because  the 
requisites  of  a  statute  have  not  been 
complied  with,  the  defendant  must 
plead  it  specially,  and  cannot  take 
advantage  of  this  defence  on  the 
general  issue.  And  it  was  for  some 
time  considered  doubtful  whether, 
in  an  action  on  an  apothecary's 
bill,  the  defendant  was  not  bound 
to  plead  that  the  plaintiff  was  not 
entitled  to  practise  as  an  apothe- 
cary, if  he  meant  to  put  the  plain- 
tiff to  prove  it ;  but  it  now  appears 
to  be  settled  by  the  case  of  Wag^ 
Mt^fB^.  Skarpe,  3  Mee.  &  W.  521, 
that  the  plaintiff  must  prove,  even 
on  the  general  issue,  that  he  is 
entitled  to  practise  as  an  apothe- 
cary, in  consequence  of  the  express 
terms  of  the  21st  sect,  of  the  Apo- 
dieearies'  Act,  66  Geo.  3,  c.  194. 
By  the  sUt.  3  Hen.  8,  c.  11, 
after  reciting  (inter  alia)  '*  That 
common  artificers,  as  smiths,  weav- 
ers, and  women,  boldly  and  ac- 
customably  take  upon  ^em  great 
cures  and  things  of  great  difficulty, 
in  the  which  they  partly  use  sor- 
cery and  witchcraft,"  it  is  enacted, 
"  That  no  person  teiiiun  the  dty  of 
Londony  nor  wUMn  seven  miies  of 
the  same,  take  upon  him  to  exer- 
cise and  occupy  as  a  physician  or 
surgeon,  except  he  be  first  exa- 
mined, approved,  and  admitted  by 
the  bishop  of  London  or  by  the 


dean  of  St  Paul's  for  the  time 
being,  calling  to  him  or  them  four 
doctors  of  physic,  and  for  surgery 
other  expert  persons  in  that  fa- 
culty, and  for  the  first  examiner 
tion  such  as  they  shall  think  con- 
venient, and  afterwards  alway  four 
of  them  that  have  been  so  ap- 
proved, upon  the  pain  of  forfeiture, 
for  every  month  that  they  do  occupy 
as  physicians  or  surgeons  not  ad- 
mitted nor  examined  after  the  te- 
nour  of  this  act,  of  £5,  to  be  employ- 
ed, the  one-half  thereof  to  the  use 
of  our  sovereign  Lord  the  King,  and 
the  other  half  thereof  to  any  person 
that  will  sue  for  it  by  action  of  debt, 
in  which  no  wager  of  law  nor  pro- 
tection shall  be  allowed."  And  by 
sect.  2  of  that  statute,  **  And  over 
this,  that  no  person  out  of  the  said 
eUy  and  precinct  ofsevenmiles  of  the 
same,  except  he  have  been  (as  is 
said  before)  approved  in  the  same, 
take  upon  him  to  exercise  and  oc- 
cupy as  a  physician  or  surgeon  in 
any  diocese  within  this  realm;  but 
if  he  be  first  examined  and  ap- 
proved by  the  bishop  of  the  same 
diocese,  or  he  being  out  of  the  dio- 
cese, by  his  vicar-general,  either  of 
them  calling  to  them  such  expert 
persons  in  the  said  fiusulties  as  their 
diserotion  shall  think  convenient, 
and  giving  their  letters  testimonials 
under  their  seal  to  him  that  they 
shall  so  approve,  upon  like  pain  to 
them  that  occupy  contrary  to  this 
act  (as  is  above  said),  to  be  levied 
and  employed  after  the  form  be- 
fore expressed."  By  sect.  3  of 
the  same  statute,  then  is  a  sav- 
ing of  the  privileges  of  Oxford 
and  Cambridge.    As  this  statute 
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veral  times  a  week  during  tlie  months  of  August  and  Sep- 
tember, 1839 ;  but  this  witness,  in  her  cross-examination^' 


does  not  give  costs,  a  plaintiff  vho 
recovered  penalties  under  it  would 
not  be  entitled  to  any  costs  at  all. 
Shore  v.  Maduton,  1  Salk.  206; 
Ck>m.  Dig.  tit.  Costs,  A.  2  ;  Hul- 
lock  on  Costs,  17, 212. 

By  the  stat.  34  &  35  Hen.  8, 
c.  8,  after  reciting,  That  by  the 
Stat  3  Hen.  8,  c.  11, '  for  the  avoid- 
ing of  sorceries,  witchcrafts,  and 
other  inconveniences,  it  was  enact- 
ed, that  no  person  mtkm  the  city  * 
of  London^  nor  wilhin  seven  milee 
of  the  same,  should  take  upon  him 
to  exercise  and  occupy  as  physician 
or  surgeon,  except  he  be  first  exa- 
mined, approved,  and  admitted  by 
the  bishop  of  London  and  other,  un- 
der and  upon  certain  pains  and  pe- 
nalties in  the  same  act  mentioned : 
Sithence  the  making  of  which  said 
act,  the  company  and  fellowship 
of  surgeons  of  liondon,  minding 
only  their  own  lucres  and  nothing 
the  profit  or  ease  of  the  diseased  or 
patient,  have  sued,  troubled,  and 
vexed  divers  honest  persons,  as 
well  men  as  womeny  whom  God 
hath  endued  with  the  knowledge 
of  the  nature,  kind,  and  operation 
of  certain  herbs,  roots,  and  waters, 
and  the  using  and  ministering  of 
them  to  such  as  been  pained  with 
customable  diseases,  as  women's 
breasts  being  sore,  a  pin  and  the 
web  in  the  eye,  uncomes  of  hands, 
burnings,  scaldings,  sore  mouths, 
the  stone,  strangury,  saucelim  and 
morphew,  and  such  other  like  dis- 
eases; and  yet  the  said  persons 
have  not  taken  any  thing  for  their 
pains  or  cunntng,  but  have  minis- 
tered the  same  to  poor  people  only 
for  neighbourhood  and  God's  sake, 


and  of  pity  and  charity^  And  it  is 
now  well  known,  that  the  surgeons 
admitted  will  do  no  cure  to  any 
person  but  where  they  shall  know 
to  be  rewarded  with  a  greater  sum 
or  reward  than  the  cure  extend- 
eth  unto,  for  in  case  they  would 
minister  their  cunning  unto  sore 
people  unrewarded,  Uiere  should 
not  so  many  rot  and  perish  to 
death  for  lack  or  help  of  surgery,  as 
daily  do;  but  the  greatest  part  of 
surgeons  admitted  been  mudli 
more  to  be  blamed  than  those  per- 
sons that  they  trouble,  for  although 
the  most  part  of  the  persons  of  the 
said  craft  of  surgeons  have  small 
cunning,  yet  they  will  take  greftt 
sums  of  money  and  do  little,  there- 
fore, and  by  reason  thereof,  ihey 
do  oftentimes  impair  and  hurt  their 
patients,  rather  than  do  them  good/ 
"In  consideration  whereof,  and  far 
the  ease,  comfort,  sueeour,  help, 
relief  and  health  of  the  King's  poor 
subfeets,  inhabitants  of  this  realm, 
now  pained  or  diseased,  or  that 
hereafter  shall  be  pained  or  dis- 
eased, be  it  ordained,  established, 
and  enacted,  by  authority  of  this 
present  Parliament,  that  at  all  times 
from  henceforth,  it  shall  be  lawful 
to  every  person  being  the  Ring's 
subject,  having  knowledge  and  ex- 
perience of  the  nature  of  herbs, 
roots  and  waters,  or  of  the  opera- 
tion of  the  same  by  speculation  or 
practice,  within  any  part  of  the 
realm  of  England,  or  within  any 
other  the  King's  dominions,  to  prac- 
tise, use,  and  minister  in  and  to 
any  outward  sore,  uneome  wound, 
apostemations,  outward  swelling  or 
disease,  any  herb  or  herbs,  ointr 
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'said,  *' 
and 


My  master  is  a  physician^  and  is  called  Dr.  Little, 
I>r.  Little'  is  on  the  door/' 


mentSf  balhs,  puUeu,  and  emplaU- 
ier$f  according  to  their  cunning, 
experience,  and  knowledge  in  any 
of  the  diaeaaes,  sorefl,  and  maladies 
beforeudd,  and  all  other  like  to  the 
■ame,  or  drinks  for  the  atone,  strau" 
ffury,  or  aguee,  without  suit,  vexa- 
tion, trouble,  penalty,  or  loss  of  their 
goods,  the  foresaid  statute  in  the 
foresaid  3rd  year  of  the  King's  most 
gracious  reign,  or  any  other  act,  or- 
dinance, or  statute  to  the  contraiy 
heretofore  made,  in  anywise  not- 
withstanding."    With  respect   to 
this  statuCe,  Lord  Chief  Baron  Co- 
myns  says  (Com.Dig.  tit.  Physician, 
D.),  that  it  *'  enables  only  to  make 
application  to  external  sores,  &c.» 
not  to  internal."    In  Le  Colledge 
de  Phyeitkau'  case,  Littleton's  Re- 
ports,   349,    Lord    Chief   Justice 
'Biehardeon,  in  delivering  the  judg- 
ment of  the   Court  of  Common 
Pleas,  says,  **  On  consideration  of 
the  34  Hen.  8,  we  are  of  opinion, 
•that  this  statute  reaches  neither  in 
-words,  nor  in  intent  and  meaning, 
to  give  liberty  to  any  person  that 
practises  or  exercises  for  lucre  or 
profit;  and  it  is  apparent  from  the 
preamble,  and  the  statute  also,  that 
it  was  made  principally  against  chi- 
Turgeons,  who  were  covetous ;  for  the 
statute  has  limited  who  shall  prac- 
tise and  for  what  diseases,  and  the 
parties  licensed  by  it  were  those  who 
were  good  honest  people,  as  old  wo- 
men, and  such  who  will  give  neigh- 
bourly physic  for  charity  and  piety, 
and  not  such  as  seek  gain  by  it,  as 
empiricks,  who  do  not  any  thing  for 
piety  and  charity;  so  that  this  sta- 
tute excludes  all  those  who  take 
any  money  or  gain."    This  case 


afterwards  came  before  the  Court 
of  King's  Bench,  on  a  writ  of  error, 
[nom.  Butler  v.  Free,  of  the  CoiL 
ofPhysitians,  Cro.  Car.  256.],  but 
the  propositions  of  law  laid  down 
by  L.  C.  J.  Richardsony  as  above 
stated,  do  not  appear  to  have  been 
at  all  questioned ;  however,  on  that 
occasion,  L.  C.  J.  Richardion  (who 
had  then  become  Lord  Chief  Justice 
of  England)  conceived  that  the 
statute  34  &  36  Hen.  8,  c.  8,  was 
virtually  repealed  by  the  stat.  1 
Mar.,  sess.  2,  c.  9  [which  confirms 
the  Stat.  14  h  15  Hen.  8,  c.  5, 
which  ratified  the  charter  of  the 
College  of  Physicians];  but  Mr. 
Justice  Croke  was  of  opinion,  that 
as  the  Stat.  34  &  35  Hen.  8,  c.  8, 
does  not  mention  the  stat.  14  &  15 
Hen.  8,  c.  5,  which  "was  for  Phy- 
sicians" ;  and  as  the  stat.  34  &  35 
Hen.  8,  c.  8,  was  concerning  chi- 
rurgeons,  "  that  statute  was  never 
intended  to  be  taken  away  by  the 
act  of  primo  Marise."  But  upon 
this  point,  Mr.  Justice  Jones  and 
Mr.  Justice  Whitlocke,  would  not 
deliver  their  opinions,  but  all  the 
Judges  resolved,  that,  admitting 
the  stat.  34  &  35  Hen.  8,  c.  8,  to 
be  in  force,  the  defendant  had 
pleaded  a  bad  plea,  and  the  judg^ 
ment  therefore  was  against  him. 

By  the  stat.  18  Geo.  2,  c.  15, 
which  was  an  act  for  making  the 
surgeons  of  London  and  the  bar- 
bers of  London  two  separate  and 
distinct  corporations,  it  is  enacted, 
[by  sect.  8]  that,  "  all  such  who 
already  have  been,  or  hereafter 
shall  be,  examined  and  approved 
pursuant  to  the  rules  of  the  said 
company,  [of  surgeons  made,  esta- 
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It  was  also  proved  by  Mr. 
summons  on  the  defendant, 

blbhedy  and  incorporated  by  this 
act],  shall  be  entitled  to  practiie 
freely  and  without  restraint  tbe  art 
and  science  of  surgery  throughout 
all  and  every  his  Majesty's  domi- 
nions,  any  law  or  custom  to  the 
contrary  notwithstanding.' '  1  n  the 
preamble  of  that  statute,  letters  par 
tent  of  5  Car.  1  are  recited,  which 
contain  a  clause,  prohibiting  persons 
finom  practising  sui^ery  for  lucre  or 
profit^  in  London,  or  within  seven 
milesy  unless  they  had  been  ex- 
amined by  two  or  more  of  the 
Masters  or  Governors  of  the  Mys- 
tery and  Commonalty  of  Barbers 
and  Surgeons,  or  by  four  of  the 
examiners  of  the  suigeons  of  Lon* 
don ;  but  the  stat  18  Geo.  2, 
c.  15,  does  not  appear  either  to 
confirm  this  prohibitory  provision 
of  the  letters  patent,  or  to  contain 
any  enactment  of  a  similar  kind. 

In  the  case  of  Gremare  v.  Z« 
Clerc  BoU  Fahn,  2  Camp.  144, 
which  was  an  action  by  a  French 
emigrant  priest,  resident  in  Lon- 
don, against  another  French  emi- 
grant priest  for  attendance  as  a 
surgeon.  The  defendant  relied  on 
the  Stat.  3  Hen.  8,  c  11,  s.  1 ;  but 
Mr.  Garrow,  for  the  plainti£^ 
**  innsted  that  there  being  no  abso" 
lute  prohibition  of  persons  unli- 
censed acting  as  surgeons,  they 
might  maintain  an  action  against 
persons  whom  they  bad  attended 
and  cured.  By  paying  the  penalty 
of  iS5  a  month,  they  satisfied  the 
statute."  **  Lord  EUenborough  vruB 
of  opinion  that  the  action  was 
maintainable,  and  the  plaintiff  re- 
covered a  verdict  for  20^"  "In 
the  ensuing  term,  Clifford  obtained 


.  Lane,  who  served  the  writ  of 
that  the  latter  said  it  was  for 

a  rule  to  shew  cause  why  the  tct* 
diet  should  not  be  set  aside,  on 
the  ground  that  the  plaintiff's  con- 
duct in  practising  as  a  surgeon  was 
illegal,  and  that  he  could  not  be 
entitled  to  recover  a  compoisation 
for  his  labour,  on  the  very  same 
evidence  which  would  convict  bim 
of  the  penalty  of  £5  a  month.  Bat 
when  cause  was  shewn,  the  cooit 
said  that  it  had  not  been  proved 
that  the  plaintiff  was  not  regularly 
licensed  as  a  member  of  the  CoUegt 
of  Surgeons,  which  he  might  be^ 
although  he  was  a  French  emigrant 
priest;"  and  the  rule  to  set  aside 
tbe  verdict  was  dischaiged.  It  is 
difficult  to  understand  what  is 
meant  in  Mr.  Garrow*»  aiguraent, 
by  the  statement  that  the  statute 
3  Hen.  8,  c.  11,  contains  "no 
absolute  prohibition  of  persons  un- 
licensed acting  as  surgeons^"  aa  the 
terms  of  this  statute  appear  to  be 
quite  as  probibitoryi  and  in  terms 
nearly  similar  to  tbose  of  the  stat. 
29  Car.  2,  c.  7,  (for  the  better  ob- 
servance of  the  Lord's  Day),  under 
which  contracts  made  by  persons 
in  iheir  trades  on  a  Sunday  are 
held  void. 

In  the  case  of  Cope  v.  Rotolande, 
2  M.  &  W.  149,  the  doctrine  as  to 
contracts  forbidden,  either  by  com- 
mon or  statute  law,  was  much  conr 
sidered,  and  tbe  case  of  Gremare 
V.  Le  Clerc  Bote  VaUm  cited;  and 
in  the  case  of  Cope  v.  Rowtanie^  it 
was  held,  that  a  broker  cannot 
muntain  an  action  for  work,  1»- 
bour,  and  commission  for  buying 
and  selling  stock,  &c.,  unless  duly 
licensed  by  the  Mayor  and  Alder- 
men of  the  city  of  London,  pursu- 
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ant  to  the  stat.  6  Atinei  e.  16 ;  and 
Baron  Parke,  in  deli?  ering  jadg- 
ment  in  that  case,  laid,  "It  is 
perfectly  settled,  that  where  the 
contract  which  the  plaintiff  seeks 
to  enBMTce,  be  it  express  or  inipHed| 
is  expresdy  or  by  implication  for^ 
bidden  by  common  or  statute  law, 
no  conrt  will  lend  its  assistance  to 
give  it  effect.  It  is  equally  dear, 
that  a  contract  is  void  if  prohibited 
by  statute,  though  the  statute  in- 
flicts a  penalty  only,  because  such 
penalty  implies  a  prohibition;  and 
it  may  be  safely  laid  down,  not* 
withstanding  some  dicte  apparently 
to  the  contrary,  that,  if  the  contract 
be  rendered  illegal,  it  can  make  no 
difibrence,  in  point  of  taw,  whether 
the  statute  which  makes  it  so  has 
in  view  the  protection  of  the  reve- 
Bne,  or  any  other  object*  The  sole 
question  is,  whether  the  statute 
wteam  to  prohibU  the  contact* 
And  in  the  same  judgment,  Ba- 
TOD  Parke  also  says,  ^^one  other 
oase,  cited  for  the  plaintiff,  remains 
to  be  noticed;  it  is  that  of  Chremare 
T«  Le  Clere  Boi$  Falon^  in  which 
Lord  EUefAonmgh  held  that  the 
plaintiff  could  recover  for  surgery 
and  medicines,  though  he  had  not 
been  admitted  pursuant  to  the 
statute  3  Hen.  8,  c  11,  s,  1.  It  is 
certeinly  diflkult  to  reconcile  this 
case  with  the  rule  above  laid  down, 
for  the  provisions  of  that  stotute 
were  clearly  meant  to  secure  to  the 
public  skilful  practitioners  in  sur- 
gery and  medicine :  but  on  a  mo- 
tion for  a  new  trial,  the  Court  of 
King's  Bench  do  not  appear  to 
have  sanctioned    the  doctrine  of 


Lord  EUenboroiughf  for  they  dis- 
posed of  the  case  on  another  ground, 
namely,  that  there  was  no  proof  that 
the  plaintiff  had  not  been  duly  li- 
censed; we  therefore  think  that 
case  not  a  binding  authority/' 

With  respect  to  a  surgeon  (who  is 
not  entitled  to  practise  as  an  apo- 
thecary) recovering  for  medicines 
supplied  by  him,  it  was  held  in  the 
case  ofAluon  v.  Haydon,  1  M.  & 
P.  588,  that  the  plaintiff,  who  was  a 
member  of  the  Royal  College  of 
Surgeons,  but  not  an  apothecary, 
could  not  recover  for  medicines 
supplied  by  h^ln  in  a  case  of  typhus 
fever,  but  Lord  Chief  Justice  Bett 
said,  **  "Whatever  medicine  may  be 
necessary  for  the  purpose  of  remov^ 
ing  a  complaint,  which  it  is  the 
duty  of  a  surgeon  to  attend  to  and 
cure,  he  might  perhaps  be  allowed 
to  recover  for,  but  he  is  not  entitled 
to  recover  unless  the  medicine  he 
administers  be  clearly  ancillary 
to  his  duty  as  a  surgeon:"  and 
Mr.  Justice  Park  says,  "  Here  the 
plaintiff,  being  only  qualified  to  act 
as  a  surgeon,  has  acted  in  the  cha- 
racter of  an  apothecary,  and  he 
cannot  be  entitled  to  recover  for 
attendance  as  such,  or  for  medi- 
cines administered  to  a  patient,  un- 
less in  a  case  falling  expressly 
within  his  own  department  as  a 
surgeon." 

In  the  later  case  of  Simpson  v. 
Ba^e,  4  Tyr.  325,  Mr.  Baron 
Bayley  said,  "  There  was  evidence 
for  the  jury  that  the  complainto 
were  of  a  natore  requiring  sur- 
gical aid.  Then  if  the  plaintiff 
attended  as  a  surgeon,  the  Apo* 
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1842.  ^^  ^^  proved  by  Mr.  Alfred  Hamilton,  a  surgeon^  that 

this  was  a  surgical  case. 


Petersdorff;,  for  the  defendant. — ^I  submit  that  the  plain- 
tiff is  not  entitled  to  recover  anything  in  this  action.  The 
plaintiff  acts  as  a  physician,  and  has  "  Dr.  Little''  on  his 
door;  and  I  submit,  that  he  cannot  separate  his  character 
of  physician  from  that  of  a  surgeon,  and  that  on  his  be- 
coming a  physician  he  drops  and  abandons  his  character 
of  surgeon.  The  rule  of  law  is,  that  a  physician  can  main- 
tain no  action  for  any  services  rendered  by  him  in  that 
character.  Dr.  Little  being  a  physician,  and  avowedly  so, 
must  in  this  instance  be  presumed  to  have  acted  in  that 
capacity;  and  there  have  been  cases  in  which  it  has  been 
held,  that  even  a  false  assumption  by  the  party  that  he  was 
a  physician  prevented  him  from  suing  for  a  compensation 
for  his  services  (c).  How  can  it  be  presumed  that  the  de- 
fendant did  not  consult  the  plaintiff  as  a  physician  ?  No 
one  was  present  but  themselves;  and  it  might  be  that  the 

thecaries'  Act  does  not  take  away  plaintiff's  counsel,  Mr.  (afterwards 

bis  power  to  recover  for  his  at-  Mr.  Justice)  Park  stated,  that  he 

tendance  as  such,  because  he  also  should  shew  that,  at  the  time  when 

dispensed  medicines.    There  is  no  the  visits  were  paid,  the  plaintiff  was 

evidence  that  the  medicines  were  only  a  surgeon ;  but  Lord  Elien- 

dispensed  by  the  plaintiff  as  an  borough^  C.  J.,  said,  "  If  a  person 

apothecary,  nor  does  he  claim  as  passes  himself  off  as  a  physician, 

one.    I  do  not  see  why  he  might  he  must  take  the  character  cum 

not  dispense  medicine  as  incident  onere.    When  he  brings  an  action 

to  his  business,  in  the  course  of  for  visits  paid  by  him  as  a  pkysi' 

attending  a  patient  as  a  surgeon."  cian,  I  will  give  him  credit  for 

(c)  In  the  case  of  CAor/ey,  M.D.,  being  so,  and  tell  him  he  must 

V.  Bdcoty  4  T.  R.  317,  it  was  held  trust  to  the  honour  of  his  patients, 

that  a  physician  cannot  maintain  Whether  the  plaintiff  had  or  had 

an  action  for  his  fees ;  and  in  the  not  a  diploma  when  he  attended 

case  of  Lipscomhe  v.  Holmes^  2  the     defendant^    is     immaterial ; 

Camp.  440y  which  was  an  action  whatever  he  was,  if  he  at  that  time 

brought  by  the  plaintiff  for  work  wrote    prescriptions     and    added 

and  labour  as  a  surgeon,   it  ap-  M.  D.  to  his  name,  he  must  be 

peared  that  the  plaintiff  wrote  pre-  nonsuited."  See  the  case  of  Feilck 

scriptions,  was  called  "  Doctor,"  v.  Eusiellf  ante,  p.  362. 
and  signed  himself  M.D.     The 
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defendant  not  only  consulted  the  plaintiff  as  a  physician,        Igl2. 

but  also  paid  him  his  fee  at  each  time  T?hen  he  consulted 

him. 

Lord  Denman,  C.  J.  (in  summing  up). — A  physician 
cannot  sue  for  his  fees  for  anything  he  has  done  as  a  phy- 
sician, either  in  attending  or  in  prescribing  medicine  for 
a  patient;  but  if  he  acts  as  a  surgeon  or  in  any  other  capa- 
city than  that  of  a  physician,  he  does  not  forfeit  his  right 
to  sue  for  a  compensation  for  what  he  has  done,  provided 
he  can  shew  that  it  was  not  done  by  him  as  a  physician. 
This  case  seems  to  be  one  in  which  the  plaintiff  might  have 
acted  either  as  a  surgeon  or  a  physician ;  and  it  has  been 
suggested  that  you  ought  to  presume  that  he  was  paid  his 
fees  at  the  times  when  he  was  consulted,  but  that  is  evi- 
dently not  so  upon  the  evidence  of  Mr.  Lane ;  and  the 
fact  that  the  plaintiff  was  not  paid  at  the  different  times 
when  he  was  consulted,  goes  to  shew  that  the  defendant 
was  not  acting  as  a  physician,  and  also  that  the  defendant 
himself  did  not  consider  that  the  plaintiff  was  acting  as  a 
physician. 

Verdict  for  the  plaintiff. 

Butt  and  Ball,  for  the  plaintiff. 
Peterschrff,  for  the  defendant. 

[Attorniea — Jenningty  and  Dawes,'] 
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June  ZOih.  BoBsoN  and  Another  v.  Curlewis. 

A  notice  of  dis-  JJebT  by  the  plaintiffs  as  indorsees  of  a  bill  of  exchange, 

dwMed  to  the  dated  29th  of  November,  1841,  drawn  by  the  defendant  on 

ftoting?that  George  Carrington  for  £50,  payable  three  months  after 

"  your  draft  fl^^e  to  the  order  of  the  defendant,  and  by  him  indorsed  to 

upon  Mr.  G.  C.  ^  •' 

for  £bO,  due      the  plaintiffs. 

h  returned  to         Plea — ''  that  the  defendant  had  not  notice  of  the  non* 

HnXLX'  payment  of  the  said  bill  of  exchange." 

in  the  courte  of      The  notico  of  dishonour  was  in  the  following  form : — 

this  day,  pro- 
ceedings will  be 

taken  against      a  Sir,  London,  4th  March^  1842. 

both  you  and 

him  for  the  re-  "  Tonr  draft  upon  Mr.  George  Camngton  for  £60, 

b  iT^  nodce   ^^e  8rd  March,  is  returned  to  ns  unpaid ;  and,  if  not  taken 
of  dishonour,      ^p  j^  ^y^  couTse  of  this  day,  proceedings  will  be  taken 

against  both  you  and  him  for  the  recoveiy  thereof. 
'^  We  are,  sir,  your  obedient  servants, 

'^  Mr.  H.  C.  Curlewis.  '*  Eobson  &;  M'Gbbook.'' 

Petersdofffj  for  the  defendant. — I  submit  that  this  notice 
of  dishonour  is  not  sufficient.  In  the  case  of  BauUon  v. 
Welsh  (a),  a  notice  of  dishonour,  which  stated  that  the 
note  ''  became  due  yesterday^  and  was  returned  to  me  un- 
paid,'' was  held  to  be  insufficient.  In  the  case  of  Hedger 
v.  Steavenson  {b),  which  is  a  later  case  than  that  of  BouUtm 
V.  Welsh,  the  notice  was  that  the  note  "  became  due  yes- 
terday, and  has  been  returned  unpaid;  and  I  have  to  re- 
quest you  will  please  remit  the  amount  thereof,  with 
Is.  6d.  noting.''  And  the  Court  of  Exchequer  held  that 
that  notice. was  sufficient;  but  there  the  charge  for  noting 
clearly  shewed  that  the  note  must  have  been  presented 
and  dishonoured. 

Lord  D£NMAN,  C.  J. — I  have  no  doubt  that  this  is  a 

(a)  3  Bing.  N.  C.  688.  {b)  2  M.  &  W.  7W. 
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good  notice  of  dishonour.    Baron  Parke  disclaims  the  dis- 
tinction as  to  the  charge  for  the  noting. 

Verdict  for  the  plaintiffs. 

Montagu  Chambers^  for  the  plaintiffs. 
Petersdorff,  for  the  defendant. 

[Attornies — Fuher^  and  Vailance,  ] 
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In  the  ensuing  term,  Petersdorff  applied  for  a  new  trials 
but  the  Court  refused  a  rule,  and  expressly  overruled  the 
case  of  BouUon  y.  JVebh  (c). 


(c)  In  the  case  of  /ledger  v. 
Steaveneon,  2  M.  &  W.  799,  Baron 
Parke  laid, ''  The  word  '  returned ' 
U  almost  a  technical  term  in  mat- 
ters of  this  nature,  and  means  that  a 
bill  has  come  to  maturity,  has  been 
presented,  and  has  not  been  paid;" 
and  in  the  same  case  his  Lordship 
also  said,  '<  There  is  indeed  one  cir- 
cumstance mentioned  in  this  notice 
of  dishonour,  which  does  not  appear 
in  the  notice  in  BoidUm  v.  Welsh, 
▼is.  that  the  bill  had  been  noted; 
that  constitutes  a  distinction,  but  I 
diiclaim  to  go  on  that  distinction." 
In  the  case  of  King  t.  Bickley,  2 
O.  &  D.  131,  n.  (a),  in  which  the 
notice  of  dishonour,  after  describ- 
ing the  bill  simply,  added,  **  lies  at 
&c.,  dishonoured,"  it  was  held  by 
the  Court  of  Queen's  Bench  that 
this  was  a  sufficient  notice  of  dis- 
honour.   But  in  the  case  of  Furze 


V.  Sharwoodf  Id.  116,  it  was  held, 
that  notices  which  stated  that  **  a 
bill  due  yesterday  is  unpaid;" 
"  William  Howard's  acceptance 
for  21/.  4«.  4d,,  due  on  Saturday,  is 
unpaid,  he  has  promised  to  pay  it 
in  a  week  or  ten  days;"  and  *'  a 
bill  (describing  it)  lies  due  and  un- 
paid at  my  house,"  were  all  insu^ 
ficient,  because,  consistently  with  all 
that  is  set  forth,  the  plaintiff,  either 
from  ignorance  or  inadvertence,  or 
because  he  might  really  have  look- 
ed to  another,  might  have  abstained 
altogether  from  presenting  any  of 
these  bills.  The  subject  of  notice 
of  dishonour  appears  to  have  been 
much  considered  by  the  Court  of 
Queen's  Bench  in  the  case  of 
Funte  V.  Sharwood,  and  the  pre- 
vious authorities  are  reviewed  in 
the  very  elaborate  judgment  in  that 
case. 


CASES  AT  NISI  PRIUS, 
Sittings  at  Westminster  after  Michaelmas  Term,  1842. 

BEFORE    LOBD   BENMAN^  C.  J. 


Dee.  5th.  HowARD,  Oent.^  &c.,  V.  GossETT,  Esq.,  and  Others. 

Officer,  of  the  TrESPASS.— The  first  count  of  the  declaration  stated, 
mons,  who  have  that  on  the  4th  of  February^  1840,  the  defendants  broke 
sPii«"to  uke  *°^  entered  the  plaintiflf 's  house,  situate  No.  7,  Norfolk- 
a  person  therein  street,  in  the  parish  of  Saint  Clement  Danes,  in  the  county 

named,  al-  ,  '  «f 

though  they  of  Middlesex,  and  remained  there  making  a  great  noise 

right  tVenter  ^^^  disturbance  for  twenty-four  hours,  and  broke  open 

in'  been*  wee-  *"^^  injured  divcrs  doors  and  locks.     Second  count,  that 

ably  admitted)  the  defendants,  on  the  same  day,  after  having  broken  and 

and  to  search 

the  bouse,  they  entered  the  house  on  pretence  of  searching  for  the  plaintiff^ 
in  cLe^hfy  do  ^^^  ^^r  the  cxpiratiou  of  a  reasonable  time  for  making 
not  find  him,  to  g^^j  scarch,  and  after  they  had  in  fact  made  it,  again 

remain  there  to  '  ^      ^  . 

await  his  return;  broke  and  entered  the  plaintiff's  house,   and  remained 

several  hours  in  there  two  houTS  encumbering  it. 

that'puTposc'  Pleas — first,  as  to  the  breaking  the  doors  and  injuring  the 

they  are  tres-  locks,  uot  guilty :  and  second,  as  to  the  residue  of  the 

passers  ab  initio.  '  o        J  '  ' 

In  opening  a  trespasses,  that,  on  the  27th  of  January,  1840,  a  Parliament 
^unsef  has  a  '  ^^  ^eld  at  Westminster,  and  that  the  plaintiff  was  or- 
righttoreferto   ^^j^j  hj  the  Housc  of  Commous  to  attend  that  House 

and  comment  on  '' 

an  act  of  Par-     forthwith  ou  a  charge  of  contempt :  that  the  plaintiff  dis- 

liament  which  ^ 

has  passed  since  regarded  the  order,  and  secreted  himself  to  avoid  the  exe- 

whi!hTs*Ae°°  cution  of  any  warrant,  whereupon  the  House  of  Commons, 

icdon^Mhma  ^^  *^®  **^  ^^  February,  1840,  resolved  that  the  Speaker 

go  to  show  what  should  issuc  his  warrant  to  have  the  plaintiff  brought  up 

fore  the  passing  in  custody  of  the  seijeant-at-arms ;  that  the  warrant  was 

of  the  act,  bat 
he  has  no  right 

to  state  what  occurred  in  the  progress  of  the  act  through  the  Houses  of  Parliament,  such  as 
that  counsel  were  heard  against  its  passing,  because  he  would  not  be  entitled  to  go  into  evi- 
dence of  such  facts. 

Although,  where  a  fact  is  admitted  as  to  one  issue  on  the  record,  and  denied  as  to  another, 
the  admission  on  the  one  issue  is  not  evidence  on  the  other ;  yet,  if  the  Jury  find  both  issues  for 
the  plaintiff,  they  may,  in  estimating  the  damages  on  the  whole  case,  take  into  their  consideratioa 
what  appear  on  the  whole  case  to  be  the  real  focts  of  it. 
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iBSued  and  delivered  to  Sir  William  Gossettj  then  being  1340, 
seijeant-at-arms^  and  by  him  delivered  to  the  defendants 
aa  hii  deputies  to  execute;  and  because  the  said  house  was 
the  residence  of  the  plaintiff^  and  a  likely  place  wherein  to 
find  him^  the  defendants  went  there^  and  having  knocked 
at  the  outer  door  were  peaceably  admitted^  and  made 
search  for  the  plaintiff^  and  remained  as  in  the  first  count 
mentioned^  but  did  not  find  the  plaintiff  there ;  and  because 
it  was  a  likely  place  to  find  the  plaintiffj  they  the  defend- 
ants didj  for  the  purpose  of  executing  the  said  warrant  and 
whilst  it  was  in  forccj  peaceably  and  quietly  (the  outer 
door  being  open)  go  in^  breaks  and  enter  the  said  house 
and  continue  there  as  in  the  second  count  mentioned. 

Beplication — ^to  the  plea  of  not  guilty^  a  similiter;  and 
to  the  second  plea,  so  far  as  the  same  relates  to  the  tres* 
passes  in  the  first  count  of  the  declaration  mentioned,  that 
the  Speaker  of  the  House  of  Commons  did  not  authorize 
the  serjeant-at-arms  by  warrant  in  manner  and  form  as 
pleaded;  and  so  far  as  the  said  plea  relates  to  the  tres- 
passes in  the  second  count  of  the  said  declaration,  that 
true  it  is  that  a  Parliament  was  holden  as  in  the  plea  men- 
tioned, and  true  it  is  that  the  resolution  was  made  by  the 
House  of  Commons  as  in  the  plea  mentioned,  and  true  it  is 
that  the  Speaker  issued  his  warrant  as  in  the  plea  is  men- 
tioned, nevertheless  the  defendants,  of  their  own  wrong  and 
without  the  residue  of  the  cause  pleaded  in  justification, 
committed  the  trespasses  in  the  second  count  mentioned. 

It  was  opened  by  Piatt,  for  the  plaintiff,  that  in  the  year 
1887  a  report  was  made  by  the  inspectors  of  prisons  under 
the  stat.  5  &  6  Will.  4,  c.  38,  in  which  it  was  stated  that  a 
book  was  found  in  one  of  the  prisons  which  was  published 
by  a  person  named  Stockdale,  and  the  inspectors  of  pri- 
sons in  that  report  gave  a  character  to  that  book  which 
if  not  true  was  libellous.  If  this  report  had  been  circu- 
lated only  among  the  members  of  the  House  of  Commons 
there  would  have  been  nothing  to  complain  of,  but  instead 

VOL.  I.  c  c  N.  p. 
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1842.  of  that  the  House  of  Commons  authorized  Messrs.  Han- 
sard to  publish  it  and  sell  it  to  every  one  who  chose  to 
purchase  it,  and  Mr.  Stockdale,  insisting  that  the  book 
was  a  medical  work  and  that  the  inspectors  of  prisons  were 
mistaken  in  the  character  of  it,  brought  his  action  against 
Messrs.  Hansard  for  a  libel,  and  Messrs.  Hansard  in  that 
action  pleaded  two  pleas,  the  one  denying  the  publication, 
and  the  other  asserting  that  the  work  was  of  the  character 
imputed  to  it,  and  on  the  trial  of  that  cause  the  then 
Attorney-General  (a)  contended  that  the  authority  of  a 
resolution  of  the  House  of  Commons  justified  the  publica* 
tion  of  a  libel ;  but  Lord  Denman,  C.  J.,  who  tried  the  case, 
distinctly  laid  down  [b),  that  the  fact  of  the  House  of  Com- 
mons having  directed  Messrs.  Hansard  to  publish  all  the 
parliamentary  reports  was  no  justification  to  them  if  such 
publication  contained  a  libel.  Soon  after  that  the  House 
of  Commons  appointed  a  committee  to  inquire  into  the 
subject  of  privilege;  and  on  the  8th  of  May,  1837,  that 
committee  reported  that  the  power  of  publishing  such  of 
its  reports  as  it  should  deem  conducive  to  the  public  in* 
terests  was  an  essential  incident  to  the  constitutional 
functions  of  the  House  of  Commons,  and  that  the  prosecu- 
tion of  any  action  for  the  purpose  of  bringing  any  of  the 
privileges  of  the  House  of  Commons  into  discussion  else- 
where than  in  Parliament  was  a  high  breach  of  privilege. 
After  that  report  of  the  committee,  the  sale  of  the  report 
of  the  inspectors  of  prisons  being  still  continued,  Mr. 
Stockdale  brought  a  second  action  against  Messrs.  Han- 
sard; and  on  the  8th  of  June,  1837,  it  was  moved  and 
carried  in  the  House  of  Commons  that  Messrs.  Hansard 
should  be  permitted  to  plead  to  that  action,  which  they 
did,  justifying  under  the  supposed  jurisdiction  of  the 
House  of  Commons.  That  plea  was  demurred  to,  and  on 
the  3l8t  of  May,  1839,  the  judges  of  the  Court  of  Queen's 
Bench  decided  that  it  was  no  justification  {c)  to  Messrs. 

(a)  Sir  John  (afterwards  Lord)      (6)  7  C.  &  P.  731. 
Campbell.  (c)  2  P.  &  D.  1. 
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Hansard.  That  case  then  went  to  a  jury,  who  gave  Mr.  1842. 
Stockdale  lOO/.  damages.  However,  Messrs.  Hansard  still 
ocmtinned  to  sell  the  report  of  the  inspectors  of  prisons ; 
aad  on  the  26th  of  August,  1889,  Mr.  Stockdale  brought 
a  third  actioti  against  them,  in  which  they  suffered  judg- 
ment to  go  by  default,  and  the  jury  in  the  writ  of  inquiry 
in  that  action  gave  Mr.  Stockdale  600/.  damages.  The 
sheriffs  tried  to  stay  the  proceedings  {d)^  but  could  not 
succeed  in  doing  so,  and  a  writ  having  issued  commanding 
them  to  levy  on  Messrs.  Hansard,  it  was,  on  the  16th  of 
January,  1840,  moved  and  carried  in  the  House  of  Com- 
mons that  Mr.  Stockdale,  Mr.  Howard  (the  present  plain- 
tiff, who  was  his  attorney),  the  sheriffs,  the  under-sheriffs, 
and  the  sheriffs'  officer,  should  appear*  before  the  House; 
and  on  the  22nd  of  January,  after  the  sheriffs  had  been 
imprisoned  on  a  vote  of  the  House  of  Commons,  a  rule  was 
made  in  the  Court  of  Queen's  Bench  commanding  the 
sheriffs  to  pay  over  the  money  levied  in  the  third  action  to 
Mr.  Stockdale.  The  publication  of  the  report  of  the  in- 
spectors of  prisons  still  continuing,  Mr.  Stockdale,  on  the 
28rd  of  January,  1840,  brought  a  fourth  action,  and  still 
employed  the  present  plaintiff  as  his  attorney  in  it;  and  on 
the  4th  of  February,  at  about  half-past  seven  in  the  even- 
ing, two  of  the  defendants  came  to  the  plaintiff's  house  in 
Norfolk-street,  and  after  they  had  been  told  that  the 
plaintiff  was  not  there,  they  searched  the  house  from  top 
to  bottom,  and  having  satisfied  themselves  that  the  plain- 
tiff was  not  there,  said  that  they  would  stay  till  the  plain- 
tiff came  back.  A  letter  from  the  plaintiff  was  shewn  to 
the  defendants,  which  stated  that  the  plaintiff  would  attend 
the  House  of  Commons  on  the  following  day,  but  the  de- 
fendants persisted  in  staying  in  the  house,  and  did  so  till 
half-past  one  on  the  following  morning,  when  a  person 
came  and  directed  them  to  withdraw,  which  they  did.  On 
the  following  day,  the  plaintiff  attended  the  House  of 

id)  8  D.  P.  C.  148. 
cc2 
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1842.  CommoiiB,  and  avowed  that  he  had  done  hie  duty,  and 
the  result  was  that  he  was  sent  to  Newgate^  where  he  re- 
mained fix>m  the  6th  of  Febroary  to  the  14th  of  May;  and 
after  the  committal  of  the  plaintiff,  the  House  of  Commons 
passed  a  bill  with  unseemly  haste  to  protect  themselTes, 
and  inserted  a  clause  to  prevent  the  phiintiff  firom  assert- 
ing his  rights.    This  was  the  stat.  3  Vict.  c.  9. 

Flollock,  A.  6.— I  submit  that  Mr.  Plait  has  no  right 
to  quote  an  act  of  Parliament  which  was  passed  after  this 
action  was  brought. 

Lord  DsNHANi  C.  J. — ^I  think  he  may  refer  to  the  act 
with  a  view  of  shewing  what  the  law  was  before  it  passed, 
but  not  go  into  the  history  of  the  passing  of  the  act. 

Piatt. — ^An  attempt  was  made  in  this  bill  (as  originally 
brought  in)  to  stop  the  present  action,  and  the  plaintiff 
petitioned  the  House  of  Lords  against  it.  I  myself  ap- 
peared at  the  Bar  of  the  House  of  Lords  as  counsel. 

Lord  DsNMAN,  C.  J. — ^Mr.  Piatt,  you  are  now  going  too 
fieur ;  you  could  not  go  into  evidence  of  what  you  are  now 
stating. 

It  appeared  from  the  evidence  of  Mr.  Howard,  jun.,  the 
son  of  the  plaintiff,  and  Mr.  Pearce,  one  of  his  clerks,  that 
on  the  evening  of  the  4th  of  February,  at  about  seven 
o'clock,  Mr.  Stein  and  Mr.  Bellamy,  two  of  the  defendants, 
who  were  officers  of  the  House  of  Commons,  came  to  the 
house  of  the  plaintiff  and  stated  that  they  had  the  Speaker's 
warrant  against  the  plaintiff,  and  that  they  must  search 
the  house,  which  they  did ;  and  that  not  finding  the  plain- 
tiff, Mr.  Bellamy  said  that  they  must  stay  in  the  house  till 
the  plaintiff  returned,  however  long  that  might  be;  and 
that  at  about  half-past  one  on  the  same  night.  Captain 
Oossett,  the   assistant  serjeant-at-arms  of  the  House  of 
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Commons^  came  and  desired  Mr.  Bellamy  to  read  the  1342. 
Speaker's  warrant,  which  he  did ;  and  that  by  about  twenty 
minutes  past  one  all  the  defendants  had  left  the  pldntiff 's 
house.  It  was  also  proved,  that  soon  after  Mr.  Bellamy  and 
Mr.  Stein  came  to  the  plaintiff's  house,  Mr.  Howard,  jun.^ 
shewed  them  a  letter  from  the  plaintiff,  which  stated  that 
he  would  attend  at  the  House  of  Commons  on  the  follow- 
ing day.  From  the  cross-examination  it  appeared  that  the 
conduct  of  the  defendants  was  perfectly  gentlemanlike, 
and  that  there  was  not  the  slightest  incivility  or  rudeness 
on  either  side. 

PoUock,  A.  O.,  for  the  defendants. — The  plaintiff  upon 
this  record  does  not  deny  to  the  House  of  Commons 
the  right  they  contend  for,  and  the  letter  of  the  plain- 
tiff shews  that  he  did  not  intend  to  set  himself  against 
the  authority  gI  the  House  of  Commons,  if  properly  exer* 
cised—- on  the  contrary,  it  is  quite  clear  that  the  plaintiff 
intended  to  attorn  to  their  jurisdiction.  I  admit  that  the 
defendants,  who  are  officers  of  the  House  of  Commons,, 
have  been  guilty  of  an  irregularity  in  the  execution  of  their 
warrant.  They  stayed  in  the  house  of  the  plaintiff  after  they 
knew  that  he  was  not  there,  intending  to  await  his  return ; 
and  that  they  had  no  right  to  do,  as  those  who  have  the 
execution  of  a  warrant,  although  they  have  a  right  to  enter 
the  person's  house,  and  to  search  his  house  to  find  him^ 
and  to  be  in  the  house  a  reasonable  time  for  the  purpose 
of  making  that  search,  have  no  right  to  stay  in  the  house 
till  the  party  comes  back.  The  plaintiff's  declaration  con- 
sists of  two  complaints :  the  one  the  entering  the  house 
and  breaking  the  doors  and  locks ;  and  the  other  the  stay- 
ing in  the  house.  I  am  bound  to  admit  that  the  defend- 
ants' staying  in  the  house  cannot  be  justified;  and  that 
that  being  so,  the  defendants  were  trespassers  ab  initio, 
and  the  case  is  therefore  a  question  of  damages  only;  and 
the  case,  so  far  from  raising  any  question  on  the  jurisdic- 
tion of  the  House  of  Commons,  entirely  admits  it.    If  the 
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plaintiff  had  intended  to  raise  the  constitutional  question 
he  should  have  demurred  to  the  plea;  instead  of  which, 
as  to  one  part  of  the  case,  he  denies  the  issuing  of  the 
Speaker's  warrant  as  a  matter  of  fact,  which  renders  this  a 
question  of  excess  of  jurisdiction,  in  which  the  jurisdiction 
itself  is  not  affected  to  be  denied.  It  was  held,  in  the  Six 
Carpeniertf  case(e),  that  if  a  party  having  a  writ  or  war- 
rant  to  execute  is  guilty  of  an  excess,  that  renders  him  a 
trespasser  ab  initio,  and  the  writ  or  warrant  does  not  pro- 
tect the  party  even  to  the  extent  to  which  it  would  hare 
protected  him  if  he  had  not  been  guilty  of  excess;  and 
this  was  so  even  in  the  case  of  any  excess  committed  in 
distraining  for  rent,  before  the  stat.  11  G-eo.  2,  c.  19;  and 
the  present  defendants  are  in  the  same  situation  as  a  sheriff 
who,  though  both  himself  and  his  officer  would  be  pro- 
tected in  executing  the  Queen^s  writ,  is  still  liable  to  an 
action  if  he  or  his  officer  is  guilty  of  an  excess. 

Lord  Denhan,  C.  J.  (in  summing  up). — The  defendants 
have  pleaded  a  justification  that  they  were  acting  under  the 
warrant  of  the  Speaker  of  the  House  of  Commons ;  and  the 
plaintiff,  by  his  replication  as  to  the  trespasses  in  the  first 
count  of  the  declaration,  denies  the  warrant ;  but  as  to  the 
trespasses  in  the  second  count,  the  plaintiff  admits  the 
resolution  of  the  House  of  Commons,  and  the  warrant  as 
stated  in  the  plea,  and  denies  only  the  residue  of  the  jus- 
tification; but  with  reference  to  the  amount  of  damages, 
we  must  look  at  the  whole  case.  It  is  properly  admitted 
by  the  learned  Attomey-Gteneral,  that  all  that  the  defend- 
ants did,  in  remaining  in  the  house  for  the  purpose  of 
taking  the  plaintiff  when  he  should  come  back,  cannot  be 
justified;  but  the  plaintiff  also  admits,  that,  as  to  the 
searching  the  house,  the  defendants  may  be  justified. 

Piatt. — ^No  warrant  has  been  given  in  evidence;  and,  as 
to  the  trespasses  in  the  first  count,  the  warrant  is  denied. 

(e)  8  Co.  146. 
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Lord  Denman^  C.  J. — ^No  doubt  all  the  issues  must  be 
found  for  the  plaintiff,  except  as  to  breaking  the  doors  and 
locks,  which  did  not  occur;  but,  as  to  the  question  of  da- 
mages, we  cannot  shut  our  eyes  to  the  fiftct,  that,  in  reply- 
ing as  to  trespasses  in  the  second  count,  the  plaintiff  admits 
that  a  warrant  was  issued  by  the  Speaker;  and  I  think 
it  is  pretty  clear  upon  the  evidence,  that  the  search  was 
made  under  it ;  but  it  is  also  conceded,  that  the  defendants 
by  unlawfully  staying  in  the  house  after  the  search  was  made 
became  trespassers  ab  initio,  and  that  prevents  them  from 
availing  themselves  of  what  would  be  otherwise  a  justi- 
fication up  to  that  point.  The  defendants  seem  to  have 
acted  without  the  least  appearance  of  malice,  and  thinking 
they  were  justified  in  what  they  did;  still  the  plaintiff's 
business  must  have  been  interrupted,  and  his  fiunily  put 
to  great  inconvenience  under  a  claim  of  a  right  which  can- 
not be  justified  in  point  of  law ;  and  those  persons,  who 
have  to  execute  extraordinary  powers  upon  great  and  extra- 
ordinary occasions,  ought,  before  they  act,  to  infinm  them- 
selves of  the  extent  of  their  powers.  You  will  therefore 
say  what  just  and  reasonable  compensation  these  defend- 
ants, who  are  ofiScers  of  the  House  of  Commons,  should 
make  for  this  trespass,  that  their  warrant  from  the  House 
of  Commons  did  not  authorize. 

Verdict  for  the  defendants,  as  to  the  breaking 
of  two  doors  and  locks;  and  as  to  the 
residue,  for  the  plaintiff— Damages  iSlOO. 

Plait,  KeUy,  and  Petersdofff,  for  the  plaintiff. 

Pollock,  A.  a,  Follett,  S.  G.,  Crompton,  and  F.  Pollock, 
for  the  defendants. 

[Attornies— 21  B,  Howard,  and  Paries  ^  B.'] 
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Dtt.  6th.  Begina  v.  Christian. 

An  office  copy    PeRJURY.— The  indictment  stated,  tbat  before  the  com- 

of  a  bill  in  %  m 

Chancery,  xnitting  of  the  offcnoe  by  the  defendant  Edward  Joseph 
nes^ewim/ned  Christian, ''  to  wit,  on  the  Srd  day  of  May,  1822,  to  wit, 
Mi^u^Twwfh  ^  *^®  county  of  Middlesex,  the  Commissumers  of  Chant- 
office  copy  con-  able  Donations  and  Bequests  in  Ireland  did  exhibit  their 

tained  abbre- 
viations, such     certain  English  bill  of  complaint  in  writing  against  James 

for  th^e^'word!*  Edward   Devereux,    Daniel    Beardon,    CoUn  Alexander 

esS!te°Mnthc  ^'^^^^ic,    Gcorge  Lcwis  Newnham  Collingwood,    and 

original  bill,  is  George  Hammoud,  in  the  High  Court  of  Chancery  of  our 

aminedcopy  as  late  Sovereign  lord  Eang  Gteorge  the  Fourth,  which  said  bill 

To^suVprn^^ar  ^as  directed  to  the  Bight  Hon.  John  Lord  Eldon,  then 

bin  ^*"ch  °^  *  ^^  ^^^^  Chancellor  of  Great  Britain ;  that  on  the  1st  of 

eery  on  an  in-  May,  1827,  Daniel  Beardon  died,  and  that  on  the  22nd  of 

JSr^  JLm^  May,  1827,  administration  of  his  goods  and  chattels  was 

^davit"in^hat  8^™*®^  to  Elizabeth  Beardon;  and  thereupon  afterwards, 

auit  in  Chan-  to  wit,  ou  the  27th  day  of  June,  1827,  to  wit,  in  the  county 

Sembie,  that  aforesaid,  the  said  commissioners  did  exhibit  their  certain 

be^crnvkud'of  ^*^®'  ^^^^  ^^  complaiut  in  writing  against  the  said  Elizabeth 

peijury  con-  Beardou  in  the  High  Court  of  Chancery,  and  which  said 

tamed  in  an  ^  '' 

affidavit  inti-  bill  was  directed  to  the  Bight  Hon.  John  Singleton  Baron 
"*a'.  B.'against  Lyndkurstf  of  Lyndhurst,  in  the  county  of  Southampton, 
oM^t^i-  *^®^  ^^'^  ^S^  Chancellor  of  Great  Britain,  and  which 
though,  by  the  ^aid  last-mcntioncd  bill  was  exhibited  for  the  purpose  of 
courts,  all  affi-  reviving  the  said  suit  so  commenced  by  the  said  commis- 
thdrVtie"^^'**  sioucrs  as  aforesaid;  and  the  same  was  thereupon  after^ 
name  all  the      wards,  by  an  order  of  the  said  then  Lord  High  Chancellor, 

plaittUffs  and  '     ^  o  / 

all  the  defend,  bearing  date  on  the  18th  day  of  July,  1827,  duly  revived 

^'^An  affidavit  accordingly.    And  the  jurors  aforesaid,  upon  their  oaths 

causc^frtir  *  aforesaid,  do  further  present,  that  before  the  committing 

Commissioneri  of  the  offeucc  by  the  said  Edward  Joseph  Christian  as 

of  Charitable  ^  ^ 

Donations  and 

Bequests  in  Ireland,  against  J.  E.  D. ;  and  in  an  indictment  for  peijury  on  it,  the  affidavit 
was  alleged  to  be  intitled  in  that  cause.  The  affidavit  was  intitled  the  "  Commissioner,'' 
instead  of  "  Commissioners ;"  but  the  Lord  Chief  Justice  allowed  an  amendment  of  the  indict- 
ment to  obviate  an  objection  as  to  this  variance. 
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hereinafter  mentioned^  to  wit^  on  the  2nd  day  of  July,        1942, 
1841,  to  wit,  in  the  connty  aforesaid,  the  said  E.  J.  Chris-     ^    j^  ^ 
tian  did  exhibit  his  certain  English  bill  of  complaint  in  v. 

-writing  against  the  said  James  Edward  Devereox,  the  said 
Commiirionera  of  Charitable  Donations  and  Bequests  in 
Ireland,  and  the  said  Elizabeth  Beardon,  Philip  Davies,  Mi- 
chael Macarthy,  Edward  Thomas  Bainbridge,  and  Henry 
Bainbridge,  in  the  said  High  Conrt  of  Chancery,  which 
said  bill  was  then  directed  to  the  Right  Hon.  Charles  Ckris^ 
topher  Baron  Cottenham^  of  Cottenham,  in  the  county  of 
Cambridge,  then  Lord  High  Chancellor  of  Great  Britain, 
and  by  which  said  bill  the  said  Edward  Joseph  Christian 
did  state,  amongst  other  things,  that  James  Panning,  for^* 
merly  of  the  city  of  Paris,  in  the  kingdom  of  France,  but 
then  deceased,  was  in  his  lifetime,  and  at  the  time  of 
making  his  will,  and  of  his  death  thereinafter  mentioned, 
possessed  of  an  estate  in  France  called  the  Estate  of  La 
Roche  Tabbot,  and  was  also  possessed  of  and  interested 
in  and  entitled  to  personal  estate  to  a  very  considerable 
amount  and  value/'  ''  And  that  the  said  James  Fanning, 
being  so  possessed  and  entitled,  did,  when  of  sound  and 
disposing  mind,  memory,  and  understanding,  duly  make 
and  publish  his  last  will  and  testament  in  writing,  bearing 
date  on  or  about  the  eighteenth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  two/' — 
[It  then  recited  the  whole  of  the  defendant's  bDl  in  Chan* 
eery,  including  the  prayer  of  it.]  The  indictment  then 
went  on  to  state,  that  on  the  2nd  of  July,  1841,  the  said 
E.  J.  Christian  ''  did  exhibit  his  certain  petition  in  writing 
in  the  said  Court  of  Chancery,  directed  to  the  said  Charles 
Christopher  Baron  Cottenham,  then  Lord  High  Chancellor, 
intitled  in  the  said  secondly  above-mentioned  cause,  and 
also  in  a  cause  in  the  said  High  Court  of  Chancery,  in 
which  the  said  commissioners  were  the  plaintiffs,  and  the 
said  James  Edward  Devereux,  Elizabeth  Reardon  and 
otherSf  were  defendants,  being  the  cause  so  revived  by  th6 
order  of  the  18th  day  of  July,  1827,  above  mentioned ;  and 
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1842*  ^  ^^  ^7  ^^^  ^^  petition  the  said  Edward  Joseph  Chris- 
tian  did  state  the  said  matters  and  things  so  stated  in  the 
said  bill  of  complaint  so  exhibited  by  him  as  aforesaid; 
and  by  the  said  petition  the  said  Edward  Joseph  Christian 
prayed  the  said  then  Lord  High  Chancellor^  that  it  might 
be  declared  and  ordered  that  the  siun  of  46^86/.  149.  Sd. 
Three  per  Cent.  Annuities^  standing  in  the  name  of  the 
said  Accountant*Oeneral^  in  trust  in  the  said  cause  at  the 
suit  of  the  said  Commissioners  of  Charitable  Donations 
and  Bequests  in  Irelandj  ought  not^  or  ought  any  part 
thereof,  to  be  paid  out  or  distributed  to  any  persons  or 
person,  or  in  any  manner,  until  the  said  cause  of  the  said 
Edward  Joseph  Christian  was  heard  and  decided  by  the 
said  High  Court  of  Chancery ;  and  that  such  payment  or 
distribution  might  accordingly  be  restrained  by  the  order 
of  the  then  Lord  High  Chancellor.^'  And  that  the  defendant 
afterwards,  to  wit,  on  the  5th  day  of  July,  5th  Vict.,  at 
ftc.,  "  came  in  his  proper  person  before  William  RusseU, 
Esq.,  then  and  there,  being  one  of  the  Masters  of  the  said 
High  Court  of  Chancery,  and  then  and  there  before  the 
said  Master  exhibited  and  produced  the  affidavit  in  writ- 
ing of  him  the  said  Edward  Joseph  Christian  iniiiled  in 
the  said  Court  of  Chancery,  and  in  the  said  suit  therein  at 
the  suit  of  the  said  Edward  Joseph  Christian,  and  also  in 
the  said  suit  therein  at  the  suit  of  the  said  Cammimoners 
of  Charitable  Donations  and  Bequests  in  Lreland;  and  that 
the  said  Edward  Joseph  Christian,  in  due  form  of  law,  was 
then  and  there  sworn  and  took  his  corporal  oath,  &c.  The 
indictment  set  out  the  affidavit,  and  assigned  perjury  in 
it,  and  also  contained  averments  of  materiality,  and  that 
William  Bussell,  Esq.,  had  authority  to  administer  the 
oath. 

Mr.  Neelor,  a  clerk  of  Messrs.  Beavan  and  Anderson, 
produced  a  copy  of  the  bill  in  Chancery,  filed  on  the  3rd 
of  May,  1822,  by  the  '^  Commissioners  of  Charitable  Dona- 
tions and  Bequests  in  Lreland'^  against  James  Edward 
Devereux,  Daniel  Reardon,  Colin  Alexander  M'Eensie 
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and  James  Newman;  an  examined  copy  of  the  bill  of       ][842. 

reyivor  mentioned  in  the  indictment^  a  copy  of  the  bill  in 

Chancery  filed  on  the  2nd  of  Julyi  1841^  by  the  present 

defendant  against ''  James  Edward  Deverenx^  the  CommU" 

sioners  of  Charitable  Donations  and  Bequests  in  Ireland^ 

XSlizabeth  Beardon^  Philip  Davies,    Michael    Macarthy^ 

Sdward  Thomas  Bainbridge,  and  Henry  Bainbridge ;"  and 

he  stated,  that  he  had  examined  each  with  the  original. 

This  witness  also  produced  an  examined  copy  of  a  petition 

hy  the  defendant  to  the  Lord  Chancellor^  of  the  same  date 

as  the  last-mentioned  biU^  praying  that  the  fimd  then  in 

court  should  not  be  paid  out  of  court  till  that  suit  was 

determined. 

Mr.  Anderson,  of  the  Affidavit  Office  in  the  Court  of 
Chancery,  produced  the  affidavit  of  the  defendant,  which 
was  proved  to  have  been  sworn  by  him  on  the  6th  of  July, 
1841,  before  William  BusseU,  Esq.,  the  Accountant-Gene- 
nJ  of  the  Court  of  Chancery. 

This  affidavit  was  intitled— '^  In  Chancery,  between  the 
ComnUsakmer  of  Charitable  Donations  and  Bequests  in 
Ireland  against  James  Edward  Devereux,''  &c.  [naming  the 
other  defendants],  "  and  between  Edward  Joseph  Chris- 
tian and  James  Edward  Devereux,  the  Commissioners  of 
Charitable  Donations  and  Bequests  in  Ireland,  and 
others.'' 

Ketty,  for  the  defendant. — I  submit,  first,  that  there  is 
a  variance  between  the  affidavit  produced  and  the  affidavit 
alleged  in  the  indictment;  and,  secondly,  that  the  affidavit 
is  one  on  which  peijury  cannot  be  assigned.  The  indict* 
ment  alleges  the  affidavit  to  be  intitled  in  a  cause  in  which 
the  Ck)mmissionera  of  Charitable  Donations  and  Bequests 
in  Ireland  are  the  plaintiffs,  and  the  affidavit  is  really 
intitled  in  a  cause  in  which  the  Commiasumer  of  Charita* 
ble  Bequests  and  Donations  is  plaintiff,  which  is  a  variance; 
and  further,  to  be  an  affidavit  on  which  perjury  can  be 
assigned  it  must  have  been  made  in  a  suit,  and  I  say  that 
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1842.  ^^^  affidavit  was  not  made  in  any  suit^  as  there  was  m^ 
suit  in  whicb  the  Commissioner  of  Charitable  Bequests  was 
the  plaintiff.  It  may  be  said^  that  the  title  of  the  second 
suit  is  correctly  stated,  but  there  another  difficulty  arises, 
as  the  indictment  alleges  the  affidavit  to  have  been  pro- 
duced in  both  suits,  and  a  further  question  would  arise  as 
to  whether  the  matters  of  the  affidavit  were  material  to 
one  suit  or  the  other.  I  submit,  first,  that  there  is  a  va- 
riance ;  and  secondly,  that,  as  there  is  no  such  suit  as  one 
of  those  in  which  the  affidavit  is  intitled,  it  is  extra-judidal, 
and  no  perjury  can  be  assigned  upon  it. 

Montagu  Chambers,  on  the  same  side. — ^The  indictment 
alleges  this  affidavit  to  be  intitled  in  a  cause  in  which  the 
Commissioners  are  plaintiffs.  It  is  not  so  intitled,  and  it 
is  in  fact  in  a  cause  which  does  not  exist. 

Thesiffer,  for  the  prosecution. — Your  Lordship  can  allow 
an  amendment,  which  will  at  once  put  an  end  to  the  objec- 
tions as  to  the  variance ;  and  if  no  perjury  can  be  assigned 
on  an  affidavit  in  which  the  party  making  it  omits  a  letter 
in  the  title  of  it,  the  most  dangerous  consequences  would 
ensue. 

Lord  Denhan,  C.  J. — I  will  strike  out  the  word  "in- 
titled." 

Ketty. — The  second  suit  is  improperly  described  in  the 
affidavit,  as  it  describes  the  defendants  in  it  as  "the  Com- 
missioners of  Charitable  Donations  and  Bequests  in  Ire- 
land, and  others/'  Now  the  rule  is,  that  no  affidavit  can 
be  received  which  is  not  intitled  in  the  cause,  and  in  the 
title  of  which  the  names  of  all  the  plaintiffs  and  defendants 
are  not  stated ;  and  this  clearly  appears  from  the  cases  of 
Doe  d.  Spencer  v.  Want  (a),  BuUman  v.  Callow  (A),  Mr. 
Chitty's  note  to  that  case,  aud  frpm  the  case  of  7bm-> 

(a)  2  J.  B.  Moore,  722.  (b)  1  Ch.  Rep.  727. 
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iin»  V.  Oeach  and  others  (c).  And  in  the  case  of  Owen  |g42. 
v.  Hurd{d),  Lord  Kenyan  said  that  he  remembered  an 
instance  where,  there  being  no  title  to  the  affidavits  in 
the  canse,  the  court  said  they  could  not  take  any  notice  of 
them,  even  though  the  counsel  on  the  other  side  did  not 
wish  to  take  the  objection. 

Lord  Denman,  C.  J. — ^AU  those  authorities  go  merely 
to  the  non-reception  of  the  affidavits.  The  courts  are 
quite  right  in  not  receiving  affidavits  which  are  not  pro« 
perly  intitled;  but  I  do  not  think  the  question  whether 
there  be  perjury  or  not  depends  on  the  rule  as  to  intitling 
being  strictly  complied  with  {e). 

Thesiffer,  for  the  prosecution,  proposed  to  have  the  copy 
of  the  bill  in  Chancery,  filed  on  the  8rd  of  May,  1822, 
read. 

This  copy  contained  a  great  number  of  abbreviations, 
such  as,  *^pQ88d.  of  conHdble. pnl.  eate.y^  and  the  like,  and 
had  all  the  dates  in  figures. 

Mr.  Neelor  stated,  that  the  copy  produced  was  an  office 
copy  of  the  original  bill,  but  that  in  the  original  bill  all 

(c)  5  Dowl.  P.  C.  509.  might    be    supported    against   a 

((£)  2  T,  R.  643.  marksman  for  swearing  falsely  in 

(«)  In  the  case  of  B\U  v.  Bo-  an  affidavit,  though  it  would  not 

ment^  8  Mee.  &  W.  317,  where  an  be  receivable  in  the  court  it  was 

affidavit  had  been  sworn  in  the  sworn  in,  because  the  jurat  did  not 

usual  way  at  the  judge's  chambers,  state  that  it  had  been  read  over 

but  through  mistake  it  was  not  unto  the  party  swearing  it,  but 

laid  before  the  judge,  and  there-  that  the  person  administering  the 

fore   the    jurat   was    not    signed  oath  must  prove  that  the    party 

by   him,   £.    Jamett     arguendo,  swearing  it  in  fact  understood  its 

said,    '*  Perjury  may  equally  be  contents :   and  his  Lordship  also 

assigned  upon  the  affidavit,    al-  held,  that  the  perjury  is  complete 

though  the  judge's  signature    be  at  the  time  of  the  swearing  of  the 

omitted,"  as  to  which  Baron  Al"  affidavit ;   and  whether  it   is  re- 

derion  said,  there  was  "  no  doubt."  ceivable  in  the  court  or  not  is  im- 

In  the  case  of  i2.  v.  HaUey,  1  C.  &  material,  if  the  reason  why  it  is  not 

P.  258,  Mr.  Justice  LitUedale  held,  receivable  is,  that  some  formal  re- 

that   an   indictment   for   perjury  gulation  is  not  complied  with. 
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lg^^       Uie  words  were  written  at  fiill  lengthy  and  all  the  dates 
expressed  by  words. 

Kettff. — ^I  submit  that  the  paper  produced  is  not  a  copy 
of  the  original  bill  in  Chancery;  certain  abbreviations  and 
signs  are  substituted  for  words,  and  these,  too,  are  some  of 
them  ambiguous ;  the  letters  p  n  1.  may  mean  either  the 
word  "personal''  or  the  word  "professional;"  and  if  abbre- 
viations are  to  be  admitted,  symbols  might  be  used,  and 
there  would  be  no  reason  why  the  copy  might  not  be  taken 
in  short-hand.  I  submit,  that  nothing  will  do  but  what  the 
witness  can  swear  to  be  a  correct  copy  of  the  original, 
which  the  witness  says  this  is  not. 

M.  Chambers. — ^The  witness  has  not  said  "this  copy  is  ex- 
actly like  the  original,''  but  has  said  "this  is  not  like  the 
original  because  there  are  words  in  the  original  and  con- 
tractions  in  the  copy."  Public  convenience  alone  dispenses 
with  the  production  of  the  original  instrument,  but  public 
convenience  does  not  say  that  you  can  produce  that  which 
is  not  a  full  and  perfect  copy.  Office  copies  are  not  al- 
lowed, probably  because  there  should  be  proof  of  a  full  and 
perfect  copy  of  the  original.  Suppose  that  the  instrument 
purported  to  set  out  a  will  or  a  bill  of  exchange,  the  words 
and  even  the  spelling  might  be  most  material,  and  if  the 
production  of  the  original  document  is  dispensed  with, 
there  is  no  hardship  in  requiring  that  a  full,  true,  and 
perfect  copy  should  be  produced  in  its  stead. 

TT^esiger,  for  the  prosecution. — ^These  are  all  known  ab- 
breviations, and  are  all  perfectly  well  understood.  In  the 
case  of  Reynolds  y.  Caswell  (jg),  it  was  held,  that  an  attor- 
ney might  put  in  his  bill  of  costs  such  abbreviations  of 
English  as  were  usual  and  intelligible,  such  as  "  Incons"  for 
declaration,/).  18."— "ire*."— "Prf."—"S«77."—"^«y." 
and  the  like,  and  yet  by  the  stat.  12  Greo.  2,  c.  18,  s.  5,  he 
iSl)  4  Taunt.  193. 
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is  only  permitted  to  use  such  abbreviations  "  as  are  now        1^42, 
commonly  nsed  in  the  English  language/'  which  the  ab« 
breviations  ^^Incofu."  and  "  Lres"  certainly  are  not 

Bodkin,  on  the  same  side. — ^A  fac-simile  of  the  bill  is  not 
required.  The  indictment  states,  that  the  bill  in  Chancery 
stated  certain  things ;  to  prove  that,  this  paper  was  com- 
pared with  it,  and  is  correct,  the  abbreviations  in  the  one 
being  words  at  length  in  the  other.  This  is  at  least  evi- 
dence to  go  to  the  jury,  that  the  bill  did  contain  that  which 
is  alleged. 

Kelly. — If  it  were  not  to  render  the  copy  strictly  con- 
formable to  the  original,  there  seems  to  be  no  reason  for 
requiring  the  copy  to  be  examined  with  the  original;  and 
if  then  abbreviated  copies  are  allowed,  the  judgment  of 
the  witness,  or  perhaps  his  recollection,  will  be  substituted 
for  the  eyes  of  the  jury.  The  witness  does  not  say  that  this 
is  a  copy,  but  only  that  it  is  equivalent  to  a  copy. 

Lord  Denman,  C.  J. — The  witness  has  stated,  that  the 
words  abbreviated  in  the  copy  were  written  at  length  in  the 
original;  the  copy,  in  that  respect,  therefore,  is  unlike  the 
original.  We  might  ask  the  witness  as  to  his  memory  of  the 
words  in  the  original,  but  I  think  we  ought  not  to  do  so. 
I  am  of  opinion  that  the  objection  must  prevail,  and  that  the 
defendant  must  be  acquitted. 

Verdict— Not  Guilty. 

TTiesiger,  Clarkson,  and  Bodkin,  for  the  prosecution. 
Kellff  and  Montagu  Chambers,  for  the  defendant. 

lAiiomie^^Beavan  Sf  Anderton,  and  LewU  ^  LewUJ] 
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Dec,  1th.  Kemp  v.  Eino. 

The  declaration  v^ASE  for  maliciously  suing  out  a  fiat  in  bankruptqr 
maliciously  against  the  plaintiff.  The  averment  that  the  fiat  had  been 
in  buikniptcy!  annulled  was  as  follows :  ''and  the  plaintiff  saith^  that  the 
aT'^tion  Slat  ^^  ^^*  "^^  ^^  *^®  proceedings  thereon^  and  under  the 
it  was  ordered    game.  Were  whollv  unjust  and  untenable,  and  that  such  pro- 

by  the  Court  of  </       ff  '  ^ 

Review,  "  that  cccdiugs  werc  thcreon  had^  that  afterwards,  to  wit,  on  the 
ihouTd  be  an-  26th  day  of  March,  1841,  a  petition  of  the  plaintiff  before 
nuUed,  and  the  then  made  to  the  Right  Honourable  the  Chief  Judge,  and 

fame  was  ac-  ^  —o  # 

cordingiy  their  Houors  the  other  Judges,  of  Her  Majesty's  C!ourt 
annulled,  and  of  Bcvicw  in  bankruptcy,  praying,  amongst  other  things, 
^onthT^flVt  t^at  their  Honors  would  order  the  said  fiat  to  be  superseded 

were  thereupon  at  the  expense  of  the  defendant,  and  that  a  writ  of  super- 
ended  and  de-  ^  . 
termined."        scdcas  might  forthwith  issue  for  that  purpose;  and  it  was 

theCourtof Re-  Ordered  by  the  said  Court  of  Review  in  bankruptcy,  that 

thrflrt"'be*'    the  said  fiat  should  be  annulled  at  the  expense  of  the 

annulled,  if  the  defendant,  and  the  same  was  accordingly  thereby  then 

Right  Hon.  the  „    ,  ,    ,  ,.  ,  .^   /.   .  t 

Lord  Chancel,  annulled,  and  the  proeeedings  on  the  said  fiat  were  there- 
fit/' and  Vt  the  '^P^'^  ended  and  determined."  The  declaration  was,  in 
c^firniatioB^of  ^"^^  respects,in  the  usual  form.  Pleas — ^first,  not  guilty; 
it  signed  by  the  and  secondly,  ''that  it  was  not  ordered  by  the  said  Court 
lor.— HifM, that  of  Review  in  bankruptcy,  that  the  said  fiat  should  be  an- 
wMBubSlr  ?^^®^  ^  manner  and  form  as  the  plaintiff  hath  above 
tiaiiy  proved,     thereof  alleged"  (concluding  to  the  country). 

A  Judge  »t  ^ 

Nisi  Priua  will  On  the  part  of  the  plaintiff,  the  order  for  superseding 
wUneMtopro-  ^^  ^^^  ^  bankruptcy,  which  had  issued  against  the 
m"nt  unde?"     pl^^^^i^i  ^»«  P^*  in;  it  was  as  follows  :— 

a  subpoena 

duces  tecum,  if,  "  In  Bankruptcy.  1  Friday,  the  26th  day  of 

Jl^'iliking*  Court  of  Review./  March,  1841. 

its  production, 

the  witness  has      "  In  the  matter  of  William  Richard  Kemp,  a  bankrupt. 

document  ''  Whereas,  William  Richard  Eemp  did,  on  or  about  the 

which  is  called   ^^^  ^^  ^f  Uvcch,  1841,  prefer  unto  this  Court  his  petition 

in  the  above  matter,  praying,  that  the  said  Court  would  be 

pleased  to  order  the  fiat  mentioned  in  the  said  petition  to 
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be  superseded  at  the  expense  of  John  King^  the  petitioning  ig42, 
creditor^  and  that  a  writ  of  supersedeas  might  then  forth- 
with issue  for  that  purpose^  and  that  the  bond  which  had 
been  entered  into  by  him  might  be  assigned  to  the  said 
petitioner^  and  that  he  might  pay  the  costs  of  the  said 
application.  Now^  upon  hearing  the  said  petition^  and  the 
several  affidavits  filed  in  support  thereof  and  in  opposition 
thereto^  read^  and  what  was  alleged  by  Mr.  Swanston  and 
Mr»  Koe^  of  counsel  for  the  said  petitioner  [naming  the  dif- 
ferent counsel  in  the  case,  and  the  parties  for  whom  they 
respectively  appeared] ,  this  Court  doth  order  that  the  fiat 
awarded  and  issued  against  the  said  William  Bichard 
Kemp,  by  the  name  and  description  of  William  Richard 
Kemp,  late  of  Eastcheap,  in  the  city  of  London,  wholesale 
grocer  and  tea-dealer,  dealer  and  chapman,  and  bearing 
date  on  or  about  the  first  day  of  February  last,  be  annulled, 
if  the  Bight  Honourable  the  Lord  ChanceUor  shall  think  fit : 
and  it  is  ordered,  that  the  costs  of  annulling  the  said  fiat,  and 
incidental  thereto,  and  also  the  costs  of  the  said  petitioner 
of  and  occasioned  by  this  application,  be  paid  by  the  said 
John  King  to  the  said  petitioner,  or  to  Mr.  James  Thomas 
Cookney,  his  solicitor:  and  it  is  hereby  referred  to  the 
rotation  Master  of  the  Court  of  Chancery,  or  the  vacation 
Master  of  the  said  last-mentioned  Court,  to  tax  the  said 
costs  between  the  parties,  if  they  differ  about  the  same. 
*'  W.  B.,  Beg.  '*  By  the  Court." 

"2nd  April,  1841. 
<'  Upon  reading  the  above  order,  I  hereby  confirm  the 
same,  and  direct  that  the  fiat  therein  mentioned  be,  and  it 
is  hereby  annulled  accordingly. 
"Entered,  H.S. 

'*  CoTTBNHAMj   C." 

On  the  part  of  the  plaintiff^  Mr.  Heathcote  was  called 
upon,  under  a  subpcena  duces  tecum,  to  produce  a  deed 
between  the  plaintiff  of  the  one  part,  and  Mr.  Clark  of  the 
other  part.  Mr.  Heathcote  objected  to  producing  it|Statingc 

VOL.  I.  D  D  N.  p. 
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that  he  had  a  Uen  on  it.     He  stated  that  he  had  a  liea 
upon  it  as  against  the  present  plaintifPl 

Erie,  for  the  plaintiff. — ^I  submit  that  the  witness  is 
bound  to  produce  the  deed^  as  by  the  production  of  it  he 
would  not  lose  his  lien. 

Lord  Denman,  C.  J. — K  he  puts  it  in  when  you  call  for 
it  he  in  effect  parts  with  the  lien  which  he  has  on  it^  as 
against  your  client ;  I  shall  not  compel  him  to  produce  it* 

The  deed  was  not  produced  (a). 

Kellff,  for  the  defendant. — ^The  second  plea  is,  that  the 
fiat  was  not  annulled  modo  et  form&  as  stated  in  the  de* 
claration,  and  the  declaration  states  that  it  was  annuUed 
by  the  Court  of  Review,  which  Court  has  no  power  to  an- 
nul a  fiat  in  bankruptcy^  and  has  not  done  so  in  the  present 
instance^  as  the  Court  of  Review  has  only  made  a  condi- 
tional order  that  the  fiat  shall  be  annulled  if  the  Lord 
Chancellor  shall  think  fit. 

BramweU,  on  the  same  side. — ^The  second  plea  in  sub- 
stance traverses  the  allegation  in  the  declaration,  that  the 
fiat  was  annulled  by  the  Court  of  Review.  Erom  the  17ih 
and  19th  sections  of  the  Bankruptcy  Court  Act,  1  &  2 
Will.  4^  c.  56  {b),  it  is  clear  that  the  Court  of  Review  has 
no  power  to  annul  a  fiat^  and  even  where  the  Court  of  Re- 
view are  to  reverse  the  adjudication,  the  Lord  Chancellor 
is  to  annul  the  fiat. 

(a)  See  the  case  of  Thompion  to  stand  by  the  witnen  while  the 

Y»Afosleff,  5  C.  &  P.  601,  in  which  witness  is  examined  respecting  it. 

Lord  LyndhurUy  C.  B.,  held  that  In  that  case  itdidnot  appear  that  the 

a  person  having  a  lien  upon  a  do-  witness  claimed  any  lien  as  against 

cument  is  no  objection  to  his  pro-  the  person  requiring  the  production 

ducing  it  on  a  trial  at  Nisi  Prius ;  of  the  document, 

but  that,  if  he  fears  it  may  be  ab-  {b)  Set  out  in  Flath.  Arch.  B. 

ttracted,  the  judge  will  allow  him  L.,  pp.  xc,  xci* 
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Lord  Denmax,  C.  J. — It  seems  to  me  that  the  issue  is 
sabstantiaUy  proved  on  the  part  of  the  plaintiff.  If  the 
annulling  of  the  fiat  is  not  sufficiently  stated  in  the  declar- 
ation^ the  objection  is  on  the  record. 

At  the  end  of  the  plaintiff's  case.  Lord  Denman,  C.  J., 
being  of  opinion  that  a  want  of  probable  cause  was  not 
shewn^ 

Erie,  for  the  plaintiff,  elected  to  be  nonsuited. 

Nonsuit. 
Erie  and  E.  James,  for  the  plaintiff. 

Kelbf  and  Bramwett,  for  the  defendant. 

[Attomies-V.  71  Cookney,  and  Templer  Sf  Co.'\ 


Baker  v.  Wilkinson.  2>ee.  9ih. 

XilBEL. — ^The  declaration  stated  that  the  defendant  had  in  an  action  for 
published  a  libel  of  the  plaintiff,  in  a  newspaper  called  nijjfpa^e*  a 
"  The  Leicester  Herald  and  Midland  Counties  Advertiser.''  "^V^^^  «>py 

of  the  Stamp- 
Plea — not  guiltjr*  office  decUra- 

To  prove  the  publication  of  the  libel  by  the  defendant,  wWchrtated""* 
a  certified  copy  of  the  declaration  from  the  Stamp-office  ^eti^e'to' 
was  put  in»    In  this  the  title  of  the  newspaper  was  stated  »>«  "  The  Lei- 

cester  Herald 

to  be  ''  The  Leicester  Herald  and  Midland  Counties  Ad-  and  Midland 
vertiser,'*  and  the  intended  place  of  publication  of  the  vJItUer/' and 
newspaper  was  stated  to  be  "  No.  23,  Charles-street,  in  'i^j!*^°ubii- 
the  parish  of  Saint  Margaret,  in  the  borough  of  Leicester/^  cation  to  be 
A  copy  of  the  newspaper  was  offered  in  evidence,  the  Charies-Btreet, 

in  the  parish  of 
Saint  Marga- 
ret, in  the  borough  of  Leicester/'    The  newspaper  containing  the  libel  had  the  same  title,  but 
the  place  of  publication  in  the  imprint  at  the  end  of  it  was,  "  at  the  comer  of  Charles-street 
and  Hadfield-street,  in  the  parish  of  Saint  Margaret,  in  the  borough  of  Leicester." 

HM,  that  this  sufficiently  shewed  the  identity  of  the  newspaper,  so  as  to  allow  it  to  be  given 
in  eTideooe  under  the  8th  sect,  of  the  tUt.  6  &  7  Will.  4,  c.  76. 

dd2 
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name  of  which  agreed  with  that  in  the  Stamp-office  declar- 
ation^ but  the  place  of  publication  in  the  imprint  at  the 
end  of  the  newspaper  was  stated  to  be  ''  at  the  comer  of 
Charles-street  and  Hadfield-street,  in  the  parish  of  Saint 
Margaret^  in  the  borough  of  Leicester/' 


KeUyj  for  the  defendant. — ^I  submit  that  this  newspaper 
cannot  be  given  in  evidence,  as  the  place  of  publication  on 
the  newspaper  itself  does  not  tally  with  the  place  of  pub- 
lication mentioned  in  the  Stamp-office  declaration^  and, 
according  to  the  former,  the  place  of  publication  might  be 
in  Hadfield-street.  The  provisions  of  the  stat.  6  &  7  WilL 
4,  c.  76  (a),  are  of  a  highly  stringent  and  almost  penal 
nature,  and  ought  not  to  be  extended  to  cases  which  are 
not  clearly  within  the  terms  of  that  statute. 

WkUekurst,  on  the  same  side,  referred  to  the  case  of 
Eex  V.  Franceffs(b). 


(a)  By  sect  8  of  that  statute,  it 
is  (inter  alia)  enacted,  that  if  a 
certified  copy  of  the  Stamp-office 
declaration  and  a  newspaper  inti- 
tled  in  the  same  manner,  and 
'*  wherein  the  name  of  the  printer 
and  publisher,  and  the  place  of 
printing,  shtUl  be  the  same  as  the 
name  of  the  printer  and  publisher, 
and  the  place  of  printing  mentioned 
in  such  declaration,  or  shaU purport 
tobe  the  earned*  "  it  shall  not  be  ne- 
cessary for  the  plaintifi^  informant, 
or  prosecutor,  in  any  action,  pro- 
secution, or  other  proceeding,  to 
prove  that  the  newspaper  to  which 
the  suit,  action,  prosecution,  or  other 
proceeding  may  relate,"  was  pur- 
chased of  the  defendant,  or  at  his 
house,  &c. 

(6)  2A.&E.49.  In  that  case  it 
was  held,  that,  on  amotion  for  a  cri- 


minal information  for  a  libel,  pub- 
Ibhed  in  a  newspaper,  if  the  Stamp- 
office  affidavit  under  the  stat.  38 
Geo,  3,  c  78,  be  put  in  to  shew 
that  the  defendant  is  the  printer 
and  publisher,  such  proof  is  not 
sufficient,  unless  the  newspaper 
produced  as  containing  the  libel 
correspond  with  the  description  in 
the  affidavit,  not  only  in  title,  but 
in  the  name  of  the  place  of  print- 
ing ;  and  where  the  place  of  print- 
ing was  called  Union-street,  Castle- 
street,  in  the  affidavit,  and  Union- 
buildings,  John-street,  in  the  news- 
paper, the  Court  dischaiged  a  rale 
for  a  criminal  information,  and 
would  not  enlaige  it,  in  order  that 
supplemental  affidavits  might  be 
ffied,  shewing  that  the  places  named 
were  identical. 
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Follett,  S.  O.,  for  the  plaintifF^  submitted  that  the  iden-        1942. 
tity  of  the  place  of  publicatioii  sufficiently  appeared.  '^     ' 


Lord  Demman^  C.  J. — ^I  think  that  the  evidence  of 
identity  is  sufficient,  and  that  the  newspaper  may  be  given 
in  evidence. 

Hie  newspaper  was  put  in,  and  the  article  charged  to  be 
libellous  was  read. 

It  afterwards  appeared  firom  the  evidence,  that  the  house 
at  which  the  newspaper  was  published,  which  was  at  the 
comer  of  Charles-street  and  Hadfieldnstreet,  was  No.  23, 
Charles-street. 

Verdict  for  the  plaintiff. 

FoUett,  S.  O.,  M.  D.  HUl,  and  Hugh  HiU,  for  the 
plaintiff. 

KeUff  and  Whitekurst,  for  the  defendant. 

[AttorniM-Ootiwf  ^  Wedlake,  and  W.  H.  Smih,-] 
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Dee.  9th, 

The  dismiMal 
by  the  police 
commiMioDers 
of  a  police  con- 
stable, in  con- 
sequence of  a 
report  duly 
made  to  them 
of  a  censure 
uttered  on 
such  police 
officer  by  a  jus- 
tice of  the 
peace,  is  in  it- 
self sufficient 
evidence  of 
special  damage 
to  sustain  an 
action  against 
the  Justice. 

In  such  an 
action  evidence 
of  malice  is  ne- 
cessary; 
for  it  is  the 
duty  of  the 
Justice  to  ex- 
press his  opin- 
ion of  the 
conduct  of po- 
lice constables, 
in  order  that 
the  police 
commissioners 
may  have  pro- 
per information 
on  which  to 
proceed  in 
making  inqui- 
ries to  enable 
them  to  regu- 
late the  force 
under  their 
direction. 


XsNDiLLON  v.  Maltbt^  Esq. 

Slander.— The  dedaratloa  stated,  that,  before  the 
committing  of  the  grieTances  hj  the  defendant,  the  pLiin- 
tiff  was  a  constable  in  the  Metropolitan  police  force,  and 
that  the  defendant  was,  and  still  is,  one  of  her  Majesty's 
justices  of  the  peace  assigned  to  keep  the  peace  in  and 
for  the  county  of  Middlesex,  and  a  police  magistrate  ap- 
pointed to  sit  at  the  police  court,  Oreat  Marlborough- 
street:  that  on  the  21st  of  June,  1841,  the  plaintiff,  in 
dischai^  of  his  duty,  appeared  before  the  defendant  as 
such  police  magistrate,  and  gave  evidence  against  one 
Thomas  Woolridge,  whom  the  plaintiff  had,  in  the  due 
discharge  of  his  duty,  taken  into  custody  for  having  com- 
mitted a  breach  of  the  peace ;  and  that  on  the  3rd  of  July, 
1841,  a  charge  and  complaint  was  made  and  preferred 
against  certain  persons,  to  wit,  one  Sir  Thomas  Moncrieffe 
and  Montagu  Ormsby,  before  the  defendant  as  such  police 
magistrate,  and  the  plaintiff,  in  the  discharge  of  his  duty 
as  such  police  constable,  gave  his  evidence  before  the  de- 
fendant in  proof  and  support  of  the  last-mentioned  charge, 
yet  the  defendant,  contriving  &c.,  on  &c.,''  on  the  oc- 
casion of  the  last-mentioned  charge  and  complaint  made 
and  preferred  before  him  the  defendant  as  such  police 
magistrate  as  aforesaid,  and  in  relation  thereto,  wantonly, 
wickedly,  and  maliciously,  and  without  any  reason  or  pro- 
bable cause  whatsoever,  spoke  and  published,  in  the  pre- 
sence and  hearing  of  divers  good  and  worthy  subjects  of 
this  realm  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  as  such  police  constable  and  a  serjeant  as 
aforesaid,  and  of  and  concerning  the  before*mentioned 
charges  and  complaints,  and  the  evidence  given  by  the 
plaintiff  as  aforesaid,  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say :  '*  I  (meaning 
the  defendant)  feel  myself  bound  to  say,  with  reference  to 
this  charge  (meaning  the  said  charge  against  the  said  Sir 
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T.  M.  and  M.  O.)  and  one  before  me  a  few  days  before  i842. 
firom  the  same  spot  (meaning  the  said  charge  first  above 
mentioned  and  referred  to),  I  (meaning  the  defendant)  do 
not  belieye  serjeant  Eendillon  (meaning  the  plaintiff)  on 
his  oath.''  ''  By  means  of  the  committing  of  the  said 
grievances,  and  on  no  other  account  whatsoever,  the  phiin- 
tiff  has  been  dismissed  and  discharged  from  his  said  situation 
and  employment  of  a  police  constable  and  serjeant  as  afore* 
said/'  and  has  not  only  lost  the  pay,  &c.  which  would  have 
accrued  to  him,  but  hath  thence  hitherto  remained  out  of 
employment.    Plea — not  guilty  ''by  statute.'* 

It  was  opened  by  KeUy,  for  the  plaintiff,  that  on  the  2l8t 
of  June,  184],  the  plaintiff,  in  the  discharge  of  his  duty^ 
brought  before  the  defendant  a  person  named  Woolridge, 
whom  he  charged  with  having  assaulted  him  while  he  was 
engaged  in  apprehending  two  women  of  ill  fame  who  had 
been  disorderly.  The  defendant  heard  the  charge,  and, 
though  the  appearance  of  the  plaintiff  shewed  that  he  had 
been  assaulted,  dismissed  the  complaint*  So  far,  whatever 
he  might  think  of  the  decision,  the  law  gave  the  plaintiff 
no  right  to  complain.  Some  days  afterwards,  namely,  "on 
the  29th  of  June,  the  plaintiff  brought  a  charge  before  the 
magistrate  against  two  persons.  Sir  T.  Moncrieffe  and  Cap- 
tain Ormsby,  whom  he  accused  of  being  drunk  and  disor* 
derly,  and  of  having  assaulted  him.  The  hearing  was  put 
off  for  a  day  or  two  on  account  of  the  absence  of  Captain 
Ormsby,  who  was  compelled  by  military  duty  to  be  else- 
where; but  when  he  appeared  the  magistrate  heard  the 
statement  of  the  plaintiff,  which  was  made  on  oath,  asked 
for  further  evidence,  took  the  unsupported  statements  of 
the  two  persons  charged  against  the  sworn  statement  of  the 
plaintiff,  and  dismissed,  as  too  slight  to  be  entertained,  the 
charge  as  against  Sir  T.  Moncrieffe,  and  as  against  Captain 
Ormsby  only  fined  him  5s.  for  being  drunk,  and  5s.  more 
for  the  assault.  Having  thus  disposed  of  the  case,  with 
regard  to  which,  however  the  plaintiff  might  consider  him- 
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Ig42.  self  ill-treated,  the  law  gave  him  no  remedy,  the  magistrate 
proceeded  to  utter  the  words  now  the  subject  of  complaint. 
They  were  to  this  effect :  that  in  reference  to  this  affair,  as 
well  as  to  that  which  had  been  brought  before  him  a  few 
days  preyiously  &om  the  same  spot,  by  which  he  meant  to 
indicate  the  charge  against  Woolridge,  he  could  not  belieye 
the  plaintiff  on  his  oath.  This  was  an  extra-judicial  asser- 
tion, and  was  therefore  actionable.  The  assertion  was  re- 
ported to  the  commissioners  of  police,  and  the  plaintiff 
was  dismissed. 

On  the  part  of  the  plaintiff,  Charles  Baker,  an  inspector 
of  the  C  division  of  police  was  called.  He  said,  **  I  know 
the  plaintiff;  he  was  a  seijeant  in  the  police  force  in  Jane, 
1841.  On  the  29th  of  June  a  chaise  was  made  by  the 
plaintiff,  at  the  station-house  in  Vine-street,  against  Sir 
Thomas  Moncrieffe  and  Mr.  Ormsby ;  they  were  charged 
with  assaulting  the  plaintiff,  and  Mr.  Ormsby  was  also 
charged  with  being  drunk.  They  were  bailed,  and  on  the 
next  day,  which  was  a  Tuesday,  I  attended  before  the  de- 
fendant. The  case  was  adjourned  to  the  Thursday,  when 
Sir  T.  Moncrieffe,  on  going  before  the  defendant,  accused 
the  plaintiff  of  smoking  and  being  a  blackguard.  The  de- 
fendant said  (after  hearing  Sir  T.  Moncrieffe),  that  he  was 
compelled  to  disbelieve  the  plaintiff.  The  case  was  post- 
poned for  further  evidence,  and  on  the  following  Saturday 
all  the  parties  appeared  again  before  the  defendant,  when 
the  charge  against  Sir  T.  Moncrieffe  was  dismissed,  and 
Mr.  Ormsby  fined  6s.  for  assaulting  the  plaintiff,  and  5#. 
for  being  drunk;  and  immediately  afterwards  the  defend- 
ant said  '  I  am  bound  to  say,  in  reference  to  this  charge 
and  a  similar  one  brought  from  the  same  spot  a  few  days 
before,  I  cannot  believe  William  Eendillon  on  his  oath.^ 
I  forwarded  a  report  of  what  had  occurred  through  my 
superintendent,  Mr.  Baker;  but  I  was  not  present  at  any 
inquiry  before  Mr.  Mayne,  the  commissioner  of  police.'^ 

This  witness  also  stated,  that  it  was  after  the  defendant 
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had  imposed  the  fine  that  he  made  use  of  the  expressionft       }g42. 
before  mentioned. 

It  was  proved  by  inspector  Beresford  of  the  C  division 
of  pohce^  that  he  had  taken  the  charge  against  Woolridge^ 
had  attended  on  the  following  morning  before  the  defend- 
ant^ and  had  then  heard  the  statement  of  the  plaintiff; 
and  that  a  pohce  constable^  who  had  been  on  dntj  with  the 
plaintiff,  was  sent  for  by  the  defendant,  and  his  statement 
of  the  facts  did  not  agree  with  that  of  the  plaintiff.  The 
plaintiff's  face  was  bleeding  when  he  charged  Woolridge 
with  the  assault. 

It  was  proved  by  Mr.  Mayne,  the  commissioner  of  police^ 
that  he  had  received  the  report  of  inspector  Baker  as  to 
what  had  taken  place  before  the  defendant.  He  had  made 
known  the  chai^  to  the  plaintiff,  and  had  then  informed 
him,  that,  in  consideration  of  his  having  been  in  the  police 
force  for  nearly  eight  years,  and  of  his  good  conduct  on 
several  occasions,  he  should  be  allowed  to  resign.  This  the 
plaintiff  refused  to  do,  and  the  witness  dismissed  him. 

In  his  cross-examination,  Mr.  Mayne  stated  that  he  did 
not  dismiss  him  altogether  on  account  of  this  statement  of 
the  defendant.  There  had  been  two  cases  of  complaint 
against  him  before.  They  became  known,  not  from  any 
complaints  from  magistrates,  but  from  the  fact  that  the 
owners  of  some  dogs,  which  had  been  stolen  and  restored, 
had  brought  or  sent  money  to  the  police-office  for  the 
plaintiff.  Whatever  accusation  was  made  by  a  magistrate 
or  any  one  else  against  a  policeman,  he  was  at  once  made 
acquainted  with  it.    That  had  been  done  in  this  instance. 

FoUett,  S.  O.,  for  the  defendant.— I  submit  that  the 
plaintiff  must  be  nonsuited.  First,  this  being  an  action 
for  words  not  imputing  an  indictable  offence,  special  da- 
mage  must  be  {Mroved.  The  only  special  damage  shewn 
is  the  discharge  of  the  plaintiff  by  the  commissioner  of 
police ;  but  that  being  the  act  of  a  third  party,  not  pre- 
sent at  the  speaking  of  the  words,  and  only  hearing  them 


406 


1842. 


Kbhdillon 
v. 

JdALTBT. 


CASES  AT  NISI  PRIUS, 

at  second-hand  firom  the  report  of  a  person  present^  is  not 
snch  an  immediate  result  of  the  speaking  of  the  words  as 
will  sustain  an  action.  In  the  case  of  fFard  y.  ffleeka  (a) 
it  was  held^  that  the  person  who  spoke  words  of  another 
was  not  answerable  for  special  damage  occasioned  by  a 
person  repeating  the  words  to  a  third  party^  as  being  the 
statement  of  the  original  speaker.  Secondly^  this  is  an 
action  against  a  judicial  officer  for  words  spoken  in  the 
course  of  his  duty^  and  for  such  words  no  action  will  lie. 


(a)  4  M.  &  p.  796.  In  that 
case,  (which  was  an  action  for  slan- 
derous words,  in  which  in  the  de- 
claration it  was  alleged  for  spe- 
cial damage,  that  hy«  reason  of 
committing  the  grievance  one 
John  Biyer  refused  to  give  the 
plaintiff  credit),  the  evidence  was 
that  the  defendant  spoke  the  words 
to  Edward  Bryce,  and  that  Bryce 
communicated  the  statement  as  the 
statement  of  the  defendant  toBcyery 
who  thereupon  refused  to  trust  the 
plaintiff.  The  Court  held  that  the 
all^^tion  was  not  supported,  and 
Lord  Chief  Justice  Tindal  in  deli- 
vering the  judgment  of  the  C^urt 
said,  "  The  substance  of  the  plain- 
tiff's allegation  is,  that  hy  reason 
of  the  defendant's  false  representa- 
tions to  divers  persons,  one  John 
Bryer  refused  to  trust  the  plaintiff. 
Now  the  evidence  necessary  to  sup- 
port this  allegation  would  have 
been  either  that  John  Bryer  was 
present  and  heard  the  defendant 
make  the  representations  to  some 
person,  or,  at  the  very  least,  that 
when  the  defendant  made  such  re- 
presentations he  directed  them  to 
be  communicated  to  Bryer ;  but 
neither  of  these  suppositions  exists 
in  fact ;  on  the  contrary,  the  evi- 
dence was  that  the  words  were  ad- 


dressed to  one  Edward  Bryce,  and 
that  Bryce,  at  a  subsequent  time 
and  place,  and  without  any  autho- 
rity from  the  defendant,  repeated 
the  representations  to  Bryer,  the  re- 
petition of  which  words,  and  not  the 
original  statement,  occasioned  the 
plaintiff's  damage.  Everyman  must 
be  taken  to  be  answerable  for  the 
necessary  consequences  of  his  own 
wrongful  acts ;  but  such  a  sponta- 
neous and  unauthorised  communi- 
cation cannot  be  considered  as  the 
necessary  consequence  of  the  origi- 
nal utteringof  the  words,for  noeffect 
whatever  followed  the  first  speaking 
of  the  words  to  Bryce.  If  he  had 
kept  them  to  himself,  Bryer  would 
still  have  trusted  the  plaintiff.  It 
was  the  repetition  of  them  by  Bryce 
to  Bryer,  which  was  the  voluntary 
act  of  a  free  agent,  over  whom  the 
defendant  had  no  control,  and  for 
whose  acts  he  is  not  answerable, 
that  was  the  immediate  cause  of 
the  plaintiff's  damage:  we  there- 
fore think  that  as  each  count  in  the 
declaration  alleges,  as  the  only  grie- 
vance, the  original  fiilse  speakmg 
of  the  words,  the  allegation,  that 
*  by  reason  of  committing  such 
grievance,  Bryer  refused  to  give 
the  plaintiff  credit,'  is  not  made 
out  by  the  evidence." 
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This  clearly  appears  from  the  case  of  Hodgson  v.  Scar-' 
lett  {b),  the  dictnm  of  Lord  Mansfield  in  the  case  o{Bex  v. 
Skinner  {c),  and  the  case  of  JekyU  v.  Sir  John  Moore  {d). 
And  thirdly^  the  defendant  is  protected  by  the  Magis- 
trates' Act,  unless  there  were  malice  and  a  want  of  rea- 
sonable and  probable  cause,  of  which  there  is  no  evidence. 


1842. 


Kelly,  for  the  plaintiff. — ^The  discharge  of  the  plaintiff  was 
in  consequence  of  and  the  result  of  a  report  which  it  was 
the  duty  of  the  inspector  of  police  to  make  to  his  superiors, 
and  that  distinguishes  the  present  case  firom  that  of  Ward 


(b)  1  B.  &  A.  232.  In  that  case 
it  was  held,  that  an  action  for  defa- 
mation will  not  lie  against  a  hams- 
ter for  words  spoken  hy  him  as 
counsel  in  the  cause,  pertinent  to 
the  matter  in  issue. 

(c)  Lofft,  Rep.  55.  This  was  a 
motion  to  quash  an  indictment 
against  —  Skinner,  Esq.,  one  of 
his  Majesty's  justices  of  the  peace 
for  the  town  of  Poole,  for  scanda- 
lous words  spoken  hy  him  in  a 
general  sessions  of  the  county,  in 
which  he  said  to  the  grand  jury — 
"  You  have  not  done  your  duty ; 
you  have  disoheyed  my  commands ; 
you  are  a  seditious,  scandalous,  cor- 
rupt, and  peijured  jury."  Lord 
Mansfield,  C.  J.,  said,  <<I  am  will- 
ing, as  neither  Seijt.  Datfy  nor  Mr. 
BuUer  can  find  any  precedent  in  the 
history  of  England  for  an  indict- 
ment of  this  kind,  to  give  them  till 
next  term  to  find  any."  **  Neither 
party,  witness,  counsel,  jury,  or 
judge  can  he  put  to  answer  civilly 
or  criminally  for  words  spoken  in 
office.  If  the  words  spoken  are 
opprohrious  or  irrelevant  to  the 
case,  the  Court  will  take  notice  of 
them  as  a  contempt,  and  examine 
on  information.    If  any  thing  of 


mala  mens  is  found  on  such  inquiry^ 
the  words  will  he  pimished  suita- 
hly.  The  words  are  extremely  im- 
proper. If  the  party  were  not  a 
horough  justice,  I  should  think 
there  might  he  grounds  to  apply  to 
the  Great  Seal  to  remove  him  from 
his  ofiice,  hut  to  go  on  an  indict- 
ment would  be  subversive  of  all  ideas 
of  a  constitution.  If  any  precedent 
should  be  found  you  should  have 
time  to  make  use  of  it,  otherwise 
it  would  be  proper  to  quash  the  in- 
dictment immediately." 

{d)  2  N.  R.  341.  In  tiiat  case 
it  was  held,  that  if  a  court-martial, 
after  stating  in  their  sentence  the 
acquittal  of  an  officer,  against  whom 
a  charge  had  been  preferred,  sub- 
join thereto  a  declaration  of  their 
opinion  that  the  charge  is  malicious 
and  groundless,  and  that  the  con- 
duct of  the  prosecutor  in  falsely 
calumniating  the  accused  is  highly 
injurious  to  the  service,  the  pre- 
sident of  the  court-martial  is  not 
liable  to  an  action  for  a  libel  for 
having  delivered  such  sentence  and 
declaration  to  the  judge  advocate. 
See  also  the  case  of  DoyU  v. 
0'Z)oAer<y,po8t,  p.  418. 
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▼.  Weeks,  in  which  the  Court  of  Common  Pleas  expressly 
decided  upon  the  ground  that  the  repetition  of  the  slander 
which  caused  the  special  damage,  was  the  vohmiary  act  of 
a  free  agent. 

Lord  Denman,  C.  J. — ^I  think  there  is  sufficient  evidence 
of  special  damage. 

Kelly. — ^With  respect  to  malice,  I  submit  that  there  is 
abundant  evidence  to  go  to  the  jury  of  malice  in  the  l^al 
sense  of  that  word.  The  words  were  uttered  after  the 
justice  had  adjudicated  on  the  case  brought  before  him. 
His  jurisdiction  was  at  an  end.  It  makes  no  difference 
in  point  of  law,  that  the  observations  were  made  imme- 
diately after  the  decision  of  the  case;  they  were  made 
after  it,  and  they  therefore  became  the  observations  of  an 
ordinary  person,  made  without  any  legal  necessity,  and 
therefore  without  any  legal  justification.  They  were  the 
mere  words  of  a  private  person,  and,  being  in  their  nature 
injurious  to  the  plaintiff,  must  be  treated  in  law  as  ma- 
licious. 

C.  Clark,  on  the  same  side. — ^There  is  in  the  conduct 
of  the  defendant  sufficient  to  constitute  legal  malice.  The 
plaintiff  made  on  oath  a  charge  before  him ;  the  defendant 
required  evidence  by  other  persons  in  support  of  that 
charge.  That  evidence  was  given,  and  it  confirmed  the 
statement  of  the  plaintiff.  The  defendant  thereon  con- 
victed one  of  the  accused  parties,  and  as  to  the  other,  not 
affecting  any  longer  to  doubt  the  statement  of  the  plaintiff, 
he  merely  said  that  the  facts  amounted  to  so  slight  a 
charge  that  he  should  not  entertain  it.  He  therefore  ad- 
mitted that  what  was  thus  stated  by  the  plaintiff  was  true, 
and  acted  on  it  as  true,  and  yet,  immediately  after  doing 
so,  he  used  the  expressions  now  complained  of,  that  he  did 
not  believe  the  plaintiff  on  his  oath.  This  is  clearly  suffi- 
cient to  constitute  legal  malice. 
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Lord  Denman,  C.  J. — I  have  no  doubt  on  my  mind,  1942. 
tliat  a  magistrate,  be  he  the  highest  judge  in  the  land,  is 
answerable  in  damages  for  slanderous  language,  either  not 
xdevant  to  the  cause  before  him  or  uttered  after  the  cause 
18  at  an  end ;  but  for  words  uttered  in  the  course  of  his 
duly  no  magistrate  is  answerable,  either  civilly  or  crimi- 
iially,  tmless  express  malice  and  the  absence  of  reasonable 
or  probable  cause  be  established.  In  the  present  case  I 
am  of  opinion  that  there  is  no  proof  of  malice ;  there  has 
been  nothing  to  shew  that  the  decision  of  the  defendant 
was  influenced  by  any  improper  feeling.  He  only  did  his 
duty  in  folly  investigating  each  case  brought  before  him. 
He  was  not  bound  to  believe  every  charge  made  by  a 
police  officer;  he  was  bound  to  examine  it;  he  has  done 
80  here,  and  he  has  acted  on  the  result  of  that  examination. 
If  he  believed  that  the  plaintiff  had  given  untrue  evidence, 
lie  was  bound  to  say  so.  He  was  not  only  excused,  but 
considering  what  is  the  constitution  of  the  police  force, 
and  what  the  duties  of  the  two  commissioners  who  regu- 
late it,  he  was  actually  bound  to  state  his  real  opinion  of  a 
policeman's  conduct  and  testimony,  that  the  commissioners 
might  be  able  to  perform  their  duties  correctly  and  effi- 
ciently. There  is  no  legal  cause  of  action  in  this  case,  and 
the  plaintiff  must  be  nonsuited. 

Nonsuit. 

Kelly  and  C.  Clark,  for  the  plaintiff. 

Fbllett,  S.  G.,  Thesiffer,  S.  Martin,  and  WiUes,  for  the 
defendant. 

[Attorniefl^^.  IVarren,  and  Baxendale  ^  CoJ] 
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1842. 
Dee.  lOth.  RegINA  V.  OORDON, 


An  sliegatioii     JtEBJURY.— The  indictment  charged  the  defendant  with 

in  an  indict- 


Pi 

ment  for  per-  having  Committed  p^niy  in  an  affidavit  to  oppose  a  smn- 
ment  wu  <<"en-  n^^ns  to  sct  aside  a  judgment  obtained  by  the  present 
Mti!l"b  'roved  ^®^®^d™*  against  the  prosecutor^  Mr.  Havers.  Some  of 
by  the  produc-  the  counts  of  the  indictment  contained  an  allegation,  that 
from  the  Jiidg-  the  present  defendant  ''  caused  to  be  entered  up  final 
wWcrSfi^    judgment  in  the  said  action." 

*^^!S^^'"""  When  the  case  was  called  on  for  trial,  on  Saturday, 
A  defendant  December  the  10th,  and  before  the  jury  were  sworn,  Hoff^ 
ment  for  per-  ffi^t  for  the  defendant,  applied  to  put  off  the  trial,  on  an 
th7ritti^*hi  «ffi^^t*  which  stated^  that  the  defendant  was  arrested  on 
Queen's  Bench,  the  prcvious  Wednesday  on  his  way  to  the  chambers  of  his 

was  arretted  on  .,.,  ii*         i-i.i. 

the  Wednesday  counscl — as  he  was  gomg  thither  to  deliver  his  brief. 

before  the  trial, 
as  he  was  going 

JJhit  co!^wi"      ^^  Denman.— Is  any  practice  imputed  to  the  other 

to  deliver  his      side? 
brieC  The  case 
was  called  on 

WAly?aLd*  Hoggins.— T!he  affidavit  of  the  defendant  states,  that  a 
the  Lord  Chief  person,  who  is  to  be  one  of  the  witnesses  for  the  present 

Justice  would     -^  '  ^ 

not  postpone  it  prosccutiou,  stood  by  while  the  arrest  took  place. 

unless  it  could 
be  shewn  that 

by^cSSIion"        ^^^  Denman,  C.  J.— That  is  not  sufficient.    The  case 

with  the  prose-    must  COme  On. 
cutor ;  and  the 
ftct  that  a  wit* 

prosecution  The  casc  was  tried  (a),  and  in  support  of  the  allegation 

stood  by  while  i^  ^hc  indictment,  that  judgment  was  "  entered  up*'  in  the 

the  arrest  took         .... 

place,  is  not  original  action,  a  clerk  in  the  Judgment-office  was  called, 
raise  that  in-  He  produced  the  book  from  that  office,  in  which  judgments 
ference.  ^^  entered  up,  and  stated,  that  interlocutory  judgment 

(a)   On  a  subsequent  day,   at  ground  of  the  defendant's  arrest  as 

Ouildhall,  the  same  defendant  and  above  mentioned,  but  Lord  Dei^ 

others  were  tried  on  a  charge  of  man,  C.  J.,  refused  to  postpone  the 

conspiracy  arising  out  of  the  same  trial  unless  it  could  be  shewn  that 

transaction.     Montagu  Chamben  the  arrest  was  made  by  collusion 

moved  to  put  off  the  trial,  on  the  with  the  prosecutor. 
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vas  signed  in  the  action  Gordon  y«  Havers,  on  the  10th  of        1842. 
March^  1842^  and  that  final  judgment  was  entered  up  on 
the  19th  of  that  month. 


Hoggins,  for  the  defendant. — ^I  submit  that  this  is  not 
sufficient  proof  that  final  judgment  was  entered  up.  The 
proper  proof  is  the  production  of  the  roU^  or  an  examined 
copy  of  it,  the  words,  ''  entering  up''  judgment,  importing 
that  which  can  only  be  proved  by  the  record. 

Thesiger,  for  the  prosecution.— The  '' entering  up  "  of 
final  judgment  always  takes  place  before  there  is  any  roll 
carried  in,  and  is  the  making  of  the  entry  which  has  been 
produced  by  the  witness,  and  which  he  proves  to  have  been 
made  on  the  19th  of  March.  Probably,  the  present  defend- 
ant, or  his  attorney,  have  never  carried  in  any  judgment 
roll,  and  if  the  ''entering  up''  of  judgment  depended  on 
the  existence  of  a  roll,  this  judgment  could  not  have  been 
''entered  up"  on  the  19th  of  March,  which  the  witness 
firom  the  Judgment-office  proves  that  it  was. 

Clarkaon,  on  the  same  side,  cited  the  case  of  fisher  v. 
Dudding  {b). 


{h)  9  Dowl.  P.  C.  872,  and  10  upon  the  roll  The  Court  of  Corn- 
Law  J.,  N.  S.,  C.P.  323.  By  the  mon  Pleas  held,  that  the  former, 
Stat.  I  &  2  Vict  c.  110,  s.  17,  and  not  the  latter,  was  the  "  enter- 
''  Every  judgment-deht  shall  carry  ing  up  of  the  judgment ;"  and  Mr. 
interest  at  the  rate  of  four  per  cent.  Justice  MavU  said — **  There  is  a 
per  annum/rofli  ike  tmeoferUeru^  paper  book  in  the  office,  in  which 
up  of  the  judgment* '"vaitSiiheMme  the  parties  enter  a  sort  of  note  of 
shall  be  satisfied ;"  and  the  ques-  the  judgment,  which  is  called  an 
tion  in  that  case  was,  whether  the  incipitur.  If  a  formal  judgment  is 
"  entering  up  of  the  judgment"  wanted,  the  record  is  made  up  from 
was  the  entering  of  the  incipitur  in  the  entry  in  that  paper  book  at  any 
the  paper  book  kept  in  the  Mas-  distance  of  time,  but  the  ine^nlur 
ter's  office  for  that  purpose,  or  the  is  what  ie  understood  by  the  enter^ 
subsequent  entry  of  the  judgment  tn^  tip  of  the  judgment" 
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Lord  Denman^  C.  J. — I  think  the  evidence  is  sufficient. 

Verdict — Guilty  (c). 

Thenger^  Clarkson,  and  Bodkin,  for  the  prosecution. 
HoggtM  and  C.  Clark,  for  the  defendant. 
[Attomies — Steele,  and  in  person.] 


(e)  No  new  trial  was  moved  for, 
and  it  was  stated  by  Montagu  Cham* 
bers,  for  the  defendant,  when  the 
defendant  was  brought  up  for  judg- 
ment, that  one  reason  why  no  motion 
was  made  on  the  point,  as  to  the  ad- 
missibility of  the  book  from  the 


Judgment-office,  was,  that  some  of 
the  counts  in  the  indictment  did  not 
allege  the  entering  up  of  the  judg- 
ment in  the  original  action,  and 
therefore  as  to  them  the  point  did 
not  arise. 


M^AMARA  V.  GiBBS. 

UEBT  for  ^'service  and  attendance  done  and  performed 

by  the  plaintiff  for  the  defendant.*'  Pleas — first,  nun- 
dat*dthe*l7th   ^^1*01  indebitatus ;  and  second,  payment. 

The  plaintiff's  demand  was  for  his  services  at  the  election 

of  the  defendant  as  one  of  the  Bridge  Masters  of  the  City 

of  London. 

On  the  part  of  the  defendant,  a  letter,  written  by  the 

plaintiff  to  Mr.  Wallis,  dated  the  17th  of  Febrmary,  1841, 
W.'a  handwrif  was  put  in.  It  Commenced,  "  Dear  Sir, — I  feel  both  hurt 
i3d«iied\T  *^d  surprised  at  your  letter,"  and  then  went  on  to  state 
thepUintifi^      various  matters  respecting  the  election,  and  inter  alia 

and  dated  the  r  d  ^ 

isth  of  Febru-  that  the  plaintiff  had  received  the  sum  of  £88. 
had  no  post-  ^  witncss  was  Called  in  reply,  who  proved  the  hand- 

!!il*ed*to   ve  ^^8  of  M'"  Wallis  to  a  letter,  dated  the   16th  of 

this  letter  in  February,  1841,  addressed  to  the  plaintiff.    This  letter 

eTidenceaa         ,    j  '  , 

being  the  letter  had  UO  pOSt-mark. 
to  which  that 
of  the  17th  was  an  answer. 

Held,  that  the  letter  of  the  16th  was  not  receivable  in  evidence,  unless  it  were  shewn  that  it 
was  the  letter  to  which  the  plaintiff's  letter  was  an  answer,  or,  at  least,  that  it  was  in  existence 
before  the  date  of  the  plaintiff's  letter. 


Dec.  I5ih. 

A  defendant 
gave  in  evi- 
dence a  letter 


of  January, 
which  purport* 
ed  to  be  an  an* 
iwerto  a  letter 
written  to  the 
plaintiff  by  Mr, 
W.  The  plain- 
tiff's counsel 
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KeUy,  for  the  plaintiff,  proposed  to  give  this  letter  in        jg^g. 
eyidence,  as  being  the  letter  to  which  the  plaintiff's  letter 
of  the  17th  of  February  was  an  answer. 

Lord  Denman,  C.  J. — I  do  not  think  it  is  receivable  in 
evidence,  unless  you  can  shew  that  it  is  the  letter  to  which 
thd  plaintiff's  letter  was  an  answer,  or,  at  least,  that  it  was 
in  existence  before  the  date  of  the  plaintiff's  letter.  Per 
86,  this  letter  is  not  receivable  in  evidence  at  all,  and  it  only 
becomes  so  by  being  shewn  to  be  a  letter  to  which  the 
plaintiff's  letter  is  an  answer.  For  aught  that  appears, 
the  letter  may  have  been  written  yesterday  (a). 

Mr.  Wallis  was  called.  He  stated  that  his  letter  of  the 
16th  was  the  letter  to  which  the  plaintiff's  letter  of  the 
17th  was  an  answer;  and  he  also  proved,  that  a  letter  in 
his  hand-writing,  of  the  17th  of  February,  was  a  reply  to 
the  plaintiff's  letter  of  that  date,  which  was  already  in 
evidence;  and  he  also  stated,  that  the  £88,  mentioned  in 
that  letter,  was  the  amount  of  money  paid  out  of  pocket  by 
the  plaintiff,  and  not  a  payment  to  him  for  his  services. 

Both  the  letters  of  Mr.  Wallis  were  read  (£) . 

Lord  DsNMAN,  C.  J. — ^As  Mr.  Wallis  explains  this  sum 
of  j£88  was  for  money  paid  by  the  plaintiff  out  of  pocket, 
the  plaintiff  is  clearly  entitled  to  something  more  for 
his  services. 

Verdict  for  the  plaintiff  for  £23. 

KeUy  and  Montagu  Chambers,  for  the  plaintiff. 
R,  V.  Richards  and  5.  Martin,  for  the  defendant. 
[Attoiniea—Z.  Norton,  and  Jonet  ^  B,'] 

(a)  See  the  case  of  Qib$on  ▼•  (6)  See  the  case  of  Z)iiy  v.  Roe, 

King,  post,  p.  458.  Bart^  7  C.  &  P.  705. 
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COURT  OF  COMMON  PLEAS- 


Sittings  m  London  in  Michaelmas  Term,  1840. 

BBFORE  MR.  JUSTICE  ERSRINE. 

Not),  2UU  Richards  v.  Turner. 

On  the  trial  of  X  HE  declaratioii  stated^  that  the  defendant^  on  the  6ih 

«uu  and  fia."'  of  J^y^  1839,  assaulted  the  plaintiflF,  and  forced  him  to  go 

on^a"^""*"^  along  certain  public  streets  to  a  police  station-house,  and 

felony,  if  the  from  thcncc  to  a  certain  prison,  and  kept  and  detained  him 

Ml  Mk  hirwkl  in  custody  for  a  space  of  thirty  hours,  &;c.  fitc.  The  defend- 

M*id  by  theT.  ^*  pleaded,  Ist,  not  guilty;  and,  2ndly,  that,  on  the  6th  of 

fcndant  when  Jxme,  1889,  the  plaintiff  stole  a  piece  of  cloth  of  the  value  of 

the  parUes  were  '  '  r  r 

before  the  ma-  12tf.,  the  property  of  him  the  defendant,  and  that  he  there- 
fendant' s  couni  upon  gavc  him  in  charge  to  one  John  Dear,  a  police  officer, 
CTOM^exanJi^**  *^^  requested  Dear  to  keep  him  in  safe  custody,  and  con- 
ation, what  was  ycy  him  bcfore  a  magistrate,  to  be  examined  and  dealt  with 

•aid  by  the  ma-        ^      .  b  * 

gistrate.  according  to  law.  The  plea  went  on  to  state,  that  the  police 

of  juiification*  officcr  took  the  plaintiff  into  custody  and  conveyed  him  to 
in  such  a  case     the  statiou-housc  and  from  thence  to  prison,  and,  as  soon  as 

states,  that  the  r  f         i 

plaintiff  com-  convcnieutly  could  be,  carried  him  before  Sir  Peter  Laurie, 

ny,  the  jury  One  of  the  magistrates  of  London,  by  whom  he  was  exam- 

Tuesti^  i^^the  ^®^  "^^  discharged,  and  concluded  thus : — "  and  by  means 

same  way  as  if  of  the  premises,  the  plaintiff  was  assaulted  and  imprisoned, 

they  were  sit-  ,  _    '^  ,   /      .       ,  .  .  ^        ,  . ,  • 

ting  in  the  Cri-  and  kept  and  detamed  m  prison  for  the  said  space  of  tmie 

brybg  ti^e '^  ^^  ^^  ^^^  declaration  mentioned,  the  same  being  a  rea- 

pUintiff  for  the  gonablc  time  for  the  purpose  aforesaid,  and  lawful  and  just 

and  if  a  wit-  for  the  causc  aforesaid,''  &c.    The  plaintiff  joined  issue  on 

miu'that  he  ~  the  defendant's  plea  of  not  guilty,  and  to  the  special  plea 

S^^Tiru.,  tepliedde  injuria. 

same  time,  be 

called  to  sustain  the  plea,  though  he  is  not  exactly  in  the  situation  of  an  accomplice,  yet  it 

seems  that  bis  testimony  ought  to  receive  some  confirmation. 
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The  plaintiff  was  in  the  employ  of  the  defendant  as  1940. 
coffin-maker  and  undertaker  in  the  year  1839^  and  a  man 
named  Wade  was  in  the  same  employ.  In  the  month 
of  June  in  that  year,  the  plaintiff  having  heard,  from 
a  person  named  Edwards,  that  Wade  had  been  guilty  of 
charging  the  defendant  more  than  he  had  actually  paid  for 
articles  which  he  was  sent  to  purchase,  informed  the  de- 
fendant of  it,  and  the  defendant,  upon  inquiry,  found  that 
the  charge  was  true,  and  having  missed  various  articles  from 
the  shop,  told  Wade  that  he  suspected  him  of  having  stolen 
them,  and  that  if  he  made  a  confession  and  gave  the  things 
back  he  would  not  prosecute  him.  Upon  this  Wade  con- 
fessed that  he  had  taken  various  things,  and  went  to  his 
lodgings  in  company  with  the  defendant  and  a  policeman, 
and  there  gave  up  to  the  defendant  hoods,  scarfs,  coffin- 
nails,  &c.  He  was  then  discharged  from  his  employment; 
and  the  plaintiff  continued  to  work  for  the  defendant  till 
the  3rd  of  the  following  month  of  July,  on  the  evening  of 
which  day  the  defendant's  wife  accused  him  of  having  par- 
ticipated in  the  robbery  committed  by  Wade,  and  the  plain- 
tiff immediately  left  the  shop,  and,  after  consulting  his 
relatives,  two  letters  were  written  by  an  attorney  on  his  be- 
half, requiring  "  an  immediate  and  full  retractation  of  the 
slanderous  words''  used  by  the  defendant's  wife.  No  notice 
was  taken  of  either  of  these  letters ;  but  on  the  5th  of  July 
the  plaintiff  was  taken  into  custody,  and  detained  all  night 
in  The  Compter,  and  taken  the  next  day  before  Sir  Peter 
Laurie,  when,  after  some  investigation,  he  was  discharged 
out  of  custody. 

One  of  the  witnesses  on  the  part  of  the  plaintiff  was 
asked,  on  his  examination  in  chief,  as  to  certain  things 
suggested  to  have  been  said  by  the  defendant  when  the 
parties  were  before  the  magistrate;  and,  in  cross-examina- 
tion, he  was  asked  what  the  magistrate.  Sir  Peter  Laurie, 
said. 

Shee,  Serjt.,  for  the  plaintiff,  objected  to  the  statements 

B£2 
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1340,        made  by  the  magistrate.   We  did  not  ask  wliat  Sir  Peter 
Laurie  said,  but  what  the  defendant  himself  said. 

Bompas,  Serjt.,  for  the  defendant,  submitted  to  his  Lord- 
ship that  he  had  a  right  to  put  the  questions. 

Erskine,  J. — I  think  you  have.  They  have  asked  as  to 
some  things  that  were  said  before  the  magistrate,  and  that 
makes  all  that  passed  before  him  evidence. 

On  the  part  of  the  defendant,  Wade  was  called  as  a 
witness,  and  swore,  that,  while  he  and  the  plaintiff  were  at 
work  on  a  coffin  in  the  defendant's  shop,  and  were  using  a 
roll  of  black  cloth,  the  plaintiff  said  it  was  a  nice  piece  of 
cloth  and  would  make  a  nice  pair  of  trousers,  and  that  he 
tore  off  about  two  yards  and  took  it  away,  and  he,  the  wit- 
ness, took  away  a  similar  piece.  He  also  swore,  that  the 
plaintiff  and  himself  had  previously  stolen  a  quantity 
of  coffin-nails  belonging  to  the  defendant. 

A  police  officer,  named  Dear,  was  also  called  as  a  wit- 
ness for  the  defence.  He  proved  the  taking  of  the  plain- 
tiff into  custody;  and  then  said,''  I  told  him  that  he  was  taken 
for  taking  a  piece  of  cloth  from  Mr.  Turner.  I  afterwards 
took  him  to  The  Compter;  when  I  knocked  at  The  Comp- 
ter door,  he  said  to  me,  '  Why  does  not  Mr.  Turner  give 
Wade  in  charge  for  taking  a  piece  of  cloth  at  the  same 
time  as  I  took  mine,  for  he  took  a  piece  of  more  value  than 
I  did?*  The  door  of  The  Compter  was  by  this  time 
opened,  and  I  said  to  him,  '  I  have  nothing  to  do  with 
that.'  I  took  him  before  Sir  Peter  Laurie  the  following 
morning.  The  two  letters  were  produced  by  Mr.  Turner. 
Sir  Peter  first  asked  Mr.  Turner,  whether  he  meant  to 
prosecute  Wade;  Mr.  Turner  said  no;  he  had  promised 
Wade  he  would  not,  by  his  telUng  him  where  the  things 
were.  Mr.  Turner  said  he  did  not  wish  to  prosecute 
Richards ;  a  solicitor  then  rose,  and  said  they  intended  to 
enter  an  action.  Sir  Peter  Laurie  said,  '  A  parcel  of  non- 
sense! no  doubt  they  are  both  guilty;'  and. to  the.  plain- 
tiff he  said,  '  You  are  well  off,'  or  something  of  that  sort.'' 
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Erskine^  J.^  in  summing  up^  (after  stating  the  declar-  \M^. 
ation  and  pleas),  observed : — ^There  is  no  difficulty  on  the 
eyidence  as  to  the  plea  of  not  guilty.  The  question  on 
the  second  plea  will  be,  whether  you  are  satisfied  upon  the 
evidence  that  the  plaintiff  was  guilty  of  the  felony;  and 
you  will  now  try  that  question  in  the  same  way  as  if  you 
were  sitting  at  the  Old  Bailey,  trying  the  plaintiff  for  the 
offence  itself.  With  respect  to  the  witness  Wade,  he  is 
not  exactly  in  the  situation  of  an  accomplice  examined  on 
the  indictment,  because  he  has  not  the  motive  of  saving 
himself  by  accusing  another  \  but  still  he  is  a  thief,  and 
his  character  is  tainted,  and  you  would,  probably,  consider 
that  his  testimony  required  confirmation.  The  question 
as  to  him  will  be,  was  his  statement  made  to  revenge  him- 
self upon  Richards  for  informing  against  him,  or  was  it 
honestly  and  bona  fide  made  ?  There  certainly  was  great 
negligence  in  not  searching  for  the  property.  [His  Lord- 
ship then  read  the  evidence  of  Dear  the  witness,  and  said :] 
If  you  believe  Dear's  evidence,  then  you  will  say  what  mean- 
ing you  attach  to  the  words  which,  he  says,  were  used  by 
the  plaintiff,  whether  the  plaintiff  meant  to  admit  his  own 
guilt,  or  used  them  as  a  mere  argument  or  reasoning  with 
the  officer.  Certainly,  if  this  confession  was  made,  then  the 
conduct  before  the  magistrate  is  very  inexplicable.  It  does 
seem  very  extraordinary,  if  the  plaintiff  knew  he  had  made 
a  confession  the  day  before,  that  he  should,  after  Turner 
had  agreed  to  let  him  off,  allow  his  solicitor  to  make  the 
observation  he  did.  If,  upon  the  whole,  you  are  satisfied 
that  the  plaintiff  did  commit  the  felony,  then  you  will  find 
your  verdict  for  the  defendant.  If  you  are  not  satisfied  of 
that,  then  you  will  consider  what  damages  you  will  give  the 
plaintiff. 

Verdict  for  the  plaintiff — Damages  one  farthing. 
Bhee^  Serjt.,  and  Payne^  for  the  plaintiff. 
Bompas,  Serjt.,  and  Clarkson,  for  the  defendant. 
[Attornie»~  i^oM,  and  W.  C,  Humphreys,'] 
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1842. 


Siiiings  in  Middlesex  after  Hilary  Term,  1842. 

BEFORE  MB.  JUSTICE  COLTMAN. 


A.  (the  plain- 
tiff) obuined  a 
rule  nisi  for  a 
criminal  infor- 
mation against 

B.  (the  defend- 
ant) for  send- 
ing him  a  chal- 
lenge, and  A.'s 
affidavits  con- 
tained matters 
of  high  censure 
against  B.  The 
affidavit  of  B., 
in  shewing 
cause  against 
this  rule,  was 
recriminatory, 
and  would,  un- 
der other  cir- 
cumstances, 
hare  been  libel- 
lous. 

In  an  action 
by  A.  against 
B.  for  the  libel 
contained  in 
B.'s  affidavit, 
it  was  held, 
that  B.  was 
justified  in  set- 
ting forth  any 
such  matters  re- 
specting A.'s 
past  conduct  as 
he  might  think 
would  disin- 
cline the  court 
to  entertain  the 
application  for 
A.*s  rule. 


DoTLE;  Knight,  v.  (VDohbrtt. 

XjIBEL  in  an  affidavit. — ^The  declaration  set  ont  that  the 
defendant,  contriving  and  fraudulently  intending  to  injure 
the  plaintiff,  did  compose  and  publish  the  libel.  But  it 
did  not  contain  the  averment  suggested  by  Holroyd,  J.,  in 
Flint  V.  IHke  {a),  namely,  that  where  the  libellous  matter 
is  uttered  under  circumstances  which  make  it  primA 
facie  privileged,  it  should  be  stated  to  have  been  spoken 
maliciously,  and  without  reasonable  and  probable  cause. 
Pleas,  not  guilty;  and  that  the  subject-matter  of  the  libel 
was  true. 

The  defendant  sent  a  challenge  to  Sir  J.  M.  Doyle,  the 
plaintiff,  whereupon  the  plaintiff  moved  the  Court  of 
Queen^s  Bench  for  a  criminal  information  against  him.  The 
affidavit,  upon  which  the  information  was  moved,  set  out 
the  military  services  &c.  of  the  plaintiff  as  colonel  in  the 
British  army  and  K.  C.  B. ;  and,  among  other  matters,  it 
stated  that  the  defendant  had  been  dismissed  from  the 
British  sendee  by  sentence  of  a  court-martial,  under  cir- 
cumstances which  would  in  the  opinion  of  officers  and  gen- 
tlemen disentitle  him  to  attention  in  regard  to  any  appeal, 
which  he  designated  an  appeal  of  hoilour.  The  defendant's 
affidavit,  to  shew  cause  against  the  rule,  set  out  circum- 
stances explanatory  of  his  dismissal  from  the  British  service ; 
and  then  went  on  to  say,  that  ''it  ill  became  the  said  Sir  J. 
M.  Doyle  to  make  any  allusion  to  the  said  court-martial, 
for  that  the  said  Sir  J.  M.  Doyle  himself  was,  on  or  about 
the  1st  of  May,  1834,  iguominiously  dismissed  the  service 


(a)  4  B.  &  C.  473. 
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of  his  Imperial  Majesty^  Don  Pedro,  upon  the  complaint  of  xg42. 
his  fellow-officers,  who  refused  to  sit  down  at  the  same 
table  with  him,  in  consequence  of  his  having  submitted  to 
severe  personal  chastisement  at  the  hands  of  General 
Bacon,  on  several  occasions,  without  resenting  the  same.'^ 
Upon  this  libel  the  action  was  brought. 

Knowles  and  MUler,  for  the  defendant,  submitted  that 
the  plaintiff  must  be  called;  because  the  libellous  matter 
arose  in  the  course  of  a  judicial  proceeding,  and  could  not 
be  the  ground  of  an  action,  however  false  the  assertions 
of  the  libel  might  be  in  fact ;  according  to  the  doctrine  in 
Astley,  Bart.,  v.  Younffe{b).  Nor  was  the  libel  in  any  way 
irrelevant  to  the  affidavit  of  the  plaintiff,  which  it  proposed 
to  answer;  for  all  that  the  plaintiff  ought  to  have  done,  in 
applying  for  the  criminal  information,  should  have  been  to 
set  out  to  the  Court  the  letter  containing  the  challenge ; 
but  he  goes  further,  and  states  voluntarily,  that  the  de- 
fendant is  not  entitled  to  the  satisfaction  of  a  gentleman. 
This  latter  assertion  was  wholly  irrelevant,  and  it  was 
right  for  the  defendant  to  set  out  all  the  circumstances  in 
explanation  of  his  conduct.  What  he  says,  therefore, 
clearly  arises  out  of  the  affidavit  of  the  plaintiff;  and  the 
defendant's  affidavit  in  answer,  far  from  being  irrelevant, 
was  effectual  to  its  end,  so  as  that  the  Court  discharged 
the  rule  for  a  criminal  information.  The  defendant'  was 
therefore  justified  in  making  that  affidavit,  because  it  was 
made  in  the  course  of  a  judicial  proceeding.  It  will  be 
urged  that  this  libel  was  maUcious,  as  set  out  in  the  de- 
claration. At  any  rate,  it  is  not  alleged  to  have  been 
without  reasonable  and  probable  cause,  as  suggested  by 
Holrayd,  J.,  in  FHnt  v.  FUce  (c).  Is  it  collateral  and  ir^ 
relevant?  The  Court  of  Queen's  Bench  is  asked  to  exercise 
their  extraordinary  jurisdiction;  and  to  further  this  end, 
there  is  a  series  of  fiEtcts  set  out  which  calls  for  an  answer: 

(6)  2  Burr.  807.  (c)  4  B.  &  C.  480. 
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1942.        among  other  thimgs^  the  titles  and  honours  of  Sir  J.  M. 
-  Doyle.  This  might  be  considered  to  strengthen  his  credit, 

«.  and  to  weaken  that  of  the  party  against  whom  the  infor- 

o  DoBBRTT.  jjji^^Q^  ig  moved :  he  disparages  his  conduct^  too,  and  says, 
that  he  is  not  a  gentleman.  K  these  things  be  not  an- 
swered, it  would  give  an  unfair  advantage  to  the  plaintiff. 
The  affidavit,  in  answer,  therefore  goes  on  to  say  that  Sir 
J.  M.  Doyle  was  in  the  same  predicament  as  the  defendant. 
In  fact,  the  assumed  libel  is  pertinent  and  relevant  as  af- 
fecting the  credit  of  each  of  the  parties,  according  to  the 
ruling  in  Trotman  v.  Dunn  {d). 

Sir  T.  WUde  and  Talfowrd,  Serjts.,  and  £.  Jcomm,  contriL 
— It  cannot  be  said  that  the  rule  was  discharged,  for  the 
reason  that  the  libellous  matter  here  was  an  answer  to  the 
assertions  of  the  plaintiff.  The  rule  was  discharged  be- 
cause the  plaintiff  shewed  in  his  affidavit  that  the  defend- 
ant, not  being  a  gentieman,  nor  entitied  to  satisfaction  at 
the  hand  of  any  gentleman,  the  Court  was  safe  in  not 
interfering,  for  there  would  be  no  breach  of  the  peace.  The 
Court  interferes  only  to  prevent  a  duel;  not  where  they 
see  that  no  duel  will  take  place.  The  discharge  of  the 
rule,  therefore,  raises  no  presumption  as  to  the  pertinency 
of  the  defendant's  affidavit.  Neither  is  it  law,  that  what  is 
fialse  may  be  stated  in  a  judicial  proceeding,  or  that  coun- 
sel in  the  conduct  of  a  cause  may  make  any  assertions 
they  please.  Counsel  may  not  state  what  is  irrelevant,  as 
was  said  by  Holroydy  J.,  in  Hodgson  v.  Scarlett  (e).  Ap- 
plying the  doctrine  there  laid  down  to  the  present  case, 
where  it  shall  appear  that  the  libellous  matter  is  irrele- 
vant, an  action  will  lie  for  it.  It  is  irrelevant,  because 
even  if  all  that  is  said  respecting  the  plaintiff  having  been 

(d)  4  Campbell,  211.  Where  A.  action  can  be  maintained  againat 

having  summoned  B.,  his  master,  be-  him  by  A.  for  defamation ;  aUteTf  if 

fore  a  court  of  conscience  for  wages,  the  words  be  spoken  malicioualyi 

and  B.  when  there   utters  words  though  addressed  to  the  court, 
imputingfelony  to  A.  If  this  chaige  (e)  Hodgton  ▼.  Scarlett,  1  B.  & 

be  necessary  to  B.'s  defence,  no  Aid.  246.     Per  ^o/royi/,  J.-— <<  No 
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dismissed  firom  the  Spanish  service  were  tme^  the  plaintiff  1942. 
is  still  entitled  to  be  protected  by  the  Court  from  this  chal- 
lenge. The  object  of  the  affidavit  therefore  being  to 
prevent  the  rule  from  being  made  absolute,  the  libellous 
matter  is  such  as  cQuld  not  affect  the  judgment  of  the 
CTourt  one  way  or  the  other.  According  to  the  ruling  of 
Xiord  Mansfield  in  Astley,  Bart.,  v.  Younge  {g)y  so  here ;  Is 
tliis  libel  anything  but  a  collateral  recrimination? 

CoLTMAN,  J. — I  must  decide  for  the  defendant  on  the 
first  plea.  I  cannot  see  that  this,  which  is  called  a  libel,  is 
80  irrelevant  to  the  matter  in  the  plaintiff's  affidavit  as  is 
urged.  This  is  an  application  to  the  Court  of  Queen's 
Bench  for  its  extraordinary  jurisdiction,  to  grant  a  criminal 
information  against  the  defendant.  The  defendant  in  such 
cmse  is  hot  to  have  his  hands  tied;  and  he  is  justified  in 
giving  the  best  reasons  he  can  why  the  Court  should  refuse 
the  rule.  He  might  think  that  the  setting  forth  of  these 
things,  respecting  the  plaintiff's  past  conduct,  would  dis- 
incline the  Court  to  entertain  the  rule.  Had  the  matter 
been  said  on  another  occasion,  no  doubt  it  would  have 
been  highly  libellous. 

Nonsuit. 

Sir  T.  Wilde  and  Talfawrd,  9eijts.,  and  E.  James,  for 
the  plaintiff. 

Knowles  and  Miller,  for  the  defendant. 

action  is  maintainable  against  the  were  not  spoken  honk  fide,  or  if  ex- 
party,  nor,  consequently,  against  press  malice  be  shewn,  then  they 
the  counsel,  who  is  in  a  similar  may  be  actionable;  at  least,  our 
■ituation,  for  words  spoken  in  a  judgment  in  the  present  case  does 
court  of  justice.  If  they  be  fair  not  decide  that  they  would  not  be 
comments  upon  the  evidence,  and  so."  See  the  case  of  Kendillonv^ 
be  relevant  to  the  matter  in  issue,  Maliby,  ante,  p.  402. 
then,  unless  express  malice  be  (p)  Asiley^  Bart.,  v.  Yaunge,  2 
shewn,  the  occasion  justifies  them.  Burr.  810. 
Jf,  however,  it  be  proved  that  they 
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Sittings  at  JVestmingter  after  Trimty  Term,  1842. 

BE70RS   MR.  JUSTICE   BB8KINB. 


/wie  17M.  Steedman  V.  BoSE. 

On  a  replica.     AsSUMPSIT  bv  the  plaintifi;  as  payee,  against  the  de- 

tion  to  a  plea  of  *»  'ftr^o 

infancy  that  fendant  as  drawer  of  a  foreign  bill  of  exchange.  Second 
pUed^wirene^'  count,  for  goods  sold  and  delivered.  Third  connt,  on 
cewariet,  the     an  acconnt  stated. 

question  is  not 

only  whether         Plea  to  the  wholc  declaration,  infimcy. 

were  of  a  kind       Replication,  as  to  the  goods  sold  and  delivered,  that  th^ 

necettary^toa    "^^^  necessaries,  and,  as  to  the  residue,  a  denial  of  the 

person  in  the       infancy. 
BUtionofthe  ^ 

defendant,  but  This  action  was  brought  to  recover  the  sum  of  j£60  for 

the* defendant  clothes,  gloves,  and  Other  similar  articles,  supplied  to  the 

•^TofthMe  defendant,  in  the  years  1882  and  1888,  when  he  was  an 

articles  at  the  officer  ou  board  H.  M.  ship  Pelorus,  and  it  was  proved 

by  the  piainUff,  that  the  defendant  was  the  son  of  Sir  George  Rose,  bart, 

SL'^'up.  M.P.forClm«tehnrcli. 

P?®*^^I*'  Por  the  defendant,  witnesses  were  called  who  proved 

plaintiff  were  .  '  '^ 

not  necessaries,  that  whcn  he  jomed  the  Pelorus,  in  the  early  part  of  1882, 
dff  cannot  re-'  ^  master's  mate,  he  was  supplied  by  his  father  with  an 
and^if^r  Mt"*  o^*^*  Sufficient  for  three  years,  consisting  of  fifty-two  pair 
■apply  goods  to  of  trouscrs,  drcss  imiforms,  and  other  things  suitable  to  his 
without  ascer-  Station,  and  that  he  was  bom  in  the  year  1814,  and  con- 
fer such'j^r.  sequently  was  between  eighteen  and  nineteen  years  of  age 
■on  be  already    ij^heu  the  goods  wcrc  supplied.    It  was  also  proved  that 

fully  supplied  o  rr  r 

with  such  arti-  the  defendant  visited  the  Governor,  Sir  Lowry  Cole,  when 
at^theriskof"^  at  the  Cape  of  Good  Hope,  and  attended  various  balls  and 
^^oledTto^e      Other  parties  at  the  Government  House  there. 

not  necessary 

at  the  time  of  the  supply,  by  reason  of  the  person  being  already  fiilly  supplied  with  such  articles, 

and  of  thereby  failing  in  an  action  for  the  recovery  of  their  price. 
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Among  tlie  articles   sfipplied  were  dress  coats   and        1042: 
other  articles  of  dress,  and  a  green  veil,  which  was  said 
to  be  used  at  the  Cape  to  protect  the  eyes  from  the 
dust. 

Erskim,  J.— There  can  be  no  reasonable  doubt  of  the 
infancy  of  the  defendant  when  these  goods  were  supplied. 
The  main  question  is,  whether  they  were  necessaries  or 
not.  Now  to  determine  that  question  it  is  certainly  im- 
portant to  adrert  to  the  connexions  and  station  in  life  of 
the  defendant.  He  is  proved  to  be  the  son  of  Sir  George 
Bose,  a  gentleman  of  great  distinction,  and  that  he  filled 
the  situation  of  an  officer  on  board  one  of  Her  Majesty^s 
ships,  the  Pelorus,  and  consequently  the  articles  supplied, 
which  consisted  of  dress  coats  and  other  articles  of  dress, 
do  not  appear  to  be  unsuitable  to  the  defendant's  station 
in  life.  But  that  is  not  the  only  consideration  in  deter- 
mining the  question  whether  these  articles  were  neces- 
saries  or  not,  for  if  it  appears  that  the  defendant  was 
furnished  with  an  abundant  supply  of  such  articles  of  dress 
as  were  suitable  to  his  station  at  the  time  when  these  goods 
were  supplied,  they  could  not  be  necessaries  at  that  time. 
Now  it  is  proved  that  in  the  early  part  of  1832,  when  the 
defendant  joined  the  Pelorus,  he  had  an  abundant  outfit, 
sufficient  to  have  lasted  for  three  years;  and  it  does  not 
seem  that  any  casualty  occurred  on  board  the  ship  to  ren- 
der a  further  supply  necessary  upon  the  defendant's  arrival 
at  the  Cape.  There  are  some  articles,  such  as  gloves, 
the  green  veil,  some  repairs,  and  gold  lace  supplied 
in  the  course  of  them,  which,  at  any  rate,  must  be 
considered  necessaries,  and  for  these  I  think  the  plain- 
ti£f  is  entitled  to  a  verdict.  As  to  the  other  things,  the 
plaintiff  might  have  known,  if  he  had  inquired  of  the 
captain  of  the  ship,  that  the  defendant  was  fully  supplied 
with  them.  He  certainly  was  not  bound  to  make 
such  inquiries;   but  not  having  done  so,  he  takes  the 


484  CASES  AT  NISI  PRIUS, 

1842:        chance  of  their  being  proved  ndt  to  be  necessaries  at  that 

time. 

Verdict  for  plaintiff— Damages  £50  (a). 

Atcherkff,  Seijt.,  and  Stammers,  for  the  plaintiff. 
ChanneUy  Serjt,  and  H.  HiU,  for  the  defendant. 
[Attomies— ^.  W.  BuU,  and  Frere,  Forster,  ^  Co.] 

(a)  See  the  cases  of  Cook  ▼.  Angerstein,  6  C.  &  P.  690;  and 
DeaionjiB  C.  &P4li4;  Story  y.  Charten  y.  Baynhtnj  7  C.  &  P. 
Ptry,  4  C.  &  P.  526;  Bwrghart  y.      52. 


Sittifigs  in  Middlesex  afiet  Trinity  Term,  1842. 

BEFORE    MR.   JUSTICE   ER8KINE. 


June  ISth  pETtITT  V.  MiTCHELL. 

4-  20M.      m 
In  the  sale  of     i-  HIS  vas  an  action  to  recover  damages  for  the  loss  sus- 

gwda'by^auc-  ^^i^c^  by  the  rc-salc  of  certain  articles,  which  the  defendant 
tjon,  the  condi-  i^^A  purchased  on  the  8rd  and  4th  of  June.  1841,  at  an 

tionsofsale  ^  .      ./*.  . 

prefixed  to  the  auction  conducted  by  the  plaintiff,  and  which  articles, 
taiogue  were,  according  to  the  conditions  of  sale,  the  defendant  was  to 
thitthJ'^di  ^*^®  removed  on  the  5th  of  June,  1841.  He  had  not 
were  to  be  paid  flonc  SO :  and  they  had  been  re-sold,  in  pursuance  of  the 

for  before  deli-  ,.  .  ., 

very,  and  to  be  conditions  mentioned,  and  upon  that  re-sale  there  was  a 

premises  by  a  ^^^^  ^  ^^c  amount  of  the  damages  sought  to  be  recovered. 

IStU^niht^  The  catalogue  of  sale,  which  was  set  out  in  the  declara- 

abience  of  eW-  tion,  had,  among  others,  the  following  condition  and  noti- 

dence  of  a  ape- 

cific  stipulation   ficatlOn  :— 

Ae'l'the^kw^  4th.— "The  lots  must  be  taken  away,  with  all  faults, 
would  not  imply  imperfections,  or  errors  of  description,  at  the  purchaser's 

the  purchaser 

should  inspect 

and  measure  the  goods  knocked  down  to  him  before  he  paid  for  them  ;  and  that  the  words  of 

the  catalogue, '  before  delivery,'  meant  before  delivery /br  any  jntrpoit,  whether  to  measure  or 

to  clear  away.    8eett$,  where  the  goods  are  bought  by  sample,  in  which  case  the  purchaser  has 

a  right  before  payment  to  sec  that  the  bulk  corresponds  with  the  sample. 
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expense^  on  Saturday,  the  5th  instant,  after  the  sale;         1342. 
and  the  remainder  of  the  purchase  money  to  be  paid 
before  the  delivery." 

''  Upon  failure  of  complying  with  any  of  the  above  con- 
ditions, the  deposit  money  shall  be  forfeited;  the  lots 
undeared  within  the  time  aforesaid  shall  be  re-sold  by 
public  or  private  sale;  and  the  deficiency,  if  any,  by  such 
second  sale,  together  with  all  charges  attending  the  same, 
shall  be  made  good  by  the  defaulter  or  de&ulters  at  this 
present  sale." 

At  the  head  of  the  catalogue  was  the  following  an- 
nouncement : — 

''  Mr.  Pettitt  begs  to  announce  that  the  stock  comprized 
in  this  catalogue  has  been  measured  to  the  yard's  end,  and 
will  be  delivered  with  all  faults  and  errors  of  description. 
All  the  small  remnants  must  be  cleared  at  the  measure 
stated  in  the  catalogue." 

The  third  and  fourth  pleas  were  to  the  effect  that  the 
goods  were  sold  under  other  conditions  beside  those  men- 
tioned above,  namely,  that  the  purchaser  should  be 
allowed  to  inspect  and  measure  the  lots  purchased  before 
he  should  pay  for  them,  or  take  them  away. 

The  goods  purchased,  which  consisted  of  several  lots  of 
woollen  and  linen  drapery,  were  left  in  the  auctioneer's 
warehouse  till  Saturday  the  5th  of  June.  On  that  day 
the  defendant  called  for  them,  but  wished  to  measure  them 
previously  to  paying  their  price :  the  auctioneer's  clerk  re- 
fused to  allow  him  to  do  so,  and  referred  him  to  the  con- 
ditions of  sale.  A  disagreement  arose  thereupon,  and  the 
goods  were  left  in  the  warehouse,  and  afterwards  re-sold. 
Much  evidence  was  given  of  the  custom  among  auction- 
eers in  cases  of  this  sort,  and  of  purchasers  being  allowed 
to  measure  the  goods  before  taking  them  away ;  and  for  the 
defendant  it  was  contended  that  although  the  purchase  was 
on  the  conditions  mentioned  in  the  plaintiff's  catalogue, 
yet  there  were  other  conditions,  those,  namely,  set  out  in 
the  third  and  fourth  pleas,  which  were  implied  by  law,  or 
proved,  as  now,  by  the  custom  of  the  trade,  and  according 
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1842.  ^  which  he  was  juatified  in  leanng  the  goods,  when  the 
auctioneer  refused  to  let  him  measure  them  before  the 
payment. 

Ekskinb,  J.,  (in  summing  up),  said,  as  to  the  third  and 
fourth  pleas,  it  was  very  dear,  that,  by  the  contract  of 
the  parties,  only  the  small  remnants  should  be  absohitely 
taken  at  the  measurement  in  the  catalogue ;  and^  there- 
fore, that  other  goods  were  to  be  subject  to  examination  and 
meararement  by  the  purchasers  of  them.  And  it  was 
admitted  that  if  there  were  any  deficiency,  the  sale  should 
not  be  vitiated,  but  a  deduction  should  be  made  to  the 
amount  of  the  deficiency.  The  plaintiff  said  that  the 
goods,  according  to  the  4th  condition,  were  to  be  paid 
for  before  they  were  delivered  to  the  purchaser  or  ex- 
amined or  measured  by  him;  and  the  defendant  in*- 
sisted  that  though  they  were  to  be  paid  for  before  deli- 
very or  removal,  yet  that  he  had  a  right  before  he  paid  to 
examine  the  goods,  and  see  whether  they  corresponded 
in  quantity  and  quality  with  those  he  had  bought. 
The  defendant  was  not  bound  to  take  any  other  article 
than  that  which  he  had  bought.  But  it  was  for  the  jury 
to  say  whether  there  were  evidence  that  the  purchaser  had 
a  right  to  examine  the  different  lots,  and  ascertain  whether 
they  had  been  rightly  described  in  the  quantity  and 
quality  before  he  paid  his  money.  Shall  the  auctioneer 
have  the  security  of  the  money  in  his  hands  before  he 
gives  the  goods  to  the  purchaser  for  inspection ;  or  shall 
the  purchaser  have  the  security  of  the  goods  in  hU  hands 
for  inspection  before  he  pays  over  the  money  to  the 
auctioneer?  The  current  of  evidence  was,  that  it  was 
most  convenient  that  the  measurement  should  take  place 
after  the  payment.  But  the  jury  must  say  whether  there 
were  circumstances  here  shewing  that  there  is  a  custom 
which  would  engraft  upon  this  sale  the  condition  con- 
tended for,  in  the  third  and  fourth  pleas.  [His  Lordship 
then  went  over  the  evidence,  and  concluded  as  follows  :— ] 
That  the  questions  for  the  jury  were  on  the  third  and 
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fourth  issnes,  whether  it  was  one  of  the  conditions  of  sale  1843. 
that  the  purchaser  should  be  allowed  to  inspect,  and  ex* 
amine,  and  measure  each  lot  purchased  bj  him,  for  the 
purpose  of  ascertaining  if  the  same  were  of  the  proper 
quantity,  quality,  and  description,  according  to  the  con- 
tract of  sale,  before  the  payment  of  the  money?  If  the 
jury  found  in  the  affirmative  the  verdict  should  be  for  the 
defendant;  and  farther,  he  asked  whether  they  foond  any 
general  custom  of  trade  to  allow  the  purchaser  so  to  in- 
spect, and  examine,  and  measure  the  lots,  where  the  goods 
are  to  be  paid  for  on  or  before  delivery,  and  where  the 
purchasers  are  allowed  deductions  for  deficient  measure, 
and  nothing  is  expressed  in  the  conditions  of  sale  as  to 
the  time  or  place  of  the  measurement  (a)  ? 

Verdict  for  the  plaintiff  for  the  sum  claimed. 

Ebskine,  J. — Then  you  find  that  neither  of  the  condi- 
tions set  out  in  the  third  and  fourth  pleas  were  part  of 
the  terms  and  conditions  agreed  on  between  the  parties? 

The  Foreman. — ^No.    We  take  the  catalogue. 

Talfowrdi  Serjt.,  Orompitm  and  Wordtwcrthj  for  the 
plaintiff. 

Bompas  and  Channett,  Serjts.^  and  Miller,  for  the  de- 
fendant. 

[Attomies— iSifa^&nl,  and  Fuher  4  I>e  Jertq^,'] 


Afterwards,  in  Michaelmas  Term,  1842,  Bompas,  Serjt.,     iVcw.  13M. 

(a)  For  cases  in  which  certain  and  the  directing  of  that  expense 
acts  amount  to  delivery  and  ac*  was  considered  evidence  of  an  ac- 
ceptance, see  Chaplin  v.  Rogertf  1  ceptance  on  his  part.  That  case 
East,  192,  and  Elmore  v.  Stone,  1  goes  as  far  as  any  case  ought  to 
Taunt.  458.  Sed  ^BayUy,  J.,  (in  go,  and  I  think  we  ought  not  to 
Ifocfftfv.Pa/jTitfr,  3B.  &  Ald.324,}  go  one  step  heyond  it.  But  I 
**  In  Elmore  ▼.  Stmie,  the  huyer  must  say,  however,  that  I  douht 
directed  expense  to  be  incurred  |  the  authority  of  that  decision," 
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1842.  having  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defend* 
ant^  the  Court  upheld  the  ruling  of  his  Lordship;  and  they 
held  that  delivery,  according  to  the  terms  of  the  catalogue, 
was  contra-distinguished  firom  '^ clearing  away :''  and,  there- 
fore, '^  delivery ''  meant  delivery  even  for  the  purpose  of  in- 
specting or  measuring;  and,  therefore,  that  payment  must 
be  before  such  delivery.  They  also  distinguished  this 
case  firom  those  of  Longman  v.  SmUh  {b),  Howe  v.  Palmer  (c), 
and  others,  cited  at  the  Bar,  where  the  sale  was  by  sam- 
ple, in  which  case  the  purchaser  had  a  right  to  see,  before 
payment,  that  his  purchase  corresponded  with  the  sample. 
Whereas  here  was  the  sale  of  a  parcel  of  goods  of  a  marked 
number,  and  for  a  certain  and  ascertained  price ;  goods 
which  had  been  measured;  and  the  measurement  was  part 
of  the  description.  They  said,  too,  that  with  respect  to 
the  law  implying  such  a  custom  as  that  contended  for  by 
the  defendant,  by  reason  of  the  convenience  of  trade,  it  was 
more  for  the  convenience  of  trade,  that  the  auctioneer, 
who  was  a  middle  man  and  independent  of  both  parties, 
and  a  known  man,  should  be  allowed  to  measure  between 
the  buyer  and  seller,  and  be  entrusted  with  the  purchase 
money,  [than  that  an  unknown  purchaser  should  be  en- 
trusted with  the  goods  to  measure  them  before  paying 
their  price. 

(h)  1  B.  &  C.  1.  The  buyer  of  constituting  part  of  a  larger  quan- 
a  parcel  of  wheat,  by  sample,  has  tity  in  bulk,  to  remain  in  the  vend* 
a  right  to  inspect  the  whole  in  bulk  or's  possession  till  caUed  for;  and  the 
at  any  proper  and  convenient  time;  vendor  set  the  purchase  apart  for 
and  if  the  seller  refuse  to  shew  it,  him : — Held,  no  acceptance.  And 
the  buyer  may  rescind  the  con-  ^rAbboUfCJ, — *' It  is  dear  that 
tract.  Abbott,  C.  J.~**  It  appears  he  had  a  right  to  make  any  objec- 
here,that,by  the  usage  of  the  place,  tion  at  the  time  wben  they  were 
the  buyer  has  a  right  to  inspect  tendered  to  him  for  acceptance, 
the  wheat  in  bulk ;  which  is  so  If  the  defendant  in  this  case  had 
reasonable,  that,  without  such  gone  to  the  plaintiff's  granaxy  to 
usage,  the  law  would  give  him  that  demand  the  tares,  and,  upon  in- 
tight"  spection,  had  discovered  that  they 

(e)  3  B.  &  Aid.  321.     The  de-  did  not  correspond  with  the  sample, 

fendant  at  a  public  market  bought  it  is  impossible  to  say  that  he  might 

of  the  plaintiff  12  bushels  of  tares,  not  have  made  the  objection." 
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Sittings  in  London  in  Trinity  Term,  1842. 

BEFORE  MR.  JUSTICE   CRESSWELL. 


Sutherland  v.  MIjauohltn.  June  6ih. 

Assumpsit.— The  declaration  was  for  work  and  labour  The  carriage  of 

P.  was  driven 

(not  stating  in  what  capacity)^  with  a  connt  upon  an  ac-  against  the  car- 
count  stated.    Plea,  non  assumpsit.  whereby  M.'s 
It  was  opened  by  Shee,  Seijt.,  for  the  plaintifiF,  that  the  ^^s*>  ^^  J^^- 
plaintiff  was  a  surgeon,  and  that  the  present  action  was  trial  of  an  ac- 
brought  for  a  compensation  for  his  services  in  attending  by^M.  agidnsT 
the  defendant,  who  had  had  his  thigh  dislocated  in  going  f  gJ^^Sn/ww 
to  Epsom  races,  and  for  which  he  had  recovered  600t  da-  called  as  a  wit- 

ness  for  M., 

mages  against  Mr.  Fryor,  whose  carriage  had  occasioned  who  recovered 

.  1      •    .  /  V  jf  600  damages 

themjury(a).  against  p. 

It  was  proved  by  Mr.  Souter  that  he  had  heard  from  the  ^  a^enirards 

*  •'  brought  an  ac- 

defendant  that  the  plaintiff  had  attended  him,  and  that  the  tion  against  M. 
defendant  had  told  him  that  the  plaintiff's  bill  was  50/.,  but  as  a  surgeon  in 
that  he  thought  it  a  great  charge.      This  witness  also  after  hU^tWgh 
stated,  that  the  defendant  had  told  him  that  he  had  ;f«  broken. 

The  counsel  of 

recovered  600/.  in  the  action  he  had  brought  against  Mr.  s.  proposed  to 

xi /j:\  go  into  evi- 

-"yor  (0).  dence  to  shew 

It  was  also  proved  by  Mr.  Child  that  he  was  present  at  J^f^fo  the*'*^''** 
the  trial  of  the  action  brought  by  the  present  defendant  *mountofhis 
against  Mr.  Pryor,  and  that  on  that  trial  the  present  plaintiff  tendance  on  M. 
was  examined  as  a  witness  on  behalf  of  the  then  plaintiff,  evidence  on'the 
who  was  the  present  defendant.  *r***  °^*^J  «- 

*  Uon  by  M. 

against  P. : 
--Held,  that 
(a)  See  the  case  of  McLaughlin      of  what  occurred  on  a  former  trial,  such  evidence 
V.  Pryor,  ante,  p.  354.  see  the  case  of  Doe  d.  Lhyd  v.  ]JJJJ*®^  •^""^- 

(2r)  As  to  the  production  of  the      Pasnngham,  2  C.  &  P.  440. 
nisi  prius  record  to  let  in  evidence 

VOL.  I.  F  F  N.  P. 
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1842.  Peteradorff,  for  the  plaintiff,  proposed  to  ask  Mr.  Child 

^    >^    '^      what  the  present  plaintiff  said,  on  giving  his  evidence  upon 

V.  that  trial,  as  to  the  amount  of  his  charges  for  attendance 

on  the  present  defendant  in  respect  of  the  dislocation  of 

his  thigh. 

Gaselee,  Serjt.,  for  the  defendant. — I  submit  that  what 
the  present  plaintiff  said  on  that  trial  is  not  receivable  in 
evidence  on  the  present  trial.  A  party  is  not  bound  by 
every  thing  that  every  one  whom  he  calls  as  a  witness  may 
choose  to  say  on  a  trial. 

Shee,  Serjt. — ^As  the  present  plaintiff  was  called  as  a 
witness  by  the  present  defendant,  it  must  be  taken  that 
what  he  said  on  that  trial  was  said  with  the  knowledge  of 
the  latter;  and  it  is  not  simply  that  the  present  plaintiff 
was  called  as  a  witness  by  the  present  defendant,  but  the 
present  defendant  obtained  the  benefit  of  what  the  present 
plaintiff  then  stated  by  the  verdict  that  was  obtained 
against  Mr.  Pryor,  and,  fiirther,  it  cannot  be  supposed  that 
the  present  defendant  called  a  witness  to  say  what  was 
untrue. 

Gaselee,  Serjt. — The  argument  on  the  other  side  is  fal- 
lacious. It  is  argued  that  this  evidence  is  admissible 
because  the  present  defendant  called  the  present  plaintiff 
as  a  witness  on  the  former  trial,  and  therefore  is  bound  by 
all  he  said  in  giving  evidence  when  so  caUed ;  but  it  should 
be  observed,  that  when  a  party  calls  a  witness  he  not  only 
cannot  tell  what  that  witness  will  say,  but  he  would  not  be 
allowed  to  discredit  the  evidence  of  that  witness,  even  if 
the  evidence  was  the  very  contrary  of  all  that  he  ex- 
pected. 

Cbesswell,  J. — I  think  that  a  party  cannot  make  evi- 
dence for  himself  by  what  he  says  in  another  cause.  I 
think  I  ought  not  to  receive  the  evidence. 
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The  evidence  was  rejected. 

Verdict  for  the  plaintiflF,  damages  85/.  (a).  Suth*»lai«> 

Vm 

MCLAUGHLIN. 

Shee,  Serjt,,  and  Peiersdorff,  for  the  plaintiff. 

Gaselee,  Serjt.,  for  the  defendant. 

[Attomies— £(/y«,  and  OUver,'] 

(a)  See  the  cases  of  BatterAy  v.  Lawrmkee^  asUi,  p.  277,  and  Liitle 
▼.  OUaker,  anti,  p.  370.    . 


OOUBT  OF  EXOHEQUEK. 
Sittings  in  Lofubm  after  Michaelmas  Term,  1841. 

BEFORE  LORD  ABINGEB^  0.  B* 


Cathebwood  V.  Caslon.  Dee.  llth. 

iVCnON  for  criminal  conversation  with  the  plaintiff^s  in  an  action  for 
wife. — ^The  writ  bore  date  llth  December,  1840.    Pleas,  BMni^'was* 
not  guilty;  and  that  the  said  Gertrude  Catherwood  was  Jeen^ww''* 
not  at  the  time,  &c.  the  wife  of  the  plaintiff  in  manner  and  nised  at  the 

«  office  of  the 

form,  &C.  British  contu- 

The  plaintiff  had  been  married  to  his  wife  at  the  office  of  bJ?  there  wT' 

some  doubt 
whether  it 
had  been  solemnieed  strictly  according  to  the  rites  of  the  Church  of  England :  it  was  not 
solemnised  according  to  the  custom  of  the  country  in  which  it  took  place.    The  parties  lived 
as  husband  and  wife  for  two  years  afterwards: — Held,  that,  for  the  purposes  of  the  jury's  Yer- 
dict,  this  must  be  considered  a  marriage  in  fact. 

The  writ  in  an  action  for  crim.  con.  was  dated  llth  December,  1840 ;  there  had  been  suspi- 
cious circumstances  touching  the  conduct  of  the  plaintiff's  wife  and  of  the  defendant  before  that 
time,  and  they  had  both  left  this  country  about  June,  1840.  It  was  not  shewn  that  they  had 
left  this  country  together.  In  August,  1841,  the  parties  lived  in  open  adultery  in  England. 
The  judge  directed  the  jury  that  they  must  dismiss  from  their  minds  every  thing  which  might 
have  occurred  after  the  date  of  the  writ,  i.  e.  in  and  after  August,  1841,  and  they  must  infer  the 
adultery,  or  repudiate  it,  by  what  bad  happened  before  llth  December,  1840. 

F  f2 


Caslon. 
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1841.         ^^^  British  consulate  at  Beyrout  in  Syria,  in  March,  1834, 
' — ^^ — '      by  a  missionary  clergyman  of  the  United  States,  one,  at- 

l^ATHERWOOD 

V.  tached  to  what  in  those  states  was  ^nown  as  the  Episco- 

palian sect, — ^the  Church  of  England  in  this  country, — and 
the  marriage  was  celebrated  according  to  the  forms  of  the 
Church  of  England. 

The  plaintiff  and  his  wife  went  to  America  in  1886,  and 
she  returned  to  England  with  her  children  in  September, 

1839.  An  intimacy  arose  between  the  plaintiff's  wife  and 
the  defendant ;  and  it  was  in  evidence,  that,  on  a  particular 
occasion  in  June,  1840,  the  plaintiff's  wife  dined  with  the 
defendant  and  his  father  at  the  father's  residence;  that  in 
the  evening  the  plaintiff's  wife  and  the  defendant  went  out 
together;  that  the  defendant  came  back  about  ten  o'clock 
alone ;  that  the  plaintiff's  wife  came  back  also  about  two 
hours  afterwards  much  agitated,  and  remained  in  the  house 
all  night.  Immediately  after  this  occurrence,  both  the  de- 
fendant and  the  plaintiff's  wife  disappeared  from  England, 
and  were  never  heard  of  in  this  country  again  till  August, 
1841,  when  they  were  seen  walking  together  in  London, 
and  occupied  the  same  room  in  the  defendant's  father's 
house. 

Theaiger,  to  the  jury. — The  writ  is  dated  11th  December, 

1840,  and  the  plaintiff  must  make  out  that  the  adultery 
was  committed  before  that  time.  The  evidence  is,  that  on 
one  occasion  the  plaintiff's  wife  slept  at  the  house  of  the 
defendant's  father  in  June,  1840,  and  that  shortly  after 
that  time  both  the  plaintiff's  wife  and  the  defendant  disap- 
peared from  this  country.  This  is  no  evidence  that  they 
eloped  together,  nor  that  they  lived  together.  The  fact  of 
their  being  seen  together  again,  and  living  together  in 
August,  1841,  cannot  be  considered,  for  that  was  after  the 
issuing  of  the  writ.  The  plaintiff  is  bound  to  make  out 
that  the  circumstances  which  happened  previous  to  Decem- 
ber, 1840,  are  inconsistent  with  any  other  supposition  than 
that  of  the  adulterous  intercourse  of  the  parties. 
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Lord  Abtngeb^  C.  B.  (in  summing  np). — ^There  are  two         i841. 
qnestions  here.    First,  whether  thia  lady  was  really  the    q^^^^^^^^j, 
plaintiff's  wife.    There  may  be  a  doubt  whether  the  mar-  v. 

riage  were  solemnized  according  to  the  rites  of  the  Church 
of  England,  and  whether  the  person  officiating  were  a  cler- 
gyman of  that  church ;  or  whether,  on  the  other  hand,  the 
marriage  were  lawful  according  to  the  laws  of  the  country  in 
which  it  took  place.  In  the  absence  of  all  these  various  con* 
ditions,  there  was  perhaps  no  valid  marriage ;  yet,  for  the 
purpose  of  your  verdict,  the  marriage  must  be  considered 
as  proved  in  fact.  The  next  question  is,  as  to  the  adultery, 
T/hether  it  has  been  proved  to  have  occurred  previously 
to  11th  December,  1840?  The  circumstances  which  have 
been  detailed  as  to  the  plaintiff's  wife  going  out  with  the 
defendant  at  the  defendant's  father's  house,  may  be  looked 
at  by  you  in  connection  with  the  subsequent  disappearance 
of  the  two  (though  there  is  not  any  evidence  that  they 
eloped  together) ;  but  when  they  came  back  in  August, 
1841,  and  lived  together,  the  action  had  been  already 
brought.  What  occurred  after  11th  December,  1840,  can- 
not matter,  and  you  should  dismiss  it  from  your  minds. 

Verdict— Guilty.    Damages,  j£200. 

Pollock,  A.  G.,  and  Barstow,  for  plaintiff. 

Thenger  and  Ogle,  for  defendant. 

[Attornies — C,  Hyde,  and  H.  Evanik"] 


Afterwards  the  Court  was  moved,  on  the  ground  that 
the  marriage  was  invalid ;  but  their  Lordships  suspended 
their  judgment  on  that  point  till  the  cases  of  Q.  v.  Car^ 
roll,  and  Q.  v.  MUlis,  should  be  decided,  which  were  at  that 
time  under  the  consideration  of  the  House  of  Lords. 
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1842. 


Second  SUting  at  fFesiminster  in  Trirdty  Term,  1842. 

BEFORE  BARON  FARKE. 


June  5th.      Yarblet  and  Another  t^.  Arnold  the  Younger,  Executor 

of  Arnold  the  Elder. 

JJeBT  against  the  defendant,  as  executor  of  his  father, 
for  fiye  quarters'  rent  of  premises  demised  by  the  plaintiffs 
to  the  defendant's  father. 

Pleas — first,  except  as  to  the  sum  of  21.  Ids.  6d.,  plene 
administravit ;  second,  as  to  the  sum  of  11/.,  payment  of  it 


sum  of  21.  Ids.  6d.,  payment  of  it  into  C!ourt. 

[Replication  to  the  first  plea,  that  the  defendant  had  not 
fully  administered ;  to  the  second,  a  denial  of  the  payment 
of  11/. ;  and  to  the  third,  an  acceptance  of  the  sum  of 
21.  19s.  6d.  in  satisfaction  of  so  much  of  the  plaintiffs' 
demand. 


A  penon  who 
is  sued  as  an 
executor,  and 
who  pleads 
plene  adminis- 
travit,  only  ad- 
mits thereby 
thatheisexecu- 

In'/an'^exir-'   ^7  ^^^  defendant's  father  in  his  lifetime;  third,  as  to  the 

tor  de  son  tort 
is  not  liable  to 
the  amount  of 
all  the  property 
of  the  testator 
that  would  pass 
by  a  will,  but 
only  for  the 
amount  of  as- 
sets that  come 
to  his  hands. 

A.  was  sued  as  executor  of  his  fkther,  and  pleaded  plene  administravit.  It  appeared  that  the 
father  left  no  will,  and  was  the  owner  of  a  leasehold  house,  and  that  A.,  after  his  father's  death, 
had  received  some  small  sums  which  had  been  due  to  his  ftither,  and  had  paid  the  expenses  of 
his  father's  funeral : — Held,  that  Ai  was  not  liable  for  the  value  of  the  leasehold  house,  and  was 
only  liable  to  the  extent  of  the  sums  he  had  actually  received,  against  which  he  had  a  right  to 
deduct  reasonable  funeral  expenses. 

The  usual  allowance  for  funeral  expenses  to  be  paid  from  an  insolvent  estate,  is  j^O. 
In  an  action  against  a  person  sued  as  executor  of  A.,  in  which  plene  administravit  is  pleaded, 
and  in  which  no  evidence  has  been  given  as  to  how  A.  has  disposed  of  his  property,  or  even  that 
he  left  any  will,  the  widow  of  A.  is  not  a  competent  witness  for  the  defendant :  and  this  is  not  a 
case  in  which  the  witness  can  be  rendered  competent  by  indorsing  her  name  on  the  ntmd 
under  the  staL  8  &  4  WiU.  4,  c.  42,  ss.  26,  27. 

If  a  witness  is  sworn  in  chie^  but  has  not  been  asked  any  question  in  his  examination  in 
chief,  it  is  not  too  late  to  take  an  objection  to  his  competency,  on  the  ground  of  interest,  and 
such  an  objection  is  not  confined  to  examinations  on  the  voir  dire. 

A.,  being  sued  as  executor  de  son  tort  of  his  father,  claimed  certain  goods  under  a  deed  of 
assignment  from  his  father  to  himself,  the  consideration  whereof  was  stated  in  the  deed  to  be  a 
debt  due  from  his  father  to  him,  and  to  prove  that  the  deed  was  not  fraudulent,  it  was  proposed 
by  A.'s  counsel  to  go  into  evidence  to  shew  that  A.'s  father  really  owed  A.  money  : — JEfeld,  that, 
for  this  purpose,  what  A.'s  father  said  to  A.  or  in  A.'s  presence,  as  to  his  owing  A.  money,  wsi 
receivable  in  evidence,  as  it  was  proof  of  an  account  stated  between  them,  but  that  what  A/i 
father  said  on  the  subject,  in  the  absence  of  A.,  was  not  receivable  in  evidence,  as  that  would  be 
merely  an  admission  by  A.'s  £itber  under  whom  A.  claimed,  but  under  whom  the  plaintiff  did 
not  claim. 
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It  appeared  that  Mr.  Arnold,  sen.^  who  died  on  the  Slat  1942. 
of  October^  1841,  was  the  lessee  of  the  house  No.  3,  High- 
street,  St.  Giles's,  which  he  held  of  the  plaintiffs,  and  that 
he  also  was  the  lessee  of  the  adjoining  house,  No.  2,  which 
he  did  not  hold  of  the  plaintiffs,  and  in  which  he  resided 
imd  carried  on  the  business  of  a  plane-maker. 

It  was  proved,  that  after  the  death  of  his  father  the  de- 
fendant received  some  small  sums  from  several  weekly 
tenants  of  his  father  who  resided  in  the  house,  No.  2;  but 
it  also  appeared  that  the  defendant  had  paid  for  his  father's 
funeral;  and  it  was  also  proved,  that  in  the  month  of  No- 
vember, 1841,  Mr.  Shoubridge,  the  plaintiffs'  attorney, 
called  on  the  defendant,  who  stated  to  him  that  his  father, 
Mr.  Arnold,  sen.,  had  owed  him  (the  defendant)  upwards 
of  600/.,  and  had  assigned  all  his  stock  to  him,  which  was 
worth  about  400/. ;  and  that  his  father  had  no  other  pro- 
perty, and  died  quite  insolvent. 

It  was  opened  by  R,  V.  Richards^  for  the  defendant. — 
That  the  defendant  had  assisted  his  father  in  his  business 
for  several  years^  and  had  also  lent  his  father  money,  and 
that  the  father,  being  unable  to  pay  what  was  due  to  the 
son,  had  executed  an  assignment,  whereby  he  conveyed  his 
goods,  and  also  the  lease  of  the  house.  No.  8,  High-street, 
to  his  son.  He  proposed  to  put  in  the  assignment,  and 
also  to  prove  the  consideration  for  it,  by  going  into  evi- 
dence to  shew  that  the  father  was  reaUy  indebted  to  the 
son,  not  only  for  services  but  for  money  lent  also. 

For  the  defence  Mr.  Gregg  was  called :  and  it  was  pro- 
posed to  ask  him  what  he  had  heard  Mr.  Arnold,  sen.,  say, 
as  to  whether  he  owed  money  to  his  son,  the  defendant. 

Pabkb,  B. — ^What  the  father  said  to  the  witness  in  the 
absence  of  the  son  is  not  evidence;  but  what  the  father 
said  to  the  son,  or  in  the  presence  of  the  son,  would  be  so, 
as  it  would  be  evidence  of  an  aceount  stated  between  themj 
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and  80  constitute  a  debt  in  like  manner^  as  giving  a  bond 
or  a  bill  of  exchange. 

Fortescue, — ^Does  not  your  Lordship  think  that  what  the 
father  said  in  the  absence  of  the  defendant  is  an  admission 
of  a  debt  by  the  father? 

Fabke,  B. — It  is  an  admission  by  the  person  under 
whom  you  claim^  but  not  under  whom  the  plaintiffs  claim. 

The  question  was  restricted  to  statements  of  the  defend- 
ant's father,  made  to  the  defendant  or  in  his  presence. 

An  assignment,  which  was  by  deed  dated  September  16, 
1841,  and  executed  by  Mr.  Arnold,  sen.,  and  the  defendant, 
was  put  in.  It  recited,  that  John  Arnold  the  elder  was  in- 
debted to  John  Arnold  the  younger  ''  in  the  sum  of  £490 ; 
iE200,  part  therof,  being  money  lent  and  advanced  by  the 
said  John  Arnold  the  younger  to  the  said  John  Arnold  the 
elder;  and  the  residue  of  the  said  sum  of  £490  being 
interest  on  the  said  sum  of  £200,  at  the  rate  of  five  per 
centum  per  annum,  and  salary  due  and  owing  to  the  said 
John  Arnold  the  younger,  as  foreman  and  manager  of  the 
business  of  the  said  John  Arnold  the  elder:''  and  that  John 
Arnold  the  elder,  being  unable  to  payor  satisfy  the  same,  had 
proposed  ''to  make  an  absolute  assignment  of  his  stock  in 
trade,  household  goods,  wares,  and  merchandize  (save  and  ex- 
cept the  wearing  apparel  and  linen  of  himself  and  his  wife), 
and  the  lease  of  the  house  No.  2,  in  High-street,  St.  Giles's.'' 
And  the  said  John  Arnold  the  elder,  by  this  deed,  in  con- 
sideration of  the  sum  of  dE490,  so  due  and  owing  as  afore- 
said, assigned  his  stock  in  trade,  goods,  merchandize,  and 
effects,  and  the  lease  of  the  house  No.  2,  to  John  Arnold 
the  younger,  absolutely,  the  deed  not  containing  any  power 
of  redemption. 

Evidence  was  given  of  the  payment  of  a  bill  of  exchange 
for  £100,  indorsed  by  the  defendant  to  his  father  in  the 
year  1823,  the  amount  of  which  was  proved  to  have  been 
paid  to  the  defendant's  father. 
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Mrs.  Arnold^  the  widow  of  Mr.  Arnold^  sen.^  was  called 
for  the  defendant :  she  was  sworn  in  chief  (and  not  on  the 
voir  dire),  and  stated,  in  answer  to  a  question,  that  she 
was  the  widow  of  Mr.  Arnold,  sen. 

Dundas,  for  plaintiffs,  objected  that  this  witness  was 
incompetent,  on  the  ground  of  interest. 

Parke,  B. — She  comes  to  prevent  the  assets  from  being 
charged,  in  this  action,  with  the  amount  of  the  rent ;  and 
also  comes  to  prevent  the  assets  from  being  charged  with 
the  bosts  of  this  action. 

IL  V.  Richards  applied  to  have  the  name  of  Mrs.  Arnold 
indorsed  on  the  record,  under  the  stat.  3  &  4  Will.  4,  c.  42, 
sects.  26,  27  (a). 

Parke,  B. — I  think  that  this  is  not  a  case  within  that 
statute.  The  verdict  in  this  case  could  not  be  evidence 
either  for  or  against  her.  She  comes  to  prevent  a  charge  on 
the  property  in  which,  for  all  that  appears,  she  is  interested 
to  the  extent  of  one-third  of  the  residue. 

R.  V.  Richards. — ^The  witness  has  been  sworn  to  give 
evidence  in  the  cause,  and  I  submit  that  this  objection  to 
her  competency  comes  too  late. 

Dundas^-^-li  is  certainly  too  late  to  rely  upon  that  after 
the  objection  has  been  argued. 

Parke,  B. — ^I  will  ask  the  other  Barons  whether  this 
objection  can  be  taken  after  the  witness  has  been  sworn  in 
chief. 

After  having  conferred  with  the  other  learned  Barons, 
his  Lordship  added,  ''I  shall  reject  the  witness,  although  I 

(a)  Set  out  6  C.  &  P.  283,  n* 
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1342.  think  that,  in  some  respects,  it  would  be  a  wise  rule  that 
the  examination  as  to  the  competency  of  a  witness  should  be 
upon  the  voir  dire,  and  not  afterwards,  and  that  the  cross- 
examination  should  go  to  his  credit;  for  if  a  witness's  evidence 
can  be  rejected  upon  what  is  elicited  in  cross-examination^ 
the  party  may  take  the  chance  of  what  the  witness's  evidence 
is,  and  then  reject  him  upon  something  that  occurs  in  the 
cross-examination,  if  he  does  not  like  the  evidence  the 
witness  has  given. 

The  witness  was  not  examined  (d). 

Evidence  was  given  that  £11  had  been  paid  by*Mr. 
Arnold,  sen.,  in  his  lifetime;  and  that  the  burial  fees,  paid 
by  the  defendant  for  the  funeral  of  Mr.  Amoldi  sen., 
were  21.  2s. 

Parke,  B. — ^The  defendant  has  aright  to  deduct  reason- 
able funeral  expenses :  iS20  is  the  sum  allowed  now  on 
an  insolvent  estate.  Is  the  defendant  only  executor  de 
son  tort,  by  having  received  some  rents,  or  is  he  really  the 
execntor  of  his  father  ? 

Dundas. — On  this  record  he  admits  himself  executor; 
and  I  submit  that  he  is  liable  for  the  value  of  the  deceased's 
leaseholds,  even  if  the  assignment  could  be  supported, 

Pabke,  B. — ^The  defendant  has  admitted,  on  this  record, 
that  he  is  executor,  but  that  may  be  only  that  he  is  executor 
de  son  tort.  An  executor  de  son  tort  is  not  Uable  to  the 
amount  of  all  the  property  of  the  testator  that  would  pass 
by  a  will,  he  is  only  liable  for  the  amount  of  assets  which 
came  to  his  hands. 

Mrs.  Oregg,  one  of  the  witnesses  for  the  defence  (being 
recalled  by  the  learned  Baron)^  stated,  that  she  was  in  the 

(6)  Ab  to  the  proper  time  for  challenging  jurors,  see  the  caae  of  R*  v. 
Froit,  9  C.  &  P.  137. 


TRINITY  TERM,  6  VICT.— EX.  489 

house  of  Mr.  Arnold^  sen.^  when  he  died^  and  that  search        i842. 
was  made  for  a  wiU^  but  none  could  be  found. 

Farke^  B.  (in  summing  up). — ^It  now  appears  that  the 
defendant  is  an  executor  of  his  own  wrongs  and  he  is  there- 
fore only  responsible  for  the  assets  that  he  has  actually 
receiyed.  With  respect  to  the  small  sums  receiyed  by  him 
as  rents,  he  appears  to  have  discharged  himself  by  paying 
the  funeral  expenses,  and  by  the  sum  of  21. 19$.  6d.  paid 
into  Court.  The  real  question,  therefore,  is,  whether  the 
testator's  stock  in  trade,  &c.,  which  are  stated  to  be  worth 
i£4iD0,  passed  to  the  defendant  under  the  assignment,  or 
whether  that  assignment  is  fraudulent,  and  the  value  of 
that  property  is  assets  of  the  deceased  in  the  hands  of  the 
defendant.  If  the  assignment  be  valid,  the  defendant  is 
entitled  to  a  verdict;  and  if  the  assignment  is  fraudulent, 
the  verdict  should  be  for  the  plaintiffs. 

Verdict  for  the  plaintiffs  on  the  first  issue — 
and  for  the  defendant  on  the  second,  as  to 
the  payment  of  £11. 

Dundas  and  Ogle,  for  the  plaintiffs. 

M.  V.  Richards  and  Fortescue,  for  the  defendant. 
[Attornies — Shoubridge,  and  Bridge*  ^  MoionJ] 


On  a  subsequent  day,  JR.  V.  Richards  appHed  for  a  new 
trial,  on  the  ground  that  Mrs.  Arnold  was  a  competent 
witness,  and  that,  even  if  she  were  not,  the  objection  to  her 
competency  was  made  too  late;  but  the  Court  refused  a 
rule  (c), 

(e)  In  moving  for  a  new  trial  in  the  executor  for  a  debt;  but  Lord 

this  case,  R.  V.  Eichards  died  the  Abinger^  C.  B.,  aaid,  **  As  to  the 

case  of  NoweU  v.  Davie*,  5  B.  &  case  oiNoweU  ▼.  Davies,  the  opin-* 

Ad.  368,  in  which  it  was  held,  that  ion  of  the  majority  of  the  judges  of 

an  unpaid  legatee  is  not  disqualified  this  Court  is,  that  it  was  a  wrong 

by  interest  from  giving  evidence  for  decision."    1 1  Law  J.,  New  Sen, 

the  defendant  in  an  action  against  Exch.  413. 


CASES  AT  NISI  PRIUS, 
SUiitiffS  in  London  in  Trimiy  Term,  1842. 

BBVOBE    BARON    ALDER50N» 


JuHeTih.  B&owN  V,  Johnson. 

By  a  charter.  AsSUMPSIT.— The  declaration  stated,  that,  on  the  30th 

O' were  to"  ^^  -^P"^  1^^>  ^y  *  certain  charter-party  then  made,  it 

be  allowed  to  was  agreed  by  the  plaintiff,  therein  described  as  the  owner 

of  a  ship, "  for  of  the  ship  Tiinidad,  and  the  defendant,  that  the  ship  should 

h«  d«tinf/'  proceed  to  Honduras  and  there  load,  "  at  one  of  the  nsiud 

^?  hter^o^der-  ^^  customoTy  poTts  OT  ploces  of  loading,  includmg  the  rivers 

ed  the  ship  to  Ulna  and  Didce,  a  fall  and  complete  cargo  of  mahogany, 

got  into  the  with  logwood  or  log-cnds  for  broken  stowage  only,  and  pro- 

t^e  u?^f  Feb"  ceed  to  a  good  and  safe  port  of  discharge  in  the  United 

ruary,  and  was  Kingdom.*'   "  Twcntv-five  mnning  days  for  every  hundred 

on  that  day  put         ^^  ,        ,  ^  ,        „  ,     ,  . ,  ^       ^   -i. 

in  the  charge  of  tons  of  mahogany  were  to  be  allowed  the  said  merchant,  if 
pany's^o^en,  ^^^  ^^^P  ^^^  ^^^  sooncr  dispatched,  for  loading  the  said 
CTow^dcd  stote  ®^P  ^^  Honduras,  and  fifteen  days  for  discharging  at  her 
of  the  docks  she  destined  port  in  the  United  Kingdom,  and  thirty  days  on 
her  berth,  and  demurrage  over  and  above  the  said  loading  days,  at  £6 
diwhaJJinJSu   per  day."    The  declaration  then  went  on  to  aver,  that  the 

the  4th : — 

iteld,  that  the  fifteen  days  were  to  be  computed  from  the  1st. 

In  such  cases  the  days  count  from  the  time  of  the  Yessel's  arriying  in  the  dock,  and  being  pot 
in  the  management  of  the  dock  company's  officers. 

In  reckoning  the  "  fifteen  days,"  the  days  are  to  be  reckoned  consecutively,  and  the  Sundays 
not  deducted,  unless  there  be  a  custom  to  that  effect;  and  in  the  absence  of  any  castom,  the 
word  "  days,"  and  the  words  "  running  days,"  mean  consecutive  days. 

The  general  rule  of  law  is,  that  days  mean  consecutive  days,  except  Sunday  is  the  first  or  the 
last  day ;  but  in  commercial  cases  it  is  sometimes  otherwise,  because  mercantile  contracts  are  to 
be  construed  with  reference  to  mercantile  usage. 

By  a  charter-party  a  ship  was  to  proceed  to  Honduras  and  there  load,  "  at  erne  of  the  usual 
and  customary  ports  or  places  of  loading,  including  the  rivers  Ulna  and  Dulce,"  a  cargo  of 
mahogany  and  logwood.  The  freighter  by  letter  directed  the  captain  to  proceed  to  Belise  in  the 
bay  of  Honduras,  and  address  himself  to  Mr.  S.,  "  who  will  furnish  you  with  a  homeward  carga 
of  mahogany  and  logwood,  agreeable  to  charter-party."  The  captain  took  the  ship  to  Belize, 
where  Mr.  S.  put  a  small  quantity  of  logwood  on  board  and  directed  the  ship  to  go  to  Ulna, 
where  about  half  a  eargo  was  put  on  board.  Mr.  S.  then  sent  the  ship  to  two  other  places  of 
loading  in  Honduras,  at  which  the  cargo  was  completed : — Held,  that  it  was  a  question  for  the 
Jury  whether  the  ship  was  sent  to  Belise  as  her  port  of  loading ;  and  that  if  she  was,  the  freighter 
was  liable  for  the  extra  expenses  of  her  going  to  all  the  other  places  for  the  residue  of  her 
cargo ;  but  that,  if  Belise  was  not  to  be  considered  her  port  of  loading,  Ulna  certainly  was,  and 
the  freighter  would  at  all  events  be  liable  for  the  extra  expense  of  her  going  for  cargo  to  other 
places  after  Ulna,  as  by  the  charter-party  the  freighter  was  to  load  at  one  of  the  usmI  ports  or 
places  of  loading  in  Honduras. 
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ship  sailed  to  Honduras  and  arrived  there,  being  consigned  1342. 
to  one  Joseph  Swasey,  the  a^ent  of  the  defendant,  and  at 
one  of  the  nsual  and  customary  ports  and  places  there,  to 
wit,  Belize,  was  ready  to  load.  Breach,  that  the  defendant 
•did  not  nor  would  load  on  board  the  ship  a  full  and  com- 
plete eargo  at  one  of  the  usual  and  customary  ports  and 
places  of  loading,  including  the  rivers  Ulna  and  Dulce, 
but,  on  the  contrary,  in  order  to  obtain  such  cargo,  the 
plaintiff  was  forced  and  obliged,  and  the  defendant's  agent 
required  him,  to  go  from  Belize  to  another  port  in  Hon-> 
duras,  to  wit,  to  Amoa,  and  from  thence  to  another  place 
of  loading  in  Honduras,  to  wit,  to  Ulna,  and  from  thence 
back  again  to  Amoa,  and  from  thence  to  another  place  of 
loading  in  Honduras,  to  wit.  Monkey  Biver,  and  from 
thence  back  again  to  Belize  aforesaid ;  by  reason  of  which 
the  plaintiff  was  obliged  to  expend  divers  sums  of  money. 
There  was  also  an  averment  that  the  ship  brought  a  full 
eargo  of  mahogany  to  Hull,  the  plaintiff  having  orders  from 
the  defendant  to  proceed  thither,  and  there  delivered  the 
cargo ;  and  that  the  defendant  did  not  nor  would  discharge 
the  said  cargo  at  Hull  within  the  said  number  of  fifteen 
days  in  the  said  charter-party  in  that  behalf  mentioned, 
but  detained  the  ship  for  six  days  after  the  said  fifteen  lay- 
ing days — ^whereby  a  sum  of  1327/.  7s.  id.  became  due 
to  the  plaintiff  for  freight,  and  £36  for  demurrage ;  and 
although  part  of  the  sum  due  for  freight,  to  wit,  1312/.  9«.  61/. 
had  been  paid,  yet  the  defendant  refused  to  pay  the  residue 
of  the  said  freight,  and  would  not  pay  any  part  of  the  said 
sum  so  due  for  demurrage  as  aforesaid. 

Fleas — first,  non  assumpsit.  Second,  ''  as  to  the  said 
supposed  breach  of  promise  in  the  said  declaration  first 
above  assigned,''  that  the  defendant  did  load  a  full  and 
complete  cargo,  according  to  the  charter-party,  at  one  of 
the  usual  and  customary  ports  or  places  of  loading,  including 
the  rivers  Ulna  and  Dulce,  according  to  the  form  and  effect 
of  the  said  charter-party  (concluding  to  the  country). 
Third,  as  to  the  residue  of  the  declaration,  that  the  plaintiff 
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1842.  ^d  not  ddiver  the  said  Chrgo,  or  any  part  thereof,  to  the 
defendant  as  in  the  deckiration  is  alleged  (conduding  to 
the  conntry).  Fonrth,  as  to  so  much  of  the  declaration  as 
rektes  to  the  non-payment  of  the  residue  of  freight,  that 
the  defendant  had  paid  it.  Fifth,  as  to  so  much  of  thede- 
daration  as  relates  to  the  non-payment  of  the  residue  of  the 
freight,  that,  by  the  neglect  and  default  of  the  plaintiff's 
servants,  a  portion  of  the  ca^;o  was  damaged,  and  that  it 
was  agreed  between  the  plaintiff  and  the  defendant  that 
the  defendant  should  abandon  all  claim  for  the  damage, 
and  the  plaintiff  abandon  all  claim  for  the  residue  of  the 
fireight  (concluding  with  a  verification).  Sixth,  '^  as  to  so 
much  of  the  said  declaration  as  relates  to  the  said  sup- 
posed demurrage  in  the  said  deckiration  mentioned,'^ 
that  the  defendant  did  not  detain  the  ship  over  and  above 
the  said  fifteen  laying  days  in  the  charter-party  mentioned 
(concluding  to  the  country).  Seventh,  as  to  the  supposed 
demurrage,  that  the  defendant  would  have  disdiarged  the 
cargo  within  the  number  of  fifteen  days  in  the  charter* 
party  mentioned,  but  was  prevented  so  doing  by  the  wrong- 
ful act,  procurement,  n^ect,  and  default  of  the  plaintiff, 
his  servants  and  agents  (concluding  to  the  country). 

Seplication  to  the  first,  second,  third,  and  sixth  pleas,  a 
similiter;  to  the  fourth  plea,  a  denial  of  the  payment;  to 
the  fifth  plea,  a  denial  of  the  agreement  in  that  plea  men- 
tioned; and  to  the  last  plea,  de  injuri&. 

The  charter-party  was  put  in.  It  was  dated  the  30th  of 
April,  1840;  and  by  it  the  ship  Trinidad  was  to  proceed 
to  Honduras^  "  and  there  load  from  the  factory  of  the 
said  merchant,  say  at  one  of  ike  usual  and  cuMioauay 
perU  and  places  of  loading^  including  the  rivers  Vina  and 
Dulce,  a  full  and  complete  cai^  of  mahogany,  with  log- 
wood or  legends  for  broken  stowage  only/'  "  and,  being 
so  loaded,  shall  therewith  proceed  to  a  good  and  safe  port 
of  discharge  in  the  United  Kingdom,''  ''  and  there  deli- 
ver," upon  being  paid  fireight  for  mahogany  at  the  rate  of 
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8/.  17«.  6d.  per  ton^  and  for  logwood  or  log-ends  £1  per  ig42. 
ton.  "  Twenty-five  running  days  for  every  100  tons  of 
mahogany  are  to  be  allowed  to  the  said  merchant^  if  the 
ship  is  not  sooner  dispatched,  for  loading  the  said  ship  at 
Honduras,  amd  fifteen  days  for  discharging  at  her  destined 
port  in  the  United  Kingdom,  and  thirty  days  on  demur- 
rage over  and  above  the  said  laying  days,  at  £6  per  day/' 

A  letter  of  instructions  from  the  defendant  to  Captain 
Huntley  Brown,  the  captain  of  the  Trinidad,  dated  May 
80th,  1841,  was  put  in,  of  which  the  following  is  an  ex« 
tract :  "  Sir, — Having  chartered  your  vessel  for  a  return 
cargo  from  Honduras  to  a  port  in  the  United  Kingdom, 
you  will  now  be  pleased  to  proceed  and  make  the  best  of 
your  way  for  Belize,  in  the  bay  of  Honduras.  On  your 
arrival  there,  you  will  address  yourself  and  vessel  to  my 
friend  Mr.  Joseph  Swasey,  who  will  furnish  you  with  a 
homeward  caigo  of  mahogany  and  logwood,  agreeably  to 
charter-party;  which  being  completed,  you  will  then  pro- 
ceed homeward,  calling  at  Cork  for  orders,  at  which  port 
the  necessary  timely  instructions  as  to  your  port  of  desti- 
nation will  be  awaiting  your  arrival  &c. 

It  was  proved  by  Captain  Huntley  Brown,  that  in  con- 
sequence of  this  letter  he  proceeded  with  the  ship  to  Be- 
lize, and  arrived  there  on  the  17th  of  September,  1840, 
when  he  reported  himself  to  Mr.  Swasey,  who,  after  putting 
about  twenty  tons  of  logwood  on  board  the  ship,  directed 
him  to  proceed  to  Amoa,  which  he  objected  to  do ;  but, 
after  objecting,  went  thither  because  he  was  not  able  to 
get  cash  to  carry  on  the  ship  without  doing  so,  unless  he 
had  executed  a  bottomry  bond.  It  was  further  proved  by 
Captain  Huntley  Brown,  that  he,  by  the  direction  of 
Mr.  Swasey^s  agent,  proceeded  to  Ulna,  where  about  half 
a  cargo  of  mahogany  was  put  on  board,  and  thence  to 
Amoa  again,  and  thence  to  Monkey  Biver,  where  about 
one-third  of  a  cargo  was  put  on  board,  and  thence  to  Belize 
again,  where  the  residue  of  the  cargo  being  obtained  from 
Mr.  Swasey,  the  ship  sailed  for  England  on  the  25th  of 
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1842.  November,  1840,  and  arrived  at  Hull  (the  port  directed  by 
the  defendant)  on  the  Ist  of  February,  1841,  and  was  re- 
ported on  that  day,  and  got  into  the  Hull  docks,  and  was 
put  in  the  charge  of  the  dock  company^s  officers  on  that 
afternoon.  This  witness  stated,  that  the  extra  expense  of 
going  to  the  different  places  at  Honduras  amounted  to 
£157. 

It  was  proved  by  Mr.  Brown,  that  the  discharging  of 
the  cargo  commenced  on  the  4th  of  February,  and  was 
completed  on  the  23rd,  the  ship  not  having  been  got  to 
the  dock  side  till  the  4th,  by  reason  of  the  crowded  state 
of  the  docks. 

The  entry  in  the  books  of  the  custom-honse  at  Hull  was 
put  in,  which  shewed  that  the  ship  was  reported  on  the  Ist 
of  February, 

S.  Martin  addressed  the  jury  on  the  facts  of  the  case, 
and  opened  evidence  on  the  fifth  plea;  and  with  respect  to 
the  demurrage,  he  submitted  that  the  fifteen  days  were  to 
be  computed  from  the  time  the  ship  was  put  in  a  condition 
to  deliver  her  cargo,  and  that  it  was  contrary  to  good  sense 
that  the  time  should  begin  before  the  ship  was  able  to  un- 
load, and  therefore  that  the  time  ought  in  this  case  to  be 
calculated  from  the  4th  of  February,  and  the  Sundays, 
which  were  the  7th,  14th,  and  21st  of  February,  be  ex- 
cluded. 

Aldebson,  B. — The  general  rule  of  law  is,  that  ''days'' 
mean  consecutive  days,  except  Sunday  is  the  first  or  the 
last  day;  but  in  mercantile  cases  it  is  sometimes  otherwise, 
because  mercantile  contracts  are  to  be  construed  with  re- 
ference to  mercantile  usage  (a). 

{a)  Lord  Tenterden  lays  down  Thames,  is  said  to  be  understood 

(Abb.  on  Shipping,  tit.  Demurs  of  working  days  only,  and  not  to 

rage),    that    '*  the    word   *  days/  comprehend  Sundays  or  holidays, 

used  alone  in  a  clause  of  demur-  by  the  usage  among  the  merchants 

rage   for   unlading   in  the  river  in  London;  but  it  is  much  better  to 
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Evidence  was  given  with  a  view  of  proving  the  fifth  plea^ 
but  on  this  part  of  the  case  no  question  of  law  arose ;  and 
evidence  was  also  given  that  the  cargo  was  discharged 


1842. 

Bkowm 

tr. 

Johnson. 


mention  working  or  running  days 
expressly,  according  to  the  inten- 
tion of  the  parties." 

In  the  case  of  Cochran  v.  lUt^ 
berff,  3  Esp.  121,  which  was  an 
action  for  demurrage,  the  voyage 
being  from  the  Elbe  to  London, 
the  memorandum  on  the  margin  of 
the  bill  of  lading  was— ^  To  be 
discharged  in  14  days,  or  pay  five 
guineas  per  day  demurrage.'*  The 
ship  arrived  in  the  Thames,  and 
was  reported  on  the  0th  of  Decem- 
ber, and  was  not  cleared  till  the 
30th*  The  plaintiff  contended  that 
the  14  days  were  running  days, 
expiring  on  the  24th,  and  he  there- 
fore claimed  for  six  days'  demur- 
rage. The  defendant  contended, 
that  the  word  "  days  '^  generally 
meant  working  days,  and  did  not 
include  Sundays  or  Custom-house 
holidays,  and  claimed  to  deduct  for 
St.  Thomas's-day,  Christmas-day, 
and  the  three  following  days,  as 
days  on  which  no  goods  could  be 
landed  at  the  Custom-house;  but 
it  was  proved  that  on  these  days 
goods  could  be  taken  out  of  the 
ship  into  lighters.  Several  wit- 
nesses were  examined  as  to  the 
usage  whether  the  word  *'days" 
in  the  margin  of  the  bill  of  lading 
meant  running  days  or  working 
days,  but  their  evidence  was  con- 
tradictoiy;  but  Lord  EUon,  C.  J., 
aaid—^  If  no  evidence  had  been 
offered,  but  I  was  to  decide  on  the 
clause  itself,  I  should  have  been  of 
opinion  that  it  meant  running  days; 
if  that  was  so-— if  evidence  of  usage 
was  not  admissible,  and  the  parties 
bad  made  such  a  contract,  they 

VOL.  I. 


must  abide  by  it,  even  though  they 
could  not  perform  it,  as  if  the  ves- 
sel had  arrived  on  a  holiday  and 
there  had  been  holidays  on  the 
14  subsequent  days.  As  the  law, 
however,  stands,  usage  may  be  ad- 
mitted to  establish  the  meaning  of 
the  words  used  in  the  margin  of 
the  bill  of  lading,  whether  the  word 
'days'  used  in  it  means  running 
days  or  working  days.  If  this  was 
the  case  of  inland  trade,  this  must 
mean  working  days,  as  the  law  of 
the  country  prohibits  working  on 
such  days  as  those  which  formed 
part  of  the  14  days  claimed  by  the 
plaintiff  to  be  allowed  by  the  bill 
of  lading  in  this  case;  but  as  the 
question  now  stands,  it  is  a  matter 
of  general  importance  to  have  the 
opinion  of  a  special  jury  of  the  city 
of  London  on  the  usage  of  trade 
with  respect  to  instruments  of 
this  description."  "  The  question, 
therefore,  resolves  itself  into  a  ques- 
tion of  usage ;  if  it  is  left  to  the 
construction  of  law,  I  should  be  of 
opinion  that  the  plaintiff  ought  to 
succeed  ;  if  the  &ct  of  the  usage 
is  clearly  made  out  that  the  14 
days  mentioned  in  the  bill  of  lading 
mean  working  days,  that  is  a  con- 
struction which  excludes  Sundays 
and  holidays  at  the  Custom-house, 
and  there  must  be  a  verdict  for  the 
defendant."  The  jury  found  for  the 
defendant. 

As  to  when  a  plaintiff  cannot 
recover  on  a  common  count  for 
demurrage,  but  must  declare  spe- 
cially, see  the  case  of  Horn  v.  Ben-* 
iUian,  9  C.  &  P.  709. 


0  O 
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by    a    lumper^    and    that    there    was    no    unnecessary 

delay  (i). 

Whateley,  in  reply. — I  submit  that  the  plaintiff  is  enti- 
tled to  demurrage  from  the  time  the  ship  was  reported  to 
be  ready  for  discharging  till  the  last  day  when  the  last 
portion  of  her  cargo  was  taken  out^  and  that  in  computing 
the  time  the  Sundays  should  be  reckoned  (c). 


(h)  In  the  case  of  Levy  v.  Yates^ 
3  Taunt.  385,  where  a  general  ship 
had  taken  brandies  on  board  under 
bills  of  lading  which  allowed  20 
lay  days  for  delivery  of  the  goods 
in  London,  and  stipulated  for  £4 
per  day  demurrage  afterwards,  cei^ 
tain  of  the  consignees,  choosing  to 
have  their  goods  bonded,  the  vessel 
could  not  make  her  delivery  at  the 
London  Docks  until  46  dajTs  after 
the  20  days,  and  some  of  the  goods 
which  were  undermost  could  not, 
though  demanded,  be  taken  out  till 
the  upper  tiers  were  cleared.  It 
was  held,  that  each  of  the  con- 
signees was  liable  on  a  general 
count  for  demurrage  to  pay  the 
£4  per  day  for  the  46  days. 

In  the  case  of  Harman  v.  Gan" 
ddpK  Holt,  N.  P.  C.  35,  a  general 
ship  had  taken  silk  on  board  to 
carry  from  Rotterdam  to  London, 
on  the  defendant's  account.  On 
the  margin  of  the  bill  of  lading  was 
written — "  The  consignee  to  clear 
the  goods  in  14  nmning  days  after 
her  arrival  in  port,  or  to  pay  £4 
per  diem  for  demurrage.*'  The 
vessel  was  ready  to  deliver  on  the 
3rd  of  October,  and  the  defendant 
ajjplied  for  and  was  ready  to  re- 
ceive his  goods  within  the  running 
days,  but,  being  undermost  in  the 
vessel,  delivery  could  not  be  made 
till  the  22nd.  It  was  held,  that  the 
plaintiff  was  entitled  to  recover  de- 


murrage, though  he  did  not  deliver 
the  goods  within  the  time  allowed, 
being  prevented  by  other  goods  be- 
longing to  other  consignees  which 
overlaid  them:  and  Gibbs^  C.  J., 
said — "  Each  consignee  undertakes 
to  clear  away  his  goods  within  a 
certain  time,  and  although  by  the 
default  of  others  he  is  prevented 
from  so  doing,  he  is  liable  notwith- 
standing to  demurrage  by  the  terms 
of  the  contract,  unless  the  delay  be 
occasioned  by  the  default   of  the 
captain  or  his  crew"  "  In  point  of 
law,  I  think,  the  plaintiff  is  entitled 
to  recover,  though  he  did  not  de- 
liver the  goods,  being  prevented 
by  other  goods  belonging  to  other 
consignees,  which  overlaid  them.'* 
In  the  case  of  Barrett  v.  Duticn, 
4  Camp.  33'*?,  where  there  was  a 
stipulation  in  a  charterparty  that 
thirty  running  days  should  be  al- 
lowed for  loading  the  ship,  it  was 
held  that  the  freighter  was  liable 
for  her  subsequent  detention  for 
that  purpose,  although  the  loading 
of  her  within  the  specified  time  was 
rendered  impossible  by  the  ice  in 
the  river  where  she  lay ;  but  that 
after  her  loading  was  completed, 
the  freighter  was  not  liable  for  any 
delay  that  might  arise  in  despatch- 
ing her  occasioned  by  the   acci- 
dental impossibility    of  obtaining 
her  clearances. 

(e)  In  the  case  of  Brereton  v. 
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Alderson,  B.,  (in  summing  up). — The  second  plea  ]842. 
states^  that  the  defendant  did  load  in  and  on  board  this 
ship  a  full  cargo  according  to  this  charterparty  at  one  of 
the  usual  and  customary  ports  or  places  of  loadings  includ- 
ing the  riyers  Ulna  and  Dulce ;  and  to  shew  that  he  did 
not  a  letter  is  put  in^  by  which  he  directs  the  ship  to  go  to 
Belize^  where  a  part  of  the  cargo  is  put  on  board.  The 
letter  does  not  in  terms  direct  him  to  Belize  for  his 
cargo.  It  is  for  you  to  say^  whatever  ambiguity  there  may 
be  in  the  letter^  whether  the  conduct  of  the  parties  does  not 
fix  Belize  as  the  port  of  loading.  It  is  not  material  to  the 
verdict  whether  Belize  was  the  port  of  loading  or  not,  be- 
cause if  Belize  was  not.  Ulna  certainly  was;  and  at  all 
events  the  defendant  cannot  say  that  he  put  a  full  cargo 
on  board  at  any  one  port,  which  he  was  bound  to  do. 
Still  it  is  important  with  respect  to  the  damages ;  for,  if 
Belize  was  not  the  port  to  which  the  ship  was  directed  as 
the  port  of  loading  and  Ulna  was,  the  plaintiff  cannot 
charge  anything  for  additional  expenses  in  going  to  Ulna. 
With  respect  to  the  claim  for  demurrage,  it  appears  that 
the  ship  arrived  at  Hull  on  the  1st  of  February,  and  on  that 
day  was  reported,  and  was  also  put  in  the  charge  of  the  dock 
company's  officers,  and  that  she  got  to  her  berth  on  the 
4th.  Now  the  period  from  which  the  days  count  is  from 
the  time  the  vessel  arrives  in  the  dock  and  is  in  the  man- 
agement of  the  dock  company's  or  harbour -master's 
officers,  and,  when  neither  party  is  to  blame,  the  number  of 
days  run  from  the  time  when  the  ship  is  in  a  dischargeable 
state,  and  if  no  period  is  mentioned  the  cargo  is  to  be  dis- 
charged in  a  reasonable  time,  to  commence  from  the  time 
when  the  ship  is  in  a  state  to  begin  delivering,  therefore  I 

Chapman,  5  M.  &  P.  526,  it  was  she  is  chartered,  and  this,  although 

held  that  the  lay  days,  allowed  by  part  of  the  cargo  was  taken  out  for 

a   charterparty  for  discharging  a  the  purpose  of  lightening  the  vessel 

cargo,  are  to  be  reckoned  frotli  the  after  she  had  entered  the  port,  and 

time  of  the  ship's  arrival  at  the  before   her   arrival    at  the  quay, 

usual  place  of  discharge,  and  not  which,  by  the  custom  of  the  port, 

at  the  entrance  of  the  port  to  which  was  the  usual  place  of  delivery. 

G62 
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1842.  think  that  demurrage  should  be  calculated  from  the  1st  of 
February^  unless  it  were  shewn  that  the  lapse  of  time  arose 
from  the  plaintiff ^s  own  negligence;  and  if  it  did  you 
ought^  as  to  this  part  of  the  case^  to  find  for  the  de- 
fendant. 

Verdict  for  the  plaintiff  on  all  the  issues,  with 
151/.  damages  on  the  first  issue;  the  jury 
also  giving  damages  for  three  days'  de- 
murrage^ and  stating  that  they  did  not 
deduct  the  Sundays. 

Whateley  and  H.  HiU,  for  the  plaintiff. 
Jervis  and  S.  Martin,  for  the  defendant. 

lAiiomiea— Hewitt  ^  TroUope,  and  JF.  Jones  ^  Blaxland.'] 


On  a  subsequent  day,  Jervis  applied  for  a  new  trial,  but 
the  Court  refrised  a  rule ;  and  Lord  jibinger,  C.  B.,  said — 
''  My  opinion  is,  that  the  lay  days  under  this  charterparty 
commenced  from  the  time  the  vessel  entered  the  dock,  as 
she  had  then  arrived  at  the  usual  place  of  discharge.  They 
certainly  did  not  commence  at  the  time  of  her  entering 
the  port,  as  that  might  be  very  extensive ;  for  instance, 
Oravesend  is  part  of  the  port  of  London :  and  with  re- 
spect to  the  days,  I  think  Mays'  and  'running  days' 
mean  the  same  thing,  namely,  consecutive  days,  unless 
there  be  some  particular  custom.  K  you  wish  to  exclude 
any  days  from  the  computation  they  must  be  expressed." 
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SiiHnffS  at  Westminster  after  Trinity  Term,  1842. 

BEFORE    LORD   ABINGER^  C.  B. 


Mary  Turner^  Henry  Turner^  and  Layton  t;.  June  ink, 

Hardey. 

xxSSUMPSIT  for  use  and  'occupation.    Pleas — firsts  non  if  piaintiSk  put 
assumpsit;  and  second,  that  the  plaintiffs  were,  by  this  wrUten'l^ee.* 
action,  claiming  to  recover  the  amount  of  a  quarter's  rent  "^"'nejj*^*' 
due  from  the  25th  of  March  to  Midsummer  day,  1841,  by  **>«  defendant 

only,  and  is 

Virtue  of  a  certain  memorandum  of  agreement  made  be-  duly  stamped, 
tween  the  plaintiffs,  executrix  and  executors  of  H.  H.  may**pu*"the°' 
Turner,  deceased,  of  the  one  part,  and  the  defendant  of  f *®'  P''*  ®^ 

'  '  ^'  the  agreement, 

the  other  part,  whereby  the  plaintiffs  agreed  to  let  to  the  ^hich  is  signed 
defendant,  and  the  defendant  agreed  to  take  of  the  plain-  plaintiffs  "  for 
tiffs,  executrix  and  executors  as  aforesaid,  the  premises  in  "{fer'execu- 
the  declaration  mentioned :  that  it  was  afterwards,  to  wit,  *°""  although 

'   that  part  of  the 

on  &c.,  agreed  by  and  between  the  plaintiffs,  the  defendant,  agreement  is 

and  one  W.  Wasbrough,  that  W.  Wasbrough  should  hold  ""*  ■'*™P* 

and  occupy  the  premises,  as  tenant  thereof  to  the  plaintiffs, 

from  the  25th  of  March,  1841,  and  that  the  defendant 

should  be  discharged  from  all  liability  to  pay  any  rent 

accruing  subsequently  to  that  time.  The  plea  then  averred, 

that  the  defendant  on  that  day  delivered  up  possession 

of  the  premises  to  W.  Wasbrough,  who  held  and  occupied 

them  till  the  Midsummer  day  following,  on  the  terms  of 

the    said   agreement;   and  that   the   plaintiffs   accepted 

W.  Wasbrough  as  their  tenant,  and  in  discharge  of  the 

liability  of  the   defendant  to  the  said  rent  (concluding 

with  a  verification).     Replication  to  the  second  plea,  de 

injuria. 
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1842.  O^  ^^^  P^  of  ^^®  plaintiffs  a  written  agreement  was 

put  in^  by  which  the  plaintiffs  (therein  described  as  execu- 
trix and  executors  of  Mr.  H.  H.  Turner^  deceased)  demised 
the  premises  in  question  to  the  defendant  for  a  certain 
term.  This  agreement  was  signed  by  the  defendant  onlj^ 
and  was  properly  stamped. 

The  defence  was,  that  the  plaintiffs  had  agreed  with  the 
defendant  to  accept  a  person  named  Wasbrough  as  their 
tenant  instead  of  the  defendant,  and  that  Wasbrough  had 
taken  possession  accordingly;  but  the  agreement  to  accept 
Mr.  Wasbrough  as  tenant  was  by  parol,  and  was  made  by 
Mr.  Henry  Turner  (one  of  the  plaintiffs)  alone;  and  in 
order  to  shew  that  he  had  authority  to  act  for  the  other 
two  plaintiffs,  in  matters  relating  to  these  premises,  CfraW" 
der,  for  the  defendant,  proposed  to  put  in  the  other  part 
of  the  agreement,  entered  into  between  the  plaintiffs  and 
defendant,  the  one  part  of  which  had  been  already 
given  in  evidence  on  behalf  of  the  plaintiffs.  This  part 
of  the  agreement  was  signed  by  the  plaintiff,  Mr.  Henry 
Turner,  ''For  self  and  the  other  executors,'*  but  was  not 
stamped. 

Dundas,  for  the  plaintiffs.  —  I  submit  that  this  do- 
cument is  not  receivable  in  evidence,  as  it  is  not 
stamped. 

Lord  Abinoer,  C.  B.^-'I  think  that  this  part  of  the 
agreement  is  admissible  without  a  stamp.  The  defend- 
ant proposes  to  make  use  of  it  for  the  purpose  of  proving 
agency,  and  the  plaintiffs  having  put  in  the  part  of  the 
agreement  which  is  signed  by  the  defendant  alone,  the 
defendant  has  a  right  to  make  use  of  the  other  part  to 
shew  the  entire  contract.  I  think  the  point  does  not  admit 
of  a  question^ 
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The  evidence  was  received. 

Verdict  for  the  plaintiflfs  (a), 

Dundas  and  Ogle^  for  the  plaintiffs. 

Crowder  and  Hurlestone,  for  the  defendant. 

[Attornies — Turner ,  and  Tristan  ^  ffardey.'] 

(a)  This  was  a  second  trial  of  that  evidence  alone  the  defendant 

the  case  of  Turner  and  others  v.  had  a  verdict  on  the  second  issue ; 

Hard^t  9  Mee.  &  W.  770.     On  but  the  Court  of  Exchequer  granted 

the  first  trial,  the  defendant  merely  a  new  trial  on  the  ground  that  the 

proved,  in  support  of  the  second  second  plea  was  not  proved  by  evi- 

plea,  that  one  of  the  plain tifl&  (Mr.  dence  that  one  of  the  plaintiffs  had 

H.    Turner)   agreed  by  parol  to  so  agreed  to  accept  Mr.  Wasbrough 

accept  Mr.  Wasbrough  as  tenant,  as  tenant,  instead  of  the  defendant, 
instead  of  the  defendant,  and  on 


Second  Sittings  at  Westminster  in  Michaelmas  Term,  1842. 

BSFORB    BARON    ALDEKSON. 


Leaf  v.  Butt.  Nov.  loth. 

XJEBT  for  goods  sold,  with  a  count  upon  an  account  inatowncaute 
stated.    Plea — nunquam  indebitatus.  in'wWch  the  ' 

The  cause  was  undefended :  and  it  was  opened  by  Humr-  defendant  and 

'  '^  "^  his  attorney 

frey,  for  the  plaintiff,  that  a  letter  had  been  sent  by  the  both  lived  in 
plaintiff  to  the  defendant,  asking  payment  of  the  balance  to  produce  a 
due,  and  that  after  receiving  this  letter  the  defendant  had  JSi^ndffto  the 

made  an  admission.  defendant,  ask- 

ing payment, 

In  order  to  give  secondary  evidence  of  this  letter  of  the  was  served  at 

plaintiff,  it  was  proved  that  a  notice  to  produce  it  had  been  defendant's  at- 

served  on  the  defendant's  attorney,  at  his  office,  in  Craven-  *p  ™^on\Je 

street.  Strand,  at  seven  o'clock,  on  the  9th  of  November,  evening  of  the 

'  '  '  '    day  before  that 

which  was  the  evening  before  the  trial.  It  was  proved  that  on  which  the 
the  defendant  lived  in  the  Edgeware  Road.  ^ed:— iJe/i 

to  be  not  too 
Ute,  and  the  letter  not  being  produced,  secondary  evidence  was  given  of  its  contents. 
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1842. 


Aldersok^  B. — ^This  is  very  late  to  send  a  notice  to  pro- 
duce, but  I  will  confer  with  the  other  members  of  the  court 
upon  the  point. 

His  Lordship  having  conferred  with  the  other  learned 
Barons  who  were  sitting  in  Banco,  said,  that  he  should 
receive  the  evidence* 

Secondary  evidence  was  given  of  the  letter  written  by 
the  plaintiff  to  the  defendant. 

Verdict  for  the  plaintiff. 
Humfreyj  for  the  plaintiff. 

[Attornies — H.  Lloyd,  and  W»  If.  Da«if.] 


Meyrick  v.  Woods. 

1  HIS  was  an  action  for  an  assaalt.    Plea — ^not  guilty. 

It  was  proved  that  at  half-past  six,  on  the  evening  of  the  18th  of 
November,  (the  evening  before  the  trial),  the  plaintiff's  attorney  had 
caused  a  notice  to  produce  a  letter,  written  by  him  to  the  defendant 
asking  compensation,  to  be  served  on  the  defendant  at  his  house  in  Duke* 
street,  Manchester-square,  by  leaving  it  with  the  defendant's  wife,  and 
that  he  had  also  caused  a  similar  notice  to  be  served  at  the  office  of  the 
defendant's  attorney,  in  Seymour-street,  Bryanstone-square,  at  a  fkw 
minutes  later  on  the  same  evening. 

Alderson,  B.,  held  that  the  service  of  the  notice  to  produce  was  not 
too  late,  and  allowed  a  copy  of  the  letter  to  be  given  in  evidence* 

Verdict  for  the  Plaintiff. 
jB.  James  and  Lush,  for  the  plaintiff. 
C«  Chadwicke  JoneSy  for  the  defendant 

[Attornies—- Pa/mer  and  Afaitland,"] 
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Levy  v.  Pyne  and  Richards.  iV^cw.  nth. 

Assumpsit.— The  first  count  of  the  declaration  stated.  If  a  bill  of  ex- 
that  Alfred  Count  D*  Orsay,  on  the  20th  day  of  March,  mUsMy  noie^be 
1842,  made  his  promissory  note,  and  thereby  promised  to  €^0" indorsed 
pay,  to  his  own  order,  489/.  15«.  for  value  received,  three  by  one  of  two 

*    "^  ,  persons  who 

months  after  the  date  thereof,  which  promissory  note  he  are  partners  in 
indorsed  to  the  defendants,  who  indorsed  it  to  the  plain-  whi"  h'is'not  a 
tiff.    Second  count,  for  money  lent.   Third  count,  upon  an  ^^^llf{^ 

account  stated.  «be  name  of  the 

firm,  and  the 

Pleas,  by  the  defendant  Richards — first,  to  the  first  partner,  who  did 
count,  that  he  did  not  indorse  the  note;  and  secondly,  to  n^mcs  of  the 
the  second  and  third  counts,  non  assumpsit.  ^e""*den**"h 

The  defendant  Pyne  suffered  judgment  to  go  by  default,  drawing,  ac- 
ceptance, or  in- 
dorsement re- 
It  was  opened  by  Piatt  for  the  plaintiff,  that   the  spectiveiy, 

defendants  had  been  for  some  years  in  partnership  as  mus^give^vi- 

attomies  and  solicitors,  and  had  been  also  extensively  Jf,"horhVoftbe 

employed  as  money  scriveners  by  various  gentlemen  of  other  partner  to 

draw,  accept,  or 

fashion  at  the  west  end  of  the  town,  to  raise  money  for  indorse  in  the 
those  gentlemen  on  the  discount  of  their  bills  and  notes,  firm!  butSn  the 
which  made  it  necessary  for  the  defendants,  in  the  course  ^ercW*firm*' 
of  their  business,  to  indorse  a  considerable  number  of  such  this  is  not  ne- 
bills  and  notes,  for  the  purpose  of  their  being  discounted,  is  a  general 
He  would  show  that  it  had  been  the  constant  habit  for  each  ^"p.^andR. 
of  the  defendants  to  draw  and  indorse  bills  in  the  name  of  ^^^  were  in 

partnership  as 

the  firm,  and  it  would  also  be  shown  that  the  note  in  attornies,  were 
question  was  indorsed  by  Mr.  Pyne  in  the  partnership  dorsers  of  a  pro- 
name,  to  satisfy  a  joint  judgment  against  both  the  defend*  d||jJ^d^by*P.'in 

the  name  of  the 
firm.  P.  suffered  judgment  hy  default,  and  R.  pleaded  that  he  did  not  indorse  : — Held,  that 
in  Order  to  show  an  authority  in  P.  to  indorse  notes  in  the  name  of  the  firm,  parol  evidence 
could  not  he  given  of  other  hills  and  notes  drawn,  accepted,  or  indorsed  in  a  similar  manner 
and  paid  hy  the  firm,  as  showing  a  course  of  dealing  ;  but  that  each  bill  and  note  must  be  pro- 
duced or  accounted  for ;  and  that  such  of  the  bills  or  notes  as  had  been  given  up  to  the  defend- 
ants when  paid,  might  be  called  for  under  a  notice  to  produce,  and,  if  not  produced,  secondary 
evidence  might  be  given  of  their  contents. 

Held  also,  that  evidence  might  be  given  of  bills  and  notes  (which  were  produced)  which  had 
been  drawn,  accepted,  or  indorsed  by  R.  in  the  name  of  the  firm,  and  which  were  afterwards  paid 
by  the  firm,  as  this  was  evidence  of  a  mutual  authority  for  each  partner  to  draw,  accept,  and 
indorse  notes  and  bills  in  the  name  of  the  firm. 
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1842.        ^^^>  ^^^  ^^^^  ^^*  Richards^  after  the  note  was  so  indorsed, 
expressed  his  approbation  of  what  had  been  done. 

It  was  proved  by  Mr.  Daniels,  that  the  defendants  were 
in  partnership  as  attomies  and  solicitors,  and  were  also 
extensively  employed  as  money  scriveners  in  raising  money 
for  various  clients  by  the  discount  of  bills  and  notes,  and 
that  he  had  discounted  a  bill  for  £62,  drawn  by  Messrs. 
Pyne  and  Richards  upon  a  person  named  Shirley,  which  bill 
was  drawn  in  the  name  of  the  firm  of  Pyne  and  Bichards, 
but  in  the  handwriting  of  Mr.  Bichards,  who  also  indorsed 
it  in  the  name  of  the  firm.     (This  bill  was  produced.) 

Aldebson,  B. — In  this  case^  which  is  not  one  relating 
to  a  commercial  firm,  it  must  be  shewn,  on  the  part  of  the 
plaintiff,  that  Mr.  Pyne  had  authority  to  indorse  in  the 
name  of  the  firm.  In  the  case  of  a  commercial  firm  there 
is  a  general  authority  (a). 

It  was  further  stated  by  Mr.  Daniels,  that  he  had  dis- 

(a)  In  the  case  of  IledUy  v.  doubt  a  debt  was  due  from  the  firm, 
Bainbridgey  2  O.  &  D.  483,  it  was  but  it  does  not  follow  that  one 
held  that  one  partner  of  a  firm  of  partner  had  authority  to  give  a 
attomies  has  no  authority  to  make  promissory  note  for  that  debt, 
a  promissory  note  in  the  name  of  Partners  in  trade  have  authority,  as 
the  finn,  though  for  money  deli-  regards  third  persons^  to  bind  the 
vered  to  him  in  the  course  of  busi-  firm  by  bills  of  exchange,  for  it  is 
ness,  to  be  invested  by  the  firm  on  in  the  usual  course  of  mercantile 
mortgage ;  and  in  delivering  the  transactions  so  to  do^  and  this  au- 
judgment  of  the  Court  of  Queen's  thority  is  by  the  custom  of  mer- 
Bench  in  that  case.  Lord  Denman^  chants,  which  is  part  of  the  general 
C.  J.,  said,  "  The  defendant  and  a  law  of  the  land,  but  the  same  rea- 
Mr.  Spurrier  were  in  partnership  son  does  not  apply  to  other  part- 
as  attomies ;  a  sum  of  money  was  nerships.  There  is  no  custom  or 
deposited  with  Mr.  Spurrier  by  the  usage  that  attomies  should  be  par- 
plaintifi^,  a  client  of  the  firm,  to  be  ties  to  negotiable  instraments,  nor 
laid  out  on  mortgage,  and  he  gave  is  it  necessary  for  the  purposes  of 
the  plaintiff  the  promissory  note  of  their  business.  Upon  the  whole 
the  firm  for  the  amount.  The  we  think  that  the  implied  autho- 
question  is,  whether,  under  those  rity  is  confined  to  partners  in 
circumstances.  Spurrier  had  power  trade.'* 
to  bind  the  firm  by  such  note.  No 
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counted  ten  or  a  dozen  bills  for  Messrs.  Pyne  and  Bichards,         1342. 
to  the  amount  of  £2000  or  £3000. 


Plait. — Does  not  your  Lordship  think  I  may  ask  this 
witness  what  was  the  course  of  dealing  between  him  and 
the  defendants^  as  to  the  accepting  and  indorsing  of  bills? 

Aldebson^  B. — ^I  think  not.  The  way  in  which  the 
bills  were  drawn  and  indorsed,  and  in  whose  handwriting, 
would  appear  by  the  production  of  the  bills. 

Mr.  Morris  Levy,  a  son  of  the  plaintiff,  produced  a  bill 
which  was  drawn  in  the  name  of  "  Pyne  and  Richards,^' 
which  was  brought  to  him  by  Mr.  Richards,  and  of  which 
the  drawing  and  indorsement  was  in  Mr.  Richards's  hand- 
writing. 

Kelly,  for  the  defendant  Richards. — I  submit  that  the 
plaintiff  cannot  go  into  evidence  as  to  any  other  bills )  and 
that  the  evidence  of  a  practice  is  not  receivable.  It  would 
not  follow,  that,  because  one  of  these  gentlemen  had  given 
the  other  authority  in  one,  or  even  in  one  hundred  instances, 
to  indorse  a  particular  bill  or  note,  or  particular  bills  or 
notes,  that  he  therefore  gave  authority  for  the  indorsing  of 
this  note. 

Aldbbson,  B. — ^The  question  is,  whether  evidence  of  a 
number  of  bills  given  in  this  way,  and  afterwards  paid, 
would  not  go  to  show  a  general  authority. 

Kelly, — ^Mr.  Pyne  having  given  Mr.  Richards  a  general 
authority,  or  any  number  of  particular  authorities,  to  in- 
dorse bills  or  notes  in  the  name  of  the  firm,  would  be  no 
evidence  that  Mr.  Richards  had  given  Mr.  Pyne  any 
authority  at  all. 

Aldbbson,  B. — I  cannot  say  that  it  might  not  be  evi** 
deuce  of  mutual  authority^ 


L»VY. 

Pymi* 
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1842.  ^^*  Morris  Levy  farther  said^  '^  I  had  a  bill  drawn  in 

the  name  of  '  Pyne  and  Richards/  in  the  handwriting  of 
Mr.  Pyne.  It  was  drawn  on  a  person  named  Shirley. 
Mr.  Richards  asked  me  to  renew  it^  and  gave  me  the  note 
I  have  produced,  which  is  signed  in  the  name  of  '  Pyne 
and  Richards'  by  Mr.  Richards.  I  gave  up  the  bill  to 
Mr.  Richards.  I  have  often  discounted  bills  for  Messrs. 
Pyne  and  Richards  at  their  own  office,  when  both  have 
been  present." 

A  notice  to  produce  was  put  in,  and  by  it  the  plaintiff's 
attorney  gave  the  defendants  and  their  attorney  notice  to 
produce  ''all  bills  of  exchange  drawn  by  the  said  defendants 
on  Count  D'Orsay,  and  all  promissory  notes  drawn  by 
Count  D'Orsay  and  indorsed  by  the  defendants,  and  aU 
bills  of  exchange  drawn  by  the  defendants  on  —  Shirley, 
and  all  promissory  notes  made  by  —  Shirley  and  indorsed 
by  the  defendants.'' 

Mr.  Morris  Levy. — "The  promissory  note  that  I  have 
produced  was  given  to  me  as  a  renewal  of  a  bill  of  the 
same  parties,  which  I  gave  up  to  Mr.  Richards." 

Piatt  called  for  that  bill  under  the  notice  to  produce, 
but  it  was  not  produced. 

Mr.  Morris  Levy. — "  The  bill  which  I  gave  up  was  in- 
dorsed in  the  handwriting  of  Mr.  Pyne,  with  the  name  of 
'Pyne  and  Richards.'" 

Mr.  Lewis,  the  plaintiff's  attorney,  produced  an  ex- 
amined copy  of  a  judgment  against  the  present  defendants, 
at  the  suit  of  the  present  plaintiff,  and  stated  that  that 
judgment  had  been  obtained  against  the  present  defend* 
ants,  and  a  similar  judgment  against  Count  D'Orsay,  upon 
a  bill  of  exchange,  accepted  by  the  latter  and  drawn  by 
the  former ;  and  that  all  three  having  applied  for  time, 
he  had  agreed  to  take  the  note  on  which  the  present  action 
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was  brought  in  lieu  of  the  judgment;  and  that  Mr.  Pyne^  ^g^g. 
having  indorsed  the  note  in  the  name  of  the  firm  of  Mr. 
Bichardsj  called  on  the  following  day  to  ask  further  time^ 
when  he  (Mr.  Lewis)  said^  that  the  matter  was  settled^  and 
shewed  Mr.  Bichards  the  note  which  Mr.  Pyne  had  in- 
dorsed; upon  which  Mr.  Richards  said  it  was  all  right. 

AxDERsoN^  B.^  inquired  of  the  defendants'  counsel  if  they 
had  any  answer  to  this  case^  and^  on  their  replying  in  the 
negative^  his  Lordship  directed  the  jury  to  find  for  the 
plaintiff. 

Verdict  for  the  plaintiff. 

Plati,  Htmfreiff  and  Gunning ,  for  the  plaintiff. 
Kelb/y  Petersdorff,  and  Prideaux,  for  the  defendants. 
[Attornies— C.  Lewis,  and  /.  DavU,'] 
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Sittings  in  London  in  Michaelmas  Term,  1842. 

BEFORE    BARON   ALDERSON. 


Nov.  nth.     Gibson  and  Others^  Assignees  of  Emily  Ann  Birch,  a 

Bankruptj  r.  Kino. 

1  ROVER  for  watches  and  plate. — ^The  first  count  of  the 
declaration  was  on  the  possession  of  the  bankrupt ;  and 
the  second  count  on  the  possession  of  the  assignees. 
Pleas — first,  not  guilty.  Second,  "  that  the  plaintifis  are  not 
assignees  of  the  estate  and  effects  of  the  said  Emily  Ann 
Birch,  according  to  the  statutes  in  force  concerning  bank- 
rupts ''  (concluding  to  the  country).  Third,  to  the  first 
count  that  the  bankrupt  was  not  lawfully  possessed ;  and 
Fourth,  to  the  second  count  that  the  plaintiffs,  as  assignees, 
6  Geo."rc!^?6  ^®''®  ^®*  lawfully  posscsscd.  Notice  had  been  given  of 
disputing  the  trading  and  act  of  bankruptcy. 

The  fiat,  dated  the  7th  of  March,  1842,  was  put  in. — 
In  it  the  bankrupt  was  described  as  '^  Emily  Ann  Birch, 
of  19,  Bedford-place,  Russell-square,  in  the  county  of  Mid- 
dlesex, lodging-house  keeper,  trader,  dealer  and  chapman.^' 
The  adjudication,  dated  the  8th  of  March,  1842,  and  the 


A  boarding  and 
lodging-house 
keeper,  who 
also  keeps  a 
stock  of  wine, 
which  she  sup- 
lies  to  her 
boarders  and 
lodgers,  by  a 
bottle  at  a  time, 
as  each  of  them 
may  require  it, 
is  a  hotel - 
keeper  under 
sect.  2  of  the 


and  as  such 
subject  to  the 
bankrupt  laws. 

A  person  by 
suffering  judg- 
ment to  go  by 
default,  does 
not  "  procure  ** 
his  goods  to  be 
taken  in  execu- 
tion under  sect. 
3  of  the  Bank- 
rupt Act,  6  Geo.  4,  c.  16,  so  as  to  be  an  act  of  bankruptcy,  although  his  goods  be  afterwards 
taken  in  an  execution  sued  out  upon  that  judgment. 

A  person's  *'  procuring  "  his  goods  to  be  taken  in  execution  has  no  effect  as  an  act  of  bank- 
ruptcy till  the  goods  are  actually  taken. 

A  fiat  in  bankruptcy  issued  on  the  7th  of  March  1842,  and  in  an  action  of  troTer  by  the 
assignees  for  goods  pledged  by  the  bankrupt  on  the  2Sth  of  February,  the  trading  was  disputed. 
The  bankrupt  was  a  boarding-house  keeper  and  sold  wine  to  her  boarders : — Hetd^  that  a  paper 
in  the  handwriting  of  the  bankrupt,  purporting  to  be  an  account  between  her  and  one  of  her 
boarders,  from  December,  IStO,  to  May,  1841,  was  not  receivable  in  evidence  to  prove  the 
trading,  unless  it  could  be  shown  to  have  been  written  before  the  bankruptcy ;  and  held  also, 
that  a  book  containing  accounts  between  the  bankrupt  and  one  of  her  boarders,  of  dates  all  an- 
tecedent to  the  bankruptcy,  and  to  which  the  word  **  settled  "  was  added  in  the  bankrupt's  hand- 
writing, was  also  not  receivable  in  evidence,  unless  it  was  shown  that  the  entries  were  written 
before  the  bankruptcy. 

If  in  an  action  of  trover  by  assignees  of  a  bankrupt  the  defendant  plead  that  the  plaintiffs 
are  not  assignees,  the  plaintiffs  may,  on  that  issue,  give  evidence  of  any  act  of  bankruptcy 
committed  before  the  date  of  the  fiat,  although  such  act  of  bankruptcy  be  later  in  date  than  the 
transaction  which  is  relied  on  as  the  conversion  by  the  defendant. 
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appointment  of  assignees^  dated  the  18th  March^  1842,         X842. 
were  put  in. 

To  prove  the  trading,  evidence  was  given  that  Mrs. 
Birch,  for  several  years  before  the  fiat  issued,  had  kept  a 
boarding-house,  and  supplied  wine  by  a  bottle  at  a  time  to 
such  of  her  inmates  as  required  it;  and  that,  in  the  latter 
end  of  1841,  she  laid  in  a  stock  of  twenty  dozen  of  port 
wine  and  twelve  dozen  of  sherry. 

Humfrey,  for  the  plaintiffs,  proposed  to  put  in  a  paper 
in  the  handwriting  of  the  bankrupt,  which  purported  to  be 
an  account  between  her  and  Miss  Scott,  who,  for  several 
years  before  the  fiat  had  issued,  was  one  of  the  inmates 
in  her  boarding-house.  The  account  purported  to  extend 
firom  December,  1840,  to  May,  1841, 

Kelly,  for  the  defendant. — ^I  submit  that  this  account  is 
not  receivable  in  evidence,  unless  it  can  be  shewn  to  have 
been  in  existence  before  the  bankruptcy. 

Hwnfrey. — The  case  of  Sinclair  v.  Baggaley  is  an  au- 
thority to  shew  that  the  date  in  an  account  is  prim&  facie 
evidence  of  the  time  of  its  existence  (a),  and  all  the  dates 
in  this  account  are  long  before  the  bankruptcy. 

(a)  In  the  case  of  i^inc/atr,  assign  contended,  that  where  a  paper  is 

nee  of  Gee^  a  bankrupt,  v.  Baggaley^  adduced  in  evidence  against  a  bank- 

4  M.  &  W.  3 1 2,  which  was  an  action  nipt  or  his  assignee,  the  document  it- 

for  goods  sold  and  delivered  by  the  self  is  notprimAfacieevidencethatit 

bankrupt,  with  a  plea  of  set-off,  it  was  made  at  the  time  it  bears  date, 

was  held  that  a  written  paper,  con-  and  I  never  yet  knew  an  instance 

taining  a  statement  of  mutual  ac-  where  the   defendant  was  called 

counts  between  the  defendant  and  upon  to  prove  the  actual  date." 

the  bankrupt,  by   whom   it  was  In  the  case  of  Anderson  v.  ff^ei- 

signed,  bearing  date  previous  to  the  ton  and  Badcock^  8  Scott,  583, 

bankruptcy,  and  showing  a  balance  which  was  an  action  against  the 

due  to  the  defendant,  was  prim&  defendants  as  the  drawers  of  a  bill 

facie  evidence  in  this  action  that  it  of  exchange,  it  was  held  that  a  bill 

was  written  at  the  time  it  bore  date :  of  exchange  must,  in  the  absence 

and  Lord  Abingery  C.  B.,  said,  "It  of  evidence  to  raise  a  presump- 

has  never  yet  been  held,  or  even  tion  to  the  contrary,  be  taken  to 
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1842.  Aldeeson,  B. — ^This  paper^  I  thinks  does  not  on  the 

face  of  it  purport  to  have  been  made  out  before  the  bank- 
ruptcy. It  is  an  account  from  December^  1840^  to  May^ 
1841 ;  but  it  may  very  well  have  been  made  out  after  the 
bankruptcy. 

The  evidence  was  rejected. 

As  further  evidence  of  the  trading,  Humfreyy  for  the 
plaintiffs^  proposed  to  put  in  a  book  containing  accounts 
between  the  bankrupt  and. Miss  Scott  of  different  dates^ 
but  all  before  the  bankruptcy :  the  word  *' settled'*  being 
written  in  different  parts  of  the  book  in  the  bankrupt's 
handwriting. 

Alderson,  B. — ^This  book  may  have  been  made  up  years 
after  the  acts  were  done.  You  must  shew  that  the  ac- 
counts tendered  in  evidence  existed  before  the  bankruptcy. 
The  decision  of  the  Court  of  Exchequer^  of  which  I  was  a 
member^  in  Sinclair  v.  Baggaleyy  has  been  greatly  doubted. 

The  book  was  not  given  in  evidence  (i). 

As  to  the  act  of  bankruptcy,  evidence  was  given  with  a 

have  been  drawn  on  the  day  on  bankraptcy  took  place;    but  the 

which  it  bean  date:  but  in  delive]>  ground   for   requiring  that  proof 

ing  judgment,  Mr.  Justice  Bosanr  appears  to  be  a  very  reasonable 

quel  said,  "  There  is,  however,  one  and  substantial  one.  A  proceeding 

exception,  to  which  several  cases  in  bankruptcy  differs  from  an  ordi- 

apply,  that  is,  where  a  bill  or  note  nary  suit :  the  effect  of  a  fiat  in 

is  produced  for  the  purpose  of  prov-  bankruptcy  is  retrospective ;  it  in- 

ing  a  petitioning- creditor's  debt  to  validates  aU  transactions  that  take 

support  a  fiat  in  bankruptcy.    In  place   subsequently  to  the  act  of 

that  case,  though  there  may  be  bankruptcy,  and  therefore  it  may 

some  variance  in  the  decisions  on  well  be  deemed  insufficient,  in  such 

the  subject,  I  apprehend  it  may  be  cases,  merely  to  produce  the  instru- 

taken  to^be  now  settled,  that  some  ment,  without  giving  also  the  aiiz- 

evidence  beyond  the  mere  date  is  iliary  proof." 
necessary  to  show  that  the  instru-  {h)  See  the  case  of  M'Namara. 

ment  produced  [for  that  purpose  v.  Gibbs,  ante,  p.  412. 
had  its  existence  before  the  act  of 
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view  of  shewing  an  act  of  bankruptcy  on  the  19th  of        i842. 
February,  1842,  and  another  on  the  3rd  of  March,  1842» 

With  respect  to  the  defendant's  possession  of  the  watcher 
and  plate,  which  were  the  subject  of  this  action,  three  ex^ 
aminations  of  the  defendant  under  the  fiat  were  put  in> 
and  from  them  it  appeared  that  he  had  at  various  times, 
commencing  in  the  year  1836,  advanced  money  to  the 
bankrupt  to  the  amount  of  more  than  2000/. ;  and  that^ 
on  the  12th  of  February,  1842,  he  commenced  an  action 
against  her  to  recover  the  amount  due  to  him,  in  which 
judgment  was  suffered  to  go  by  default,  and  in  which  final 
judgment  was  signed  on  the  28th  of  that  month;  and  that^ 
on  the  same  day,  the  bankrupt  induced  him  to  lend  her 
jE55  on  the  deposit  of  the  watches  and  plate,  which  were 
the  subject  of  the  present  action ;  that  he  did  then  lend 
her  the  sum  of  d£55  and  received  those  articles  as  a  security; 
and  that,  on  the  1st  of  March,  1842,  he  sued  out  a  writ  of 
fieri  facias  against  the  bankrupt  on  the  judgment  he  had 
recovered,  under  which  the  sheriff  levied  on  her  goods  oi^ 
the  same  day» 

Humfrty^  for  the  plaintiffs,  proposed  to  go  into  evidence 
with  a  view  of  shewing  that  the  defendant  was  not  in  cir- 
cumstances to  have  advanced  such  large  sums  as  were  men- 
tioned by  him  in  his  examinations ;  and  he  proposed  to 
commence  this  head  of  evidence  in  the  year  1836. 

Kelly. —1  submit  that  the  state  of  the  defendant's  cir- 
cumstances in  1836  cannot  be  relevant  on  an  inquiry  as  to 
whether  he  advanced  the  bankrupt  a  loan  of  £55  in  1842. 

Humjrey, — I  put  it  as  shewing  the  improbability  of  thd 
statements  in  his  examinations* 

E.  James,  on  the  same  side. — ^The  question  will  be,  whe- 
ther the  bankrupt's  suffering  judgment  to  go  by  default  in 
the  action,  which  the  defendant  brought  against  her,  is  not 

VOL.  I.  HE  M.  p. 
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1842.  of  itself  an  act  of  bankruptcy.  It  is  a  procuring  her  goods 
to  be  taken  in  execution^  which  is  an  act  of  bankruptcy; 
and  I  submit  that^  as  far  as  the  trader  is  concerned^  the 
act  is  complete  from  the  time  the  debtor  allows  the  creditor 
to  send  in  the  execution. 

Aldbrsok^  B. — ^It  seems  to  me  that  a  person  allowing 
judgment  to  go  by  default  suffers  his  goods  to  be  taken  in 
execution  rather  than  procures  them  to  be  so :  to  constitute 
an  act  of  bankruptcy  there  must  be  a  procuring  the  goods 
to  be  taken  in  execution^  and  that  procuring  has  no  effect 
as  an  act  of  bankruptcy  till  the  goods  are  actually  taken. 

KeUy, — ^That  was  on  the  1st  of  March^  and  the  loan  of 
the  jS55  by  the  defendant  was  on  the  previous  day. 

Aldbrson,  B. — ^You  have  pleaded  that  the  plaintiffs  are 
not  assignees^  and  on  that  issue  they  may  give  evidence 
of  any  act  of  bankruptcy  before  the  issuing  of  the  fiat ; 
but  if  you  will  give  up  that  issue^  I  will  reject  the  evi- 
dence. 

Kelly. — ^I  cannot  do  that. 

Alderson^  B. — ^I  think  that  the  evidence  is  admissible 
to  shew  the  execution  fraudulent^  on  the  issue  that  the 
plaintiffs  are  not  assignees. 

The  evidence  was  given. 

Kelly,  for  the  defendant,  submitted  that  on  this  evidence 
the  bankrupt  was  not  a  trader  within  the  meaning  of  the 
bankrupt  laws,  and  that  the  case  of  Smith  and  Another, 
assignees  of  Roberts,  v.  Scott  {c),  ought  to  be  reconsidered. 

(c)  2  M  00.  &  Sc.  35 . — In  that  case      lodging-hoiue,  gupplying  the  gaests 
it  was  held,  that  one  who  keeps  a      with  provisions  at  a  small  profit. 
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Aldbrson^  B. — ^You  may  go  to  the  Court  on  that  point.  1942. 

Verdict  for  the  plaintiffs.  Gibson 
Humfrey  and  E.  Jaimes^  tot  the  plaintiffs. 

Kelly  and  Poihley,  for  the  defendant. 

[Attomies— ^.  Uoyd,  and  W.  H.  King.^ 


On  a  subsequent  day  Kelly  applied  to  the  Court  for  a 
new  trials  or  to  enter  a  nonsuit ;  but  the  Court  refused  a 
rule. 

(such  proviaionB  not  forming  any  subject  to  the  bankrupt  law.    In 

common  stock  of  the  house,  but  thatcase,  the  house  was  not  licensed 

being  set  apart  for  the  particular  in-  as  an  hotel,  and  there  was  nothing 

dividual  or  famOy  for  whom  they  in  the  external  appearance  of  the 

are  procured),  is  an  hotel  keeper  house  to  indicate  its  character,  save 

within  the  meaning  of  the  stat.  6  a  bill  in  the  window  on  which  was 

Geo.  4,  c.  16,  s.  2,  and,  as  such,  written  "  Lodgings  to  let." 


V. 
KiMO. 


Third  Sitting  at  Westminster  in  Michaelmas  Term,  1842. 

BEFORE   HR.    BARON    ALDERSON. 


Chapman^    Public    Officer   of  the    Newcastle,    Shields,     Nov.2Ul 
and  Sunderland  Union  Joint-Stock  Banking  Company, 
V.  Brown. 

Assumpsit  by  the  plaintiflF,  as  public  officer  of  the  inth^Bjeche^ 
above-named  banking  company,  upon  a  bill  of  exchange  be  tried  atThe 
for  1264/.  2s.  of  which  the  company  were  indorsees.  The  JemVind"* '" 
bill  haying  been  drawn  by  the  Northern  Coal  Mining  Com-  ti>«f«  ^e  »<>* 

,  four  days  re- 

pany  on  the  defendant,  and  accepted  by  him,  payable  to  maining  in  the 

term  after  the 
return  day  of  the  distringas,  the  plaintiff  ought  to  apply  for  speedy  execution*  in  order  that  he 
may  not  be  delayed  till  the  next  term. 

H  B  2 
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1842.        ^^^  order  of  the  drawers  six  months  after  date,  and  hj 
them  indorsed  to  the  before-mentioned  banking  company. 
Plea — ^that  the  defendant  did  not  accept  the  bill. 
The  acceptance  was  proved^  and  there  was  a 

Verdict  for  the  plaintiff. 

Granger,  for  the  plaintiff^  applied  for  speedy  ezeca- 
tion^  on  the  ground  that  the  writ  of  distringas  would  be 
returnable  on  the  22nd  of  November^  and  the  term  ended 
on  the  25th  of  November. 

Aldbrson^  B. — ^As  there  will  not  be  four  days  left  in 
the  term,  you  will  require  a  certificate  for  speedy  execution — 
jou  shall  have  execution  immediately. 

Certificate  for  immediate  execution 
granted  (a). 

Granger,  for  the  plaintiff. 

lAtiondn—SMeld  %  Horwood,  and  Swam  %  Co,"] 

(a)    We  believe  that   in   the  gas  be  returnable  on  any  day  in 

Court  of  Queen's  Bench,  if  a  case  that  term,  although  there  may  not 

be  tried  at  the   third  sittings  in  be  four  days  remaining  in  the  tenn 

term,  a  certificate  for  speedy  ezecu-  after  the  return  day  of  the  distrin- 

tion  is  not  necessary,  if  the  distrin-  gas. 
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1842. 
Siitings  at  Westminster  after  Michaehnas  Term,  1842. 

BE70RV  MB.  BARON  GUBNBT. 

Domett  and  Another  v.  Young  and  Another.  Dec  1st. 

ixSSUMPSIT  on  a  policy  of  insurance  on  the  schooner  A  ship  which 
Union. — ^The  first  count  of  the  declaration  stated^  that,  rground  wd*"* 
before  the  death  of  Henry  Reynolds,  the  plaintiflfs  did  make  ^^  X^^'shV 
assurance  with  the  Forth  Marine  Insurance  Company,  lost  wassunreyed, 
or  not  lost,  for  ten  calendar  months,  from  the  Ist  of  quenceofthe 
February  to  the  30th  of  November,  1841,  upon  the  ship  ,"J?^ow!wo 
or  vessel  called  the  Union,  for  £600,  the  ship  valued  at  ^I'^Jm  ^i"  to 
£700 :  that  the  policy  was  made  by  the  plaintiffs  as  agents  entitle  the  as- 
for  Whitwell  Theaker  and  Henry  Reynolds,  since  deceased,  Mforatouiioss, 
and  that  the  defendants  being  partners  in  the  said  com-  |}JJ7  JJ"  j  ""^ 
pany,  and  two  of  the  directors  thereof,  promised  to  per-  «h«t> "  prudent 
form  all  things  in  the  policy  contained.    This  count  of  the  cising  a  sound 
declaration  then  went  on  to  aver  an  interest  in  the  vessel,  J^jJ^^  ?f  Ihey  ^ 
to  the  value  of  the  sum  insured,  in  Whitwell  Theaker  and  had  been  unin. 

'  sured,  have 

Henry  Reynolds  till  the  time  of  the  death  of  the  latter,  told  the  yetsei 
and  in  W.  T.  and  Emily  Reynolds,  executrix  of  Henry  ^d  tSt  the 
Reynolds,  afterwards  and  at  the  time  of  the  loss,  and  stated  {SXd  iwt^niy 
a  total  loss  by  perils  of  the  seas,  on  the  27th  day  of  Oc-  *»l»Jj»»r*«'»': 

^  ^  '  ^  ed.ifuninsuredy 

tober,  1841.     Second  count,  for  money  had  and  received,  would  have 
Third  count,  upon  an  account  stated.  a^^  but  thaf 

Pleas—"  As  to  so  much  of  the  first  count  of  the  decla-  ?«y.**f  P""- 

dently  in  so 

ration  as  relates  to  the  non-payment  by  the  defendants  of  acting. 

Where  a  de- 

the  sum  of  £170,  parcel  of  the  said  sum  of  £600  in  the  fendant  has 
said  first  count  mentioned,  and  as  to  the  last  count,  so  far  ^utt^and  has^ 
as  relates  to  £170,  parcel  of  the  money  in  that  count  men-  pJ|**^5^  ^'ijf 
tion^d,''  an  aUegation,  that  ''  the  said  account  stated  in  has  susuin- 
the  said  last  count,  as  to  the  said  sum  of  £170,  parcel  damagcst'the 
of  the   money  in  that  count  mentioned,  was  so  stated  P{*e"}|fj!J*|"^ 
of  and  concerning  the  said  sum  of  £170,  parcel  of  the  dence  a  judge's 

^  *  summons  taken 

out  by  the  de- 
fendant two  days  before  the  trial,  to  allow  him  to  pay  a  larger  turn  into  court,  although  that 
•ummons  was  abfndoned  and  no  order  made  upon  it. 
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1842.  ^d  ^™  of  £600  in  the  said  first  count  mentioned/' 
and  a  plea  of  payment  of  that  sum  into  conrt^  and  that 
the  plaintiffs  had  not  sustained  damages  to  a  greater 
amount.  ''  And  as  to  the  said  first  county  except  as  re- 
lates to  the  non-payment  of  the  said  sum  of  £170^  pared 
of  the  said  £600^  the  defendants  say  that  the  said  ship  or 
vessel  was^  by  the  perils  and  dangers  of  the  seas^  and  by 
stormy  and  tempestuous  weather  and  the  violence  of  the 
winds^  a  little  bulged^  broken^  damaged^  and  spoiled^  as  in 
the  declaration  is  mentioned;  and  that  the  said  Whitwell 
Theaker  and  the  said  Emily  Reynolds  thereby  sustained 
and  incurred  a  certain  average  loss  to  the  amount  of  the 
said  sum  of  £1 70  above  excepted^  and  no  more^  without 
this^  that  the  said  ship  or  vessel  was  wholly  lost  to  the  said 
W.  T.  and  to  the  said  E.  B.  as  such  executrix  as  aforesaid, 
in  manner  and  form  as  is  in  the  said  count  alleged'^  (con- 
cluding to  the  country  {a) ).  As  to  the  second  count  of  the 
declaration,  and  as  to  the  last  count,  except  as  to  £170, 
parcel  thereof,  in  the  introductory  part  of  the  first  plea 
mentioned,  non  assumpserunt. 

Shee,  Serjt.,  for  the  plaintiffs,  in  his  opening,  submitted 
that,  if  a  ship  was  so  much  injured  by  a  peril  of  the  seas, 
that  though  her  materials  were  left,  she  had  ceased  to  exist 
in  the  character  andfor  the  purposes  of  a  ship,  this  was  a  total 
loss.    He  cited  the  cases  of  Cambridge  v.  Anderton  {b) ;  and 

(a)  By  tbe  rule  of  Hilary  Term,  ginallj  worth,  and  that  tbe  captain 
4  Will.  4,  No.  13,  *'  All  special  sold  her  to  a  purchaser,  who  par- 
traverses,  or  traverses  with  an  in-  tially  repaired  her  and  sent  her 
ducement  of  affirmative  matter,  upon  a  voyage,  which  she  never 
shall  conclude  to  the  country:  pro-  completed,  in  consequence  of  her 
vided  that  this  regulation  shall  not  infirmity  :  and  it  was  held,  first, 
preclude  the  opposite  party  from  that  the  underwriters  were  liable  as 
pleading  over  to  the  inducement  for  a  total  loss,  though  the  vessel 
when  the  traverse  is  immaterial."  remained  in  specie  at  the  time  she 

(6)  4  D.  &  R.  203,  and  2  B.  &  was  sold;  and  secondly,  that  no- 

C.  691.    In  that  case,  it  appeared  tice  of  abandonment  was  unneces- 

that  the  vessel  was  so  damaged  by  sary  to  entitle  the  owner  to  i«- 

a  sea  peril,  that,  in  order  to  render  cover.     In  that  case,  Lord  Chief 

her  sea-worthy,  it  would  cost  as  Justice  Abbott  said,  ^  If  the  ship 

much  to  repair  her  as  she  was  ori-  remains  in  specie  as  a  ship,  and 
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jtUen  v.  Sugrue  (c) ;  the  former  of  which  cases  was  recog* 
nized  in  the  case  of  Boux  v.  Salvador  (d). 

It  appeared  from  the  evidence^  that^  on  the  25th  of  Oc- 
tober, 1841,  the  Union  had  come  to  Deal  with  a  cargo  of 
coals,  and  that,  as  is  usual  with  colliers  at  that  place,  she 
was  "  beached/' — ^which  means  run  upon  the  beach  for 
the  purpose  of  discharging  her  cargo, — but  that  before  the 
cargo  could  be  discharged  the  wind  veered  from  east-north« 


1842. 


available  for  the  purposes  of  a  ship^ 
she  cannot  be  said  to  be  totally 
lost ;  but  if  she  is  a  mere  congeries 
of  planks,  utterly  useless  without  a 
repair  which  would  cost  more  than 
her  value,  which  was  the  case 
here,  then  she  is  totally  lost  in 
every  fair  sense  of  the  words;" 
and  on  Copley,  A.  G.,  observing, 
that  she  was  sold  as  a  ship 
with  her  register,  his  Lordship 
added,  "  The  name  you  give  a 
thing  will  not  alter  the  nature  of 
it." 

(c)  3  M.  &  R.  9,  and  8  B.  &  C. 
661,  In  that  case,  the  ship  had 
gone  aground,  and  the  expenses  of 
repairing  her  would  have  exceeded 
what  she  was  worth  when  repaired, 
and  Lord  Tenterden,  C.  J«,  said, 
**  The  question  in  this  case  is,  was 
this  a  total  loss?  The  jury  have 
found  that  the  ship  was  so  damaged 
as  not  to  be  worth  the  costs  of  re* 
pairing  her.  In  other  words,  they 
have  found  that,  though  the  mate- 
rials were  left,  the  ship  had  ceased 
to  exist  in  the  character  and  for  the 
purposes  of  a  ship.  In  short,  that 
the  ship  was  a  total  loss,  for  that, 
according  to  the  decision  in  several 
recent  cases  upon  this  subject,  is 
the  legal  effect  and  result  of  their 
finding." 

{d)  In  the  case  of  Roux  v.  Sal* 
vador,  4  Scott,  1,  hides  were  ship- 
ped on  board  a  vessel  at  Val- 
paraiso for  Bordeaux.     The  ship 


sailed  from  Valparaiso  on  the  13th 
of  May,  and  on  the  7th  of  July  put 
into  Rio  de  Janeiro  in  consequence 
of  damage  by  stress  of  weather.  It 
being  found  that  the  hides  were  so 
much  damaged  that  it  would  be 
impracticable  to  carry  them  in 
specie  to  the  termination  of  the 
voyage,  (they  being  in  such  a  state 
that  they  must  either  have  been 
annihilated  by  putrefaction  or 
thrown  overboard),  they  were  sold 
at  Rio  for  one-fourth  of  their  value. 
On  the  23rd  of  July  the  ship  set 
sail  from  Rio  on  her  voyage  to 
Bordeaux,  and  was  stranded  on 
the  29th  of  September,  at  the  en* 
trance  of  the  Garonne.  In  an  ao* 
tion  on  a  policy  containing  a  me* 
morandum,  declaring  **  cocoa  and 
hides  free  of  particular  average, 
unless  the  ship  were  stranded,*'  it 
appeared  that  the  assured  received 
the  news  of  the  damage  and  of  the 
sale  of  the  hides  at  the  same  time  : 
and  it  was  held,  first,  that  this  was 
not  a  stranding  of  the  ship  within 
the  meaning  of  the  meroorandumi 
so  as  to  entitle  the  assured  to  re* 
cover  for  an  average  loss ;  and  se- 
condly, that  the  assured  were  enti* 
tied  to  recover  as  for  a  total  lose 
without  abandonment.  In  that  case, 
the  authority  of  the  case  of  Cam" 
bridge  v.  Anderton  was  recognized 
by  Lord  Ahinger,  C.  B.,  in  deliver- 
ing the  judgment  of  the  court  of 
Exchequer  Chamber. 
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1842.  ^^^  ^^  south-west ;  and  rough  weather  coming  on^  it  be- 
came necessary  that  she  should  be  hauled  off  and  floated ; 
but  in  an  attempt  to  do  this^  an  anchor  came  home,  and 
the  vessel  drifted  broadside  upon  the  beach  and  sustained 
very  considerable  damage.  It  was  farther  proved,  that  the 
captain  caused  a  survey  and  report  to  be  made  by  Captain 
Taylor  and  Mr.  H.  R.  Reynolds,  who  reported  that  they 
found  the  vessel  "  very  much  strained  all  over,  the  butts 
started,  the  oakum  washed  out  of  the  seams,  and  the  vessel 
much  and  generaUy  injured,''  but  '^  that  the  full  extent 
of  the  damage  could  not  be  accurately  ascertained  till  the 
vessel  should  be  placed  in  dock/'  And  they  recommended, 
for  the  benefit  of  aU  parties,  that  the  schooner  should  be 
sold  as  she  then  lay,  as  there  would  be  great  expense,  un- 
certainty, and  risk  in  getting  her  off,  and  the  probable 
repairs  might  exceed  the  value  of  the  vessel.  It  further 
appeared,  that  in  consequence  of  this  survey  and  report, 
and  the  weather  still  continuing  bad,  the  captain  caused 
the  vessel  to  be  sold  by  auction  in  the  state  in  which  she 
then  lay;  and  that  her  hull  was  bought  for  £105,  and  her 
spars,  &c.  for  £80  more,  by  Mr.  Bushell,  a  shipbuilder 
carrying  on  business  at  Deal.  It  was  proved  by  Mr. 
bushell,  that  it  cost  him  £50  to  remove  the  vessel  firom 
the  place  at  which  she  was,  and  about  £300  more  to  repair 
her;  but  that  he  had  repaired  her,  and  the  vessel  had 
made  several  voyages  since.  Mr.  Bushell  also  stated,  that, 
from  having  a  number  of  men  always  in  his  employ,  he 
had  caused  the  vessel  to  be  repaired  on  much  more  advan- 
tageous terms  than  an  owner  could  have  done;  and  that, 
if  the  weather  had  continued  bad,  the  vessel  would  have 
been  lost  altogether. 

It  was  proved  by  Mr.  Friend,  that  he  had  surveyed  the 
vessel  before  the  auction,  and  found  that  *'  some  of  her 
floor-timbers  next  the  kelson  were  broken,  several  butt- 
«nds  started,  some  of  her  stern-posts  started,  the  oakum 
washed  out,  and  several  trenails  started ;"  but  that  it  was 
''  impossible  to  make  an  accurate  survey  without  taking 
up  her  ceiling." 
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Captain  Taylor  was  called  to  prove  the  state  of  tlie         1942. 
Tessel  when  he  surveyed  her;  and  he  also  stated^  that  if 
the  weather  were  calm  the  vessel  could  have  been  got  off 
easily;  but  that,  under  all  the  circumstances^  he  should 
have  broken  the  vessel  up. 

With  a  view  of  shewing  that  the  sum  paid  into  court  was 
not  sufficient,  Shee,  Serjt.,  for  the  plaintiffs^  proposed  to 
put  in  a  summons  of  Baron  Alderson,  served  by  one  of  the 
clerks  of  the  defendants'  attornies  on  Mr.  Curlings  one  of 
the  plaintiffs'  attornies^  two  days  before  the  trial.  This  was 
a  summons^  calling  upon  the  plaintiffs'  attornies  to  shew 
cause  why  the  defendants  should  not  have  leave  to  pay  a 
further  sum  of  £30  into  court.  This  summons  had  been 
abandoned^  and  no  order  had  been  made  upon  it. 

TTiesiger,  for  the  defendants. — ^I  submit  that  this  sum* 
mons  is  not  receivable  in  evidence^  as  no  order  was  made 
upon  it. 

Gurnet,  B. — I  shall  receive  the  evidence. 

The  summons  was  given  in  evidence. 

Thesiger  addressed  the  jury  for  the  defendants,  and  sub- 
mitted, that,  if  the  captain  had  exercised  a  sound  discretion 
as  a  prudent  owner  would  have  done  in  case  his  ship  had 
been  uninsured,  he  would  have  had  her  repaired  instead 
of  selling  her  as  he  did.  He  cited  the  case  of  Young  v. 
7\frtn$r(e),  and,  with  respect  to  the  summons,  he  submitted 

(e)  In  the  case  of  Younff  v.  atances  attending  her,  after  she  wai 
2\irinfff  Bari,,  2  Scott,  N.  R.  752,  repaired ;  and  that  they  were  to 
in  which  the  question  was,  whe-  say,  whether  the  owner  of  this  ship, 
ther  there  was  a  partial  or  a  total  being  a  man  of  prudence  and  dis- 
lossy  Lord  Chief  Justice  Tindal  cretion,  and  uninsured,  would,  un- 
told the  jury,  "  That  they  were  to  der  all  the  existing  circumstances^ 
take  into  their  consideration  the  have  repaired  his  ship  or  not;  that 
cost  of  the  repairs  on  the  one  hand,  if  a  prudent  and  discreet  owner, 
and  on  the  other  what  would  be  being  uninsured,  would  have  re- 
the  intrinsic  value  of  the  ship  to  paired  the  ship,  the  assured  ought 
the  owner  under  all  the  drcum-  to  have  done  so,  and  the  loss  in 
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1842.  ^^^^  ^^^^  ^^  ^^^  prove  that  the  defendants  admitted  a 
greater  amount  of  damages  than  £170,  because  prudent  per- 
sons often  paid  into  court  larger  sums  than  they  ought,  from 
a  fear  of  paying  in  too  little,  which  would  place  them  in  aa 
bad  a  situation  as  if  they  had  paid  in  no  money  at  all. 

OuBNET,  B.  (in  summing  up). — ^The  main  question  in 
tins  case  is,  whether  the  loss  was  a  total  loss,  or  a  partial 
loss  only;  and  in  determining  that  question,  you  will  have 
to  consider  whether  the  owners  of  the  ship,  aa  prudent 
men,  and  exercising  a  sound  judgment,  would,  if  they  had 
been  uninsured,  have  sold  the  vessel,  aa  was  done  here,  or 
whether  they  would  have  employed  persons  to  try  to  get 
her  off,  and,  if  successful,  have  repaired  the  vessel  for 
themselves;  for,  in  order  to  entitle  the  plaintiffs  in  this 
case  to  recover  as  for  a  total  loss,  they  must  satisfy  you,  that, 
if  they  had  been  uninsured,  they  would  have  acted  as  they 
have  done,  and  also  that  they  did  prudently  in  so  acting. 

The  jury  found  that  there  had  been  a  partial 
loss  only,  and  it  was  arranged  that  the 
amount  should  be  ascertained  upon  a  re- 
ference. 

Shee,  Serjt.,  and  Peacock,  for  the  plaintiffs. 
Thesiger  and  Greenwood,  for  the  defendants. 

[Attornies — Ft/aon  ^  Co,^  and  OUverton  Sc  CoJ\ 

that  case  was  only  a  partial  loss ;  tice  has  laid  down  the  usual  and 

and  if  such  person  would  not  have  recognized  rule,  that  the  jury  ought 

repaired  his  ship,  the  loss  was  a  to  consider,  whether,  under  all  the 

total  loss."    To  this  direction  of  circumstances  attending  the  ship,  a 

the  Lord  Chief  Justice  there  was  a  prudent  owner,  if  uninsured,  would 

hill  of  exceptions,  but  the  Court  of  have  repaired  the  vessel."    In  that 

Exchequer  held,  that  the  direo-  case  it  was  also  held,  that^  in  deter- 

tion  of  the  Lord  Chief  Justice  was  mining  this  question,  the  jury  were 

right ;  and  Lord  Ahinger^  C*  B.,  in  not  to  take  into  their  consideration 

delivering  the  judgment  of  that  the  circumstance  of  the  ship  being 

court,  said,  "  The  Lord  Chief  Jus*  valued  at  £8000  in  the  policy. 


MICHAELMAS  TERM,  6  VICT.— EX. 


471 


1842. 


Dee.  2nd, 

In  an  action  for 
the  infringe- 
ment of  a  pa- 
tent, the  de- 
fendant cannot. 


Second^  that  the  plaintiff  was  not  the  true  or  first  inventor. 


Macnamara  v.  Hulse  and  Others. 

i^ASE  for  the  infringement  of  a  patent^  dated  15th  of 
March^  1837,  for  "  certain  improvements  in  paving,  pitch- 
ing, or  covering  streets,  roads,  and  other  ways/'  The  de- 
claration, besides  the  usual  breaches,  that  the  defendants  by  his  notice  of 

objections 

used  the  plaintiff's  invention,  &c.,  stated  that  the  defend-  (given  under 

ants  did  make  and  cause  to  be  made  large  quantities  of  wui'.^%f  83^ 

wooden  blocks,  for  the  purpose  of  paving  roads,  streets,  "•  ^)' «?  ^«- 

and  ways  according  to  the  improvements  of  the  plaintiff,      Sembie,  that 

and  in  imitation  of  his  invention.  Fleas,  first,  not  guilty,  for  which  "a  pa- 
tent is  grantedt 
would,  if  put 

Third,  that  the  said  invention  was  not,  at  the  time  of  into  practice, 

,  ,       •        be  useful,  an 

making  and  granting  the  said  letters  patent,  a  new  inven-  action  for  the 
tion  within  this  realm,  but  had  been  and  was  publicly  [he  patenTmay 
practised  and  used  before.   Fourth,  that  the  nature  of  the  Jfi^jf "Jl^jhe*' 
said  invention,  and  the  manner  in  which  the  same  was  and  plaintiff's  in- 
is  to  be  performed,  were  not  nor  are  particularly  described  never  been  put 

Fifth,  that  the  said  X"""^'^' 

All   defendant,when 
he  infringed 

the  defendants'  pleas  concluded  to  the  country,  except  the  the  patent, 
third,  which  concluded  with  a  verification.     Replication  to  action7or  in" 
the  third  plea,  that  the  said  invention  was,  at  the  time  of  ["^fUf  ^iJJ'i^ 
the  makine  and  £n*antine  the  said  letters  patent,  a  new  for  pavement, 

.  ,  .        ,  .  ,  ,    ,      ,  .  the  plaintiff 

invention  within  this  realm,  and  had  not  been  nor  was  claimed  as 
publicly  practised  or  known  before  that  time  (concluding  fhit  Ws  Wock 
to  the  country).  T*!^*'''"*!? 

^  *  both  inwards 

The  defendants  had,  under  the  stat.  5  &  6  Will.  4,  c.  83,  and  outwards 

on  the  same  side 
of  the  block,  and  it  was  alleged  that  the  defendant's  blocks  were  an  imitation  of  the  plaintiff's,  as 
two  of  the  defendant's  blocks  were  equivalent  to  one  of  the  plaintiff's : — HM^  that  it  was  for  the 
Jury  to  say  whether  the  defendant's  blocks  were  in  effect  the  same  as  the  plaintiff's,  although 
DO  single  block  of  the  defendant's  was  bevilled  both  inwards  and  outwards  on  the  same  side. 

In  such  a  case  the  specification  did  not  state  at  what  angle  the  bevils  should  be  made,  and 
one  witness  stated,  that  the  angle  was  material,  but  another  witness  stated  that  any  angle 
would  be  of  some  benefit : — Held^  that  if  the  jury  thought  that  a  bevil  at  any  angle  would  be 
beneficial,  the  specification  would  be  good,  although  it  omitted  to  state  any  particular  angle  at 
which  the  bevils  should  be  made. 

If  a  patent  be  taken  out  for  blocks  for  paving  with  "  stone  er  any  other  euitable  material,** 
this  will  include  wood  pavement,  although  no  wood  pavement  was  in  actual  use  at  the  date  of 
the  patent,  and  although  the  inventor  might  not  have  had  wood  pavement  in  his  contemplation* 


or  ascertained  by  the  specification. 

invention  was  not  nor  is  of  any  public  use  or  benefit. 
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1842.  ^-  ^  (^)>  g^^^^  ^o  ^^®  plaintiff  a  notice  of  sixteen  objections^ 
which  were  in  substance  as  follows : — Firsts  that  the  mode 
of  paving  described  in  the  letters  patent  was  not  new. 

Second,  that  the  invention  does  not  shew  any  new 
method  of  cutting  the  materials. 

Third,  "  that,  at  the  time  of  granting  the  letters  patent, 
wood  pavement  was  not  practised  or  known  in  England, 
and  the  term  ^paving'  or  'pitching^  signifies  a  road  laid 
with  stones  endwise ;  and  throughout  the  whole  patent  the 
word  'wood'  is  not  used,  but  only  stone  or  other  suitable 
materials  of  a  similar  nature,  such  as  marble,  granite,  or 
any  mineral  substance,  but  not  vegetable  substance/' 

Fourth,  that  the  patent  does  not  apply  to  any  pitching 
or  covering  of  wood,  and  is  not  applicable  to,  and  does  not 
authorize  the  making  roads  with  wood. 

Fifth,  that  the  specification  was  not  sufficient,  because 
it  did  no(  state  any  invention,  any  novelty,  any  new  pro- 
cess, or  any  new  result  from  an  old  process. 

Sixth,  that  the  plaintiff's  claim  is  for  all  shapes,  forms^ 
and  bevils,  and  no  angle  is  defined  in  the  specification. 

Seventh,  that  the  plan  and  section  do  not  agree. 

Eighth,  that  no  exact  depth  of  the  materials  is  given. 

Ninth,  that  the  specification  sometimes  says  half  stones 
to  be  against  the  curb,  but  the  section  does  not  shew  it. 

Tenth,  that  iron  and  brick  roads  were  tried  after  the  in- 


(a)  By  which  it  is  enacted/' That  the  objections  stated  in  such  no- 

in  any  action  brought  against  any  tice  :  provided  always,  that  it  shall 

person  for  Infringing  any  letters  and  may  be  lawful  for  any  judge  at 

patent,  the  defendant,  on  pleading  chambers,  on  summons  served  by 

thereto,  shall  give  to  the  plaintiff,  such  defendant  or  plaintiff  on  such 

and  in  any  scire  facias  to  repeal  plaintiff  or  defendant  respectively, 

such  letters  patent,  the    plaintiff  to  show  cause  why  he  should  not 

shall  file  with  his  declaration,  a  no-  be  allowed  to  offer  other   objeo- 

tice  of  any  objections  on  which  he  tions,  whereof  notice  shall  not  have 

means  to  rely  at  the  trial  of  such  been  given  as  aforesaid,  to  give 

action ;  and  no  objection  shall  be  leave  to  offer  such  objections,  on 

allowed  to  be  made  in  behalf  of  such  terms  as  to  such  judge  shaU 


such  defendant  or  plaintiff  respec-      seem  fit." 
tively  at  such  trial,  unless  he  prove 
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vention  and  patent,  and  that,  so  far  as  they  are  incladed        1842, 
in  them,  they  are  of  no  practical  benefit  or  advantage. 

Eleventh,  that  the  supposed  invention  is  of  no  public 
benefit  or  advantage. 

Twelfth,  that  it  was  not  new. 

Thirteenth,  that  the  title  of  the  patent  is  insufficient  and 
inapplicable,  if  it  was  intended  thereby  to  extend  to  wood 
pavements,  such  as  have  been  put  in  practice  and  used  by 
the  defendants. 

Eourteenth,  that  the  specification  is  insufficient,  because 
it  does  not  describe  the  invention  so  that  it  is  fully  dis« 
closed  and  made  known  to  the  public. 

Fiftieenth,  that  by  the  specification  it  is  not  described 
whether  the  sides  of  the  materials  should  be  laid  down  at 
right  angles  with  the  base,  or  with  each  other,  or  at  any 
angle,  or  in  what  figure;  nor  do  the  drawings  supply  that 
defect,  nor  does  the  length,  breadth,  or  depth  of  the  stones 
or  other  materials  appear. 

Sixteenth,  that  the  depth,  breadth,  and  length  of  the 
stones  or  other  substances  will  depend  on  the  mineral  or 
vegetable  substances  used,  whereas  neither  the  specifica« 
tion  nor  drawings  point  out  nor  define  what  differences 
wiU  be  created,  or  how  met  or  disposed  of. 

It  was  opened  by  Pollock,  A.  O.,  for  the  plaintiflP,  that 
the  plaintiff  had  invented  a  block  which  was  useful  for  wood 
pavement,  the  plaintiff's  block  being  in  the  form  of  two 
solid  rhombs,  placed  one  in  front  of  the  other  in  opposite 
directions,  so  that  each  side  of  one  of  the  plaintiff's  blocks 
was  bevilled  both  inwards  and  outwards.  This  block  had 
been  imitated  by  the  defendants,  each  of  whose  blocks  con- 
sisted of  a  single  solid  rhomb,  and  the  defendants  then  fas- 
tened their  blocks  together  by  pins,  so  that  two  of  the  de- 
fendants' blocks  fastened  together  by  the  pins,  as  they  were 
intended  to  be,  were  exactly  the  same  as  one  of  the  blocks 
of  the  plaintiff;  and  if  one  of  the  plaintiff's  blocks  were 
cut  in  half,  so  as  to  detach  from  each  other  the  two  soli4 
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1842.        rhombs  of  which  it  consisted,  the  two  parts  would  be  eadi 
^ — * — '      of  them  the  same  as  one  of  the  defendants'  blocks.    It 
V.  appeared  from  the  defendants'  objections,  delivered  under 

the  5th  section  of  the  stat.  5  &  6Will.  4,  c.83,  that  it  was 
to  be  objected  that  the  plaintiff's  patent  was  not  taken  out 
for  wood  pavement,  and  that  the  defendants  meant  to  rely 
on  sixteen  different  objections. 

Lord  Abinoer,  C.  B. — ^Whatever  objections  the  de- 
fendants may  have  given  you  notice  of  they  cannot  go 
beyond  their  pleas.  I  apprehend  that  the  statute  does 
not  make  the  notice  of  objections  stand  in  the  place  of 
pleas. 

KeOy^  for  the  defendants. — ^The  notice  of  objections 
merely  states  more  particularly  what  the  pleas  state  more 
generally. 

JPoUock,  A.  G. — The  objection  is,  that  wood  is  not  spe- 
cifically mentioned  either  in  the  patent  or  in  the  specifica- 
tion. 

Lord  Abinoeb,  C.  B. — This  is  not  a  patent  for  wood 
pavement,  it  is  for  paving  without  any  Umit  as  to  ma- 
terial. 

On  the  part  of  the  plaintiff  an  examined  copy  of  the 
specification  was  put  in.  It  was  dated  the  1st  of  Septem- 
ber, 1837,  and  was  as  follows : — 

"  My  invention  consists  in  an  improved  mode  of  cutting 
or  forming  stone,  or  otlter  smiable  material,  for  paving  or 
covering  roads  or  other  places,  such  as  roofs  of  buildings, 
or  floors,  as  hereafter  described.'^  [Here  foUowed  a  de- 
scription of  a  drawing  annexed  to  the  specification.  There 
was  no  scale  attached  to  the  drawing,  and  the  predse  angle 
at  which  the  bevils  were  to  be  made  was  not  stated.]  And 
it  concluded — ^^  And  I  would  have  it  understood,  that  what 
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I  claim  is  the  mode  herein  explained  of  forming  or  working        1^42. 

the  stones  or  other  materials  to  the  fignres  A.  or  B.,  for     /     -    ^  . . 
,  -        ,     .       ,  .  .    ,  .  Mack AiiA»A 

the  purpose  of  producing  better  pavmg^  pitching^  or  cover-  v. 

ing  of  streets,  roads,  and  ways,  and  other  purposes,  as 

above  described/^ 

It  was  proved  by  Mr.  Bebbington  that  he  had  made 
seven  of  those  blocks  for  the  plaintiff,  who  had  shewn  him 
a  copy  of  the  specification  and  drawing,  and  also  given 
him  some  verbal  directions;  bat  he  stated  that  any  person 
of  competent  skill  could  have  made  the  blocks  from  seeing 
the  specification  and  drawing  only,  without  any  verbal  ex- 
planation or  direction;  and  that,  although  the  precise 
angle  at  which  the  bevils  were  to  be  made  was  not  stated, 
that  could  not,  in  the  witness's  judgment,  be  material,  as 
a  bevil  at  any  angle  would  be  to  some  extent  useful 

It  was  proved  by  Mr.  Bobertson,  the  Editor  of  the 
Mechanics'  Magazine,  that  the  subject  of  wood  pavement 
had  been  discussed  among  scientific  men  before  the  year 
1837;  and  Mr.  Bobertson  also  stated  that  he  considered 
that  the  plaintiff's  invention  would  be  useful,  and  that  the 
novelty  of  it  consisted  in  the  obtaining  mutual  support  by 
the  bevilling  outwardly  and  inwardly  on  the  same  side  of 
the  block. 

Mr.  GKbbs,  a  civil  engineer,  stated  that  in  his  judgment 
the  plaintiff's  invention  would  be  useful,  ''  if  put  into 
practice;"  but  that  the  angle  at  which  the  bevils  should 
be  made  would  be  material. 

Kelly f  for  the  defendants. — I  submit  that  there  is  no 
case  to  go  to  the  jury  on  the  fifth  issue,  in  which  the  de- 
fendants say  that  the  plaintiff's  invention  is  of  no  public 
utility.  The  plaintiff  has  on  that  issue  to  prove  that  it  is 
useftil,  but  there  is  no  evidence  of  any  one  block  made  ac- 
cording to  the  plaintiff's  method  ever  being  used  any  where 
from  the  year  1887  to  the  present  time — the  only  evidence 
being  the  speculative  opinions  of  two  witnesses,  that,  if  car- 
ried into  effect,  the  invention  would  be  usefuL 
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Lord  Abinobb,  C.  B. — ^The  plaintiff  says  that  your 
clients  have  carried  it  into  practical  effect  and  have  found 
it  uaefol* 

KeUff. — There  is  no  proof  that  there  were  any  of  these 
blocks  made. 

Lord  Abinoeb,  C.  B. — ^The  first  witness  made  some  for 
the  plaintiff. 

Kelly. — ^They  were  not  intended  to  be  used. 

Lord  Abingeb,  C.  B. — ^It  shews  that  they  were  ready, 

Kelly. — ^I  submit  that  it  must  be  shewn  that  the  inven* 
tion  has  been  brought  into  use;  but  I  am  quite  content  if 
your  Lordship  will  give  me  the  benefit  of  the  objection 
hereafter. 

Lord  Abinobb,  C.  B. — Surely. 

Kelfy. — I  submit,  further,  that,  as  the  plaintiff  claims  as 
his  invention  the  bevilling  inwards  and  outwards  on  the 
same  side  of  one  block,  the  defendants  have  not  pirated 
that,  as  they  have  never  had  any  block  bevilled  both  in-* 
wards  and  outwards  on  the  same  side. 

Lord  Abinoeb,  C.  B. — That  is  a  matter  of  tacL  It  will 
be  for  the  jury  to  say  whether  they  think  the  defendants' 
blocks  in  effect  the  same  as  the  plaintiff's. 

Kelly. — ^There  is  also  in  the  specification  no  direction 
whatever  as  to  the  angle  at  which  the  bevils  are  to  be 
made. 

Lord  Abinoeb,  C.  B. — One  of  the  plaintiff's  witnesses 
says  that  the  precise  angle  of  the  bevil  is  important,  but 
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another  of  the  witnesses  says  that  any  angle  will  be  of        2342. 
some  use.    It  will  be  for  the  jury  to  say  whether  any  par-    J' — ^^ — ' 
ticular  angle  is  essential^  or  whether  any  angle  whatever  is  v. 

useful  and  beneficial.  It  must  be  less  than  a  right  angle, 
because  if  it  was  a  right  angle  it  would  not  be  a  bevil.  If 
the  specification  leave  it  to  experiment  to  determine  what 
is  the  proper  angle,  it  is  not  good ;  but  if  any  angle  is  a 
benefit,  it  will  do. 

Kelly. — I  submit,  further,  that  the  plaintiff's  patent 

does  not  apply  to  wood  pavement.    There  was  no  wood 

pavement  in  actual  use  in  the  year  1837,  which  is  the  date 

of  his  patent;  and  then  comes  the  question  whether  it  can 

.  extend  to  any  thing  but  stone  or  something  then  used. 

Lord  Abinqer,  C.  B. — I  think  that  the  words  "  any 
other  suitable  material '^  include  a  wood  pavement,  though 
probably  the  plaintiff  never  contemplated  it. 

Kelly  addressed  the  jury  for  the  defendants,  and  stated 
(inter  aha)  that  the  plaintiff's  invention  was  not  new,  be- 
cause a  person  named  McCarthy  had,  in  the  year  1818, 
taken  out  a  patent  for  a  pavement,  in  which  each  block 
was  to  have  two  bevils  inwards  and  two  bevils  outwards  on 
the  same  side  of  the  block ;  and  that  if  the  plaintiff  was 
correct  in  contending  that  one  of  lus  blocks  cut  in  two 
would  be  the  same  as  two  of  the  defendants'  blocks,  it 
would  be  equally  true,  that  one  of  Mr.  McCarthy's  blocks 
cut  in  two  would  be  the  same  as  two  of  the  blocks  of  the 
plaintiff;  and  that  if  the  plaintiff's  block  were  not  to  be 
considered  as  in  effect  the  same  as  Mr.  McCarthy's,  the 
defendants'  could  not  be  considered  the  same  as  the  plain- 
tiff's. 

An  examined  copy  of  Mr.  McCarthy's  specification  was 
put  in ;  and  it  was  proved  by  Mr.  Farey,  that  in  prin- 
ciple the  invention  there  described  was  the  same  as  the 
plaintiff's. 

VOL.  I.  II  N.  p. 
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1842.  Pollock,  A.  G. — ^There  is  no  doabt,  that  if  7011  take 

^  ^^  McCarthy's  block  and  divide  it,  you  get  a  bevil  inwards  and 

V.  oatwards  on  the  same  side  of  the  block. 

HuLtE. 

Lord  Abinobr,  C.  B. — ^You  can  make  the  plaintiff's 
block  by  cutting  McCarthy's  block  into  two,  and  you  can 
make  the  defendants'  block  by  cutting  McCarthy's  block 
into  four,  and  there  is  an  end  of  the  originality.  I  think 
so,  and  probably  the  jury  think  so  too. 

The  foreman  of  the  special  jury.    "  We  do,  my  Lord." 

Kelly. — ^The  jury  ought  to  be  discharged  as  to  the  other 
issues. 

Pollock,  A.  G. — K  the  jury  are  satisfied  in  favour  of  the 
defendants  as  to  one  issue  which  goes  to  the  whole  case,  I 
think  that  I  ought  not  to  keep  up  the  cause  merely  to 
determine  the  other  issues. 

Verdict  for  the  defendants  on  the  second  issue, 
and  the  jury  discharged  as  to  all  the  other 
issues. 

Lord  Abin«er,  C.  B. — I  may  now  say  that  my  opinion 
was  against  the  plaintiff  as  to  the  angle  not  being  stated, 
and  that  the  specification  in  that  respect  was  insufficient. 

Pollock,  A.  G.,  Cockbum,  Murphy,  Seijt.,  and  Webster, 
for  the  plaintiff. 

KeUy,  Hoggins,  and  Warren,  for  the  defendants. 
[Attomiea — W.  Bevan^  and  Hodgam  ^  J3.] 


MICHAELMAS  TERM,  6  VICT.— EX.  479 

1842. 

BEFORE    LORD   ABINGER,   C.    B. 


Smith  v.  Marrable^  Knt.  Dee.  Srd. 

iVsSUMPSIT  for  use  and  occupation  of  a  furnished  if  premises  be 
house.    Plea,  non  assumpsit  (a).  i^rol^^c^^^^^^^^ 

tion,  it  is  on  an 
implied  condi- 

It  was  opened  by  Hayward,  for  the  plaintiflF,  that  in  the  *>»"  |J*^  *^«y 
month  of  September,  1842,  by  an  agreement  in  writing,  for  occupation. 
the  plaintiff  agreed  to  let,  and  the  defendant  agreed  to  fumished\oase 
take,  the  house  No.  5,  Brunswick-place,  Brighton,  for  five  Jlfeck^°ln*d''it 
or  six  weeks,  at  the  option  of  the  defendant,  at  the  rent  of  »»e  «>  infested 

with  bugs  as  to 

eight  guineas  per  week,  the  rent  to  commence  from  the  be  unfit  for  the 
date  of  the  agreement;  and  that  the  defendant's  family  ^.^ilrubrefe* 
took  possession  of  the  house,  and  after  occupying  it  for  ?^|^y^  *^'  J[^^" 
four  days  quitted  it,  and  sent  the  key  to  the  plaintiff,  with  quitUng  it;  and 
eight  guineas  for  a  week's  rent,  alleging  that  they  could  case  the  tenant 
not  occupy  the  house  any  longer,  as  it  was  infested  with  ^nd  of^four  * 
bugs.    The  plaintiff  refused  to  accept  the  key,  and  had  days,  paying  a 
brought  this  action  for  33/.  12«.  for  four  weeks'  rent,  the  was  held  that 
residue  of  the  term  mentioned  in  the  agreement.    He  sub-  in^what  be  did, 
mitted,  that  if  this  was  the  defence  to  be  offered  by  the  U^wJforMV 

subsequent 
rent. 
Heldf  also,  that  in  an  action  for  use  and  occupation  for  the  four  weeks*  rent  (in  which  credit 
was  given  in  the  particulars  for  the  rent  actually  paid),  non  assumpsit  was  the  proper  plea. 

If  the  counsel  for  a  plaintiff  proposes  to  give  evidence  in  anticipation  of  the  intended  defence, 
but  does  not  do  so,  the  judge  then  intimating  an  opinion  that  the  defence  cannot  be  gone  into, 
as  it  was  not  specially  pleaded,  and  the  judge  afterwards  allows  the  defence  to  be  gone  into, 
and  the  plaintiff  adduces  his  evidence  as  evidence  in  reply,  and  there  be  a  verdict  for  the  de- 
fendant : — Heldf  that  these  circumstances  are  no  ground  for  granting  a  new  trial. 


(a)  The  declaration   also   con-  glass  in  the  windows  were  broken, 

tained  a  count  upon  a  demise  to  To  this  the  defendant  pleaded  that 

ibe  defendant,  alleging  that  the  de-  he  did  use  the  premises  in  a  tenant- 

fendant  did  not  use  the  premises  in  like  manner;  but  no  evidence  was 

a  tenant-like  manner,  and  assigned  offered  on  this  part  of  the  case, 
at  a  breach  that  three  panes  of 

Ii2 
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18^2.  defendant^  it  was  inadmissible  under  the  plea  of  non  as- 
sumpsit^  which  was  the  only  plea  to  the  connt  for  use  and 
occupation ;  but  that  if  his  Lordship  thought  that  the  in- 
tended defence  was  admissible  on  these  pleadings^  he  should 
go  into  evidence  to  disprove  it 

Lord  Abinoer,  C.  B. — It  appears  to  me  that  this  defence 
will  not  be  open  to  the  defendant  on  these  pleadings. 

On  the  part  of  the  plainti£F^  the  agreement  (properly 
stamped)  was  put  in.  It  was  to  the  effect  above  stated, 
and  it  was  proved  that  the  defendant's  family  entered  and 
had  possession  of  the  house,  and  occupied  it  for  four  days, 
and  then  left,  paying  rent  for  one  week ;  and  that  the  key 
was  sent  to  the  plaintiff,  who  refused  to  accept  it. 

Erie,  for  the  defendant. — ^The  defence  in  the  present 
case  is,  that  this  house  was  so  infested  with  bugs  that  the 
defendant's  family  found  that  they  could  not  occupy  it ; 
and  I  submit  that  I  am  at  liberty  to  go  into  this  defence 
under  the  plea  of  non  assumpsit,  the  plaintiff  relying  on 
the  general  count  for  use  and  occupation ;  and  if  I  should 
prove  that  the  house  was  not  habitable  by  reason  of  the 
nuisances  alluded  to  by  the  plaintiff's  counsel,  it  follows  as 
a  consequence,  that  no  implied  promise  in  law  could  arise 
to  pay  rent,  save  in  respect  of  the  actual  occupation  {b). 
Here,  the  defendant  has  paid  rent  for  the  period  during 
which  he  occupied  the  house,  and  this  payment  is  given 
credit  for  in  the  plaintiff's  particulars  of  demand  annexed 
to  the  record  (c).     I  propose,  therefore,  to  give  evidence  of 


(i)  In  the  case  of  Prentice  v.  became  due  the  plaintiff  evicted 

ElUott,  6  Mee.  &  W.  606,  in  an  him  from  the  poflseasion  of  the  pre- 

Bction  for  use  and  occupation,  the  mises ;  and  it  was  held  on  special 

defendant  pleaded  that  he  had  the  demurrer,  that  this  plea  was  bad, 

premises  under  a  demise  from  the  as  amounting  to  the  general  issue, 
plaintiff  at  a  certain  rent,  payable  (c)  By  the  rule  of  T.  T.  1  Vict, 

quarterly,  and  that  before  the  rent  it  is  ordered  that,  **  In  any  case  in 
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such  facts  as  will  shew  that  the  premises  were  incapable  of 
occupation,  and  that  will  entitle  the  defendant  to  a  verdict 
on  the  authority  of  the  cases  of  Chapman  v.  Marshal  {d) ; 
Edwards  v.  Hetherington  {e) ;  Collins  v.  Barrow  (/) ;  and 
Cofwiev.  Goodwin  [g). 
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The  particulars  of  the  plaintiff's  demand  annexed  to  the 
record  were  in  the  following  form : — 

£  s.    d. 
"  To  five  weeks'  rent  .        .        .        .      42    0    0 

Cr.  By  cash  on  account    .        .         .  8    8    0 


£33  12    0" 


Lord  Abinger,   C.  B. — I  think  that  the  evidence  is 
admissible. 


On  the  part  of  the  defendant,  it  was  proved  by  several 
witnesses,  that  all  the  beds  in  the  house  except  one  were 
infested  with  bugs ;  and  one  witness  stated,  that  on  the  first 
night  of  the  occupying  the  house  he  caught  thirty-four  bugs 
in  and  about  his  bed,  and  on  the  second  night  not  quite 
so  many.  Two  other  witnesses  deposed  to  the  state  of  the 
beds,  and  said,  that,  during  the  four  days  of  the  occupa- 
tion of  the  house  by  the  defendant's  family,  a  considerable 
number  of  bugs  were  taken  in  the  bed-rooms ;  that  they 
could  not  sleep ;  that  they  felt  these  insects  crawling  over 


which  the  plaintiff  (in  order  to 
avoid  the  expense  of  a  plea  of  pay- 
ment) shall  have  given  credit  in 
the  particulars  of  his  demand  for 
any  sum  or  sums  of  money  therein 
admitted  to  have  been  paid  to  the 
plainti£^  it  shall  not  be  necessary 
for  the  defendant  to  plead  the 
payment  of  such  sum  or  sums  of 
money  ;  but  this  rule  is  not  to  ap- 
ply to  cases  where  the  plaintiff,  after 
stating  the  amount  of  his  demand, 


states  that  he  seeks  to  recover  a 
certain  balance  without  giving  cre- 
dit for  any  particular  sum  or  sums. 
Payment  shall  not  in  any  case  be 
allowed  to  be  given  in  evidence  in 
reduction  of  damages  or  debt,  but 
shall  be  pleaded  in  bar." 

(rf)  4C.&P.65. 

(tf)  7D.  &R.n7. 

if)  1  M.&Rob.ll2. 

(si)  9C.&  P.  378. 
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U342.        fhem  when  m  bed;  that  the  bed$j  mattrasaesj  and  bed- 
steads smelt  strong  of  bugs. 

In  reply  witnesses  were  caUed^  who  deposed  to  the  dean 
state  of  the  house;  and  a  clergyman  named  Fullen^  who 
occupied  it  after  the  plaintiff's  family  had  left,  stated  that 
his  family  found  no  inconvenience  from  bugs. 

Lord  Abinoer,  C.  B.  (in  summing  up).~Every  person 
who  undertakes  to  let  a  ready-furnished  house  or  apart- 
ments is  bound  to  take  care  that  the  premises  are  free 
from  nuisance.  The  question  in  the  present  case  is,  whe- 
ther this  house  has  or  has  not  been  so  infested  with  bugs, 
and  therefore  presented  such  a  nuisance  as  justified  the 
defendant's  family  in  quitting  it.  If  a  man  lets  a  house 
he  does  so  xmder  an  implied  contract  that  it  is  fit  for  the 
reception  of  a  family ;  and  it  is  his  duty  to  take  care  that 
it  is  so,  and  that  it  is  in  a  comfortable  and  tenantable 
9tAte<  It  will  be  for  you  to  say,  whether  in  this  instance 
the  amount  of  bugs  was  so  great  as  to  render  it  impossible 
fw  any  respectable  family  to  occupy  tbe  house.  If  it  was 
SQy  I  have  no  hesitation  in  laying  it  down,  that  in  my 
opiiMon  the  defendant  has  been  justified  in  the  course  he 
has  adopted.  If,  on  the  other  hand,  you  consider  that 
there  was  not  a  greater  number  of  these  insects  than 
a  long  and  hot  summer  would  be  likely  to  produce,  and 
that  they  did  not  amount  to  a  nuisance,  and  that  the 
defendant  merely  made  it  a  pretext  for  leaving  the  hoose, 
it  will  be  your  duty  to  find  a  verdict  for  the  plaintiff. 

Verdict  for  the  defendant. 

Hayvxori  and  BovUl^  for  the  plaintiff. 
Erie  and  /Z.  A.  Pricey  for  the  defendant. 

[Attomics — Blahe  4r  TampUn,  and  SowtonJ] 


In  the  ensuing  term  Hayward  applied  for  a  new  trial  on 
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three  grounds;  first,  that  the  defeuce,  that  the  premises  1342. 
were  infested  with  bugs,  was  no  ground  of  defence  in  this 
action;  secondly,  that  if  it  were,  it  should  have  been  spe- 
cially pleaded;  and  thirdly,  because  he  should  have  been 
allowed  to  give  evidence  in  anticipation  of  the  defence, 
instead  of  giving  that  evidence  as  evidence  in  reply. 

The  Court  refused  a  rule  on  all  the  points ;  and  with 
respect  to  the  third.  Lord  Abrnger,  C.  B.,  said,  that  he  had 
at  first  thought  that  the  state  of  the  premises  should  have 
been  specially  pleaded,  and  that  his  opinion  on  that  point 
had  changed  in  the  course  of  the  cause ;  but  that  no  injus- 
tice had  been  done  to  the  plaintiff,  as  the  whole  of  his 
witnesses  were  examined  in  reply. 

Pabke,  B. — ^As  these  premises  were  let  for  the  purposes 
of  occupation,  it  is  on  an  implied  condition  that  they 
should  be  fit  for  occupation ;  and  the  cases  appear  to  me 
to  warrant  the  propositions  laid  down  by  my  Lord  Chief 
Baron  to  the  jury.  K  there  was  such  a  nuisance  from  bugs 
that  no  respectable  family  could  reasonably  occupy  the 
house,  the  defendant  had  a  right  to  give  it  up ;  and  if  so, 
the  plea  of  non  assumpsit  is  not  only  a  proper  plea,  but 
the  only  one  which  would  be  so« 

Lord  Abingbb,  C.  B. — I  am  glad  that  authorities  are  to 
be  found  in  support  of  that  which  I  laid  down  at  the  trial ; 
but  I  wanted  none.  It  is  plain  good  common  sense,  that 
if  a  man  lets  a  house,  it  shall  be  fit  for  the  purposes  of 
occupation.  Suppose  that  a  landlord,  perfectly  unconscious 
of  the  fact,  let  a  house  in  which  the  late  tenant  had  died 
of  the  plague,  could  it  be  said  that  the  new  tenant  was 
bound  to  stay  in  it  ?  This  is  a  less  strong  case ;  but  here 
one  of  the  defendant's  sons  said  that  he  passed  the  night 
in  catching  bugs,  and  that  he  killed  thirty-four.  I  left  it 
to  the  jury  to  say  whether  the  defendant's  family  made 
this  a  pretext  for  leaving  the  house,  or  whether  they  left  it 
because  they  could  not  reasonably  be  expected  to  stay  in 
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1842.        ^^    ^^  found  the  latter.    I  think  there  should  be  no 

^„  *   "^      rule. 
Smith 

9. 

Marbablb.         Alderson^  B.^  and  Ourney^  B.^  concurred. 


Tirst  Sitting  at  Westminster  in  Hilary  Term,  1843. 

BBFOBE    BABON    BOLPB. 


1843. 


JoH.  12M.  Vain  v.  Whittinoton. 

I"n«'?l!f"*'"  Debt,  by  the  plaintiff,  as  the  drawer,  against  the  de- 
fendant  as  the  acceptor  of  a  bill  of  exchange,  dated  the  5th 
of  August,  1842,  for  £38,  payable  to  the  order  of  the 
plaintiff  three  months  after  date ;  2nd  count,  upon  an  ac- 
count stated. 

Pleas — ^first,  to  the  first  count,  that  the  defendant  did 
not  accept  the  bill.  Second,  to  the  second  count,  nunquam 
indebitatus. 

On  the  part  of  the  plaintiff,  an  order  of  Baron  Alderson 
was  put  in.     It  was  in  the  following  form : — 


E  bill  of  ex- 
change, the 
defendant  was, 
by  a  judge's 
order  (in  the 
usual  form),  to 
make  the  ad- 
mission speci- 
fied in  the  no- 
tice to  admit, 
and  the  notice 
called  on  the 
defendant  to 
admit  that  the 
document 
therein  "  speci- 
fied to  be  ori- 
ginal, was  writ- 
ten, signed,  or 
executed,  as  it 
purports  to 
have  been, 
tamng  aUjtut 
€xeeptiatu  to 
theidmisiibi- 
Uty  qftueh 
doeumenioi 
evidence  in  this 
cause."     The 
notice  then  de- 
scribed the  bill 
of  exchange  in 
the  usual  man- 
ner i^Held, 
that  this  ad- 
mission did  not   AldersorCs  order,  was  put  in,  it  was  as  follows : — 

preclude  the 
defendant  from 

objecting  that  the  bill  was  not  properly  stamped*  and  also  that  this  was  not  such  an  admis- 
sion as  dispensed  with  the  production  of  the  bill. 


^'  Vain      1    Upon  hearing  the  attomies  or  agents  on 
V.  >both  sides,  and  by  consent,  I  do  order,  that 

Whittington.  Jthe  defendant,  upon  the  trial  of  this  cause, 
hereby  make  the  admissions  spedfied  in  the  notice  served 
by  the  plaintiff's  attorney  or  agent  upon  the  defendant's 
attorney  or  agent,  dated  the  5th  day  of  January,  1843. 

''  E.  H.  Aldbbson. 

"  Dated  the  9th  day  of  January,  1843.'' 

The  notice  to  admit,  which  was  referred  to  in  Baron 
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^'  In  the  Exchequer  of  Pleas. 

'^  Between  William  Vain,  plaintiff, 

and 
"  Richard  Whittington,  defendant. 
*^  Take  notice,  that  the  plaintiff  in  this  cause  proposes  to 
adduce  in  evidence  the  document  hereunder  specified,  and 
that  the  same  may  be  inspected  by  the  defendant,  his  at- 
torney, or  agent,  at  our  offices,  situate  No.  12,  Serjeant's- 
Inn,  Fleet-street,  in  the  city  of  London,  on  Friday,  the  6th 
of  January  instant,  between  the  hours  of  eleven  and  one 
o'clock ;  and  that  the  defendant  will  be  required  to  admit 
that  the  said  document  as  is  herein  specified  to  be  original 
was  written,  signed,  or  executed  as  it  purports  to  have 
been,  saving  all  just  exceptions  to  the  admissibility  of  such 
document  as  evidence  in  this  cause.  Dated  this  5th  day 
of  January,  1843.         "  Yours,  &c., 

^'  Smith  &;  Atkins, 

"Plaintiff's  agents. 

"  To  Mr.  T.  White,  defendant's  attorney  or  agent. 
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Vaim 
Wbittinotoh. 


Date. 

OHffinal  orDuplieate  ierved, 
how,  imd  by  whom. 

A  bill  of  ezchaDge  for  £SS,  at  three 
months'  date,  drawn  by  plaintiff 
upon  and  accepted  by  defendant, 
and  payable  to  plaintiff's  order. 

5  Augt. 
1842. 

Original." 

The  bill  of  exchange  was  put  in. 

H.  Hill,  for  the  defendant. — I  submit  that  this  bill  is 
not  receivable  in  evidence,  as  it  is  on  a  wrong  stamp.  The 
«tamp  ought  to  be  Ss.  6d.,  but  it  has  been  only  2s.  6d. 


BoLPE,  B. — ^The  stamp  is  so  defaced  that  I  cannot  see 
anything  on  it  except  the  words  "  shillings  and  six* 
pence." 
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1843.  ^'  ^^^' — ^^®  ^^^  ^®  ^  entirely  rubbed  out,  but  there 


Vain 

V. 

Whittimqton. 


could  not  have  been  so  long  a  word  as  ''  three  '^  (a). 

Bovill,  for  the  plaintiff. — I  submit,  that,  after  making 
this  admission  of  the  bUI,  a  party  cannot  make  any  ob- 
jection to  the  stamp. 

BoLFE,  B. — He  admits  the  handwriting  to  preyent  the 
necessity  of  a  witness  coming  here  to  prove  it ;  but  he  only 
admits  the  document,  "  saving  all  just  exceptions  to  the 
admissibility  of  such  document  as  evidence  in  this  cause'' — 
one  of  these  just  exceptions  to  the  admissibility  being 
an  objection  to  the  stamp. 

BoviU. — ^I  submit  that  the  order  and  notice  to  admit  are 
suflSdent  to  entitle  the  plaintiff  to  a  verdict,  without  put- 
ting in  the  bill  at  all.  'Hie  declaration  states,  that  the 
defendant  accepted  a  bill  of  exchange,  at  such  a  date,  for 
such  an  amount,  and,  by  the  notice  to  admit  and  order,  the 
defendant  admits  that  he  did  accept  a  bill  of  exchange, 
tallying  with  the  description  in  every  respect.  The  cases 
oiNewhaU  v.  Holt  (i),  and  Slatterie  v.  Pooley  (c),  decide  that 

(a)  In  the  caie  oiDoe  d.  Fryer  the  debt  by  the  defendant  is  evi* 

V.  Coombs,  12  Law  J.,  New  Sen,  dence  under  the  aocoont  stated, 

Q.  B.  36,  it  was  held  that  where  a  though  it  appears  that  there  was  a 

deed  requiring  an  ad  valorem  stamp  written  agreement  relating  to  the 

is  produced  bearing  the  appearance  goods;  and  in   that  case  Baron 

of  having  had  a  stamp  upon  it,  but  Parke  said,  "  What  a  defendant 

the  nature  of  which,  by  reason  of  says  is  always   evidence  against 

obliteration,  cannot  be  ascertained,  him,  although  it  may  have  arisen 

it  was  for  the  party  objecting  to  the  out  of  a  written  agreement." 

deed  to  give  some  evidence  that  a  (c)  6  Mee.  &  W.  664.  In  the  case 

proper  stamp  had  not  been  impos-  of  Slatterie  v.  Pooley^  it  was  held, 

ed,  otherwise  a  presumption  may  that  a  parol  admission  by  a  party 

be  made  that  the  deed  had  been  to  a  suit  is  always  receivable  in 

duly  stamped.  evidence  against  him,  although  it 

(6)  6  Mee.  &  W.  662.     In  the  relate  to  the  contents  of  a  deed  or 

case  of  Newhall  v.  HoU,  it  was  other  written  instrument,and  even 

held,  in  an  action  for  goods  sold  though  its  contents  be  directly  in 

and  delivered,  and  on  an  account  issue  in  the  cause.  See  also  the  ease 

stated,  that  a  parol  admission  of  ot  Earle  v.  Picken,  5  C.  &  P«  543. 
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an  admission  respecting  a  written  document  may  be  receiv-        ]g43^ 

ed  in  evidence,  without  the  production  of  the  document.  ^    >t    ^ 

Vain 

V. 

RoLFfi,  B.—Tbose  cases  are  unlike  the  present.  If  the  Whittinotow 
defendant  had  said,  "  I  owe  A.  B.  JE15  on  a  bill  of  ex* 
change,'^  this  would  be  eyidence  without  producing  the 
bill  of  exchange ;  but  here,  the  defendant  is  to  admit  that 
the  document  was  signed  as  it  purports  to  have  been, 
saving  all  just  exceptions  to  its  admissibility.  I  think  that 
you  cannot  go  on  without  producing  the  bill,  and  that  when 
you  have  done  so,  the  defendant  is  not  precluded  from 
objecting  to  its  being  on  a  wrong  stamp.  The  plaintiff 
must  be  nonsuited. 

BovUl  asked  for  leave  to  move  to  enter  a  verdict  for  the 
plaintiff. 

BrOLFE,  B. — To  guard  against  the  possibility  of  the  ex- 
pense of  coming  down  to  a  second  trial,  I  will  give  you 

leave  to  move. 

Nonsuit. 

Bovill,  for  the  plaintiff. 

H.  Hill,  for  the  defendant. 

lAtioTmea—Smith  ^  Atkins,  and  WhileJ] 


On  a  subsequent  day,  BoviU  moved  for  leave  to  enter  a 
verdict  for  the  plaintiff,  and  cited  Starkie  on  evidence  {d), 

(d)  Mr.  Starkie  says,  (Law  of  Ey.  Mr.  Starkie,  as  there  the  plaintiff 
1054),  "  After  consent  to  a  judge's  had  obtained  a  judge's  order  to  ad- 
order  for  the  admission  of  an  original  mit  "the  counterpart  of  a  lease 
instrument,  or  a  counterpart  of  a  from  £.  T.  to  the  defendant, 
deed,  an  objection  cannot  be  taken  dated,"  &c.  The  instrument,  when 
to  the  insufficiency  of  the  stamp  ;"  produced,  appeared  to  have  been 
and  for  this  he  cites  the  case  of  executed  by  both  parties-,  it  was 
Doe  d.  fVright  v.  Smith,  2  M.  &  properly  stamped  as  a  counterpart, 
Rob.  7;  but  that  case  does  not  ap-  with  a  1/.  lOt.  stamp,  but  as  a 
pear  to  support  the  proposition  of  lease,  it  should  have  borne  a  £2 
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Vain 
Wbittington. 


and  the  case  of  Doe  d.  Wright  v.  Smith,  bnt  the  Conrk 
refused  a  role  (e). 


stamp.  It  was  objected  that  it  was 
not  receiyable  in  evidence,  as  it  was 
a  lease;  but  in  answer  to  this,  it 
wa9  contended  that  under  the 
judge's  order,  the  defendant  was 
precluded  from  saying  that  it  was 
not  a  counterpart ;  and  Lord  Det^ 
man^  C.  J.,  said,  ''  I  think  you 
have  consented  to  admit  it  as  a 
counterparty  and  cannot  now  take 
Mu  objection;"  and  his  Lordship  re- 
ceived the  evidence.  The  case  af- 
terwards came  before  the  Court  of 
Queen's  Bench  (3  N.  &  P.  335), 
who  held  that  the  decision  at  Nisi 
Prius  was  right;  and  Mr.  Jus- 
tice PatietimwdL,  *' The  defendant 
had  an  opportunity  of  inspecting 
this  document  before  admitting  it, 
and  might  then  have  refused  to  ad- 
mit 08  a  counterpart  that  which 
appeared  to  be  a  lease;"  and  Mr. 
Justice  Coleridge  said,  "  If  the  de- 
fendant had  in  this  case  inspected 
the  document,  he  might  have  said 


— '  I  admit  the  execution  of  this  in- 
strument, but  I  object  to  admit  it 
as  a  counterpart,  because  there  is 
no  original  lease,  or  because  I  have 
the  original  lease,  and  it  varies 
from  the  supposed  counterpart'  He 
would  then  have  put  the  other  party 
on  his  guard,  and  enabled  him  to 
bring  the  proper  evidence  forward 
on  the  trial;  but  if  he  makes  the  ad- 
mission he  lulls  his  opponent  into 
security,  and  therefore,  I  think, 
precludes  himself  from  taking  the 
objection  at  a  future  time."  And 
Mr.  Justice  Littledale  observed, 
that  a  duplicate  lease  and  a  coun- 
terpart required  the  same  amount 
of  stamp,  and  that,  if  in  the  notice 
this  had  been  called  a  duplicate, 
the  defendant  after  admitting  it 
could  not  have  objected  at  the  trial 
that  it  was  a  lease  and  not  a  dupli- 
cate. 

(«)  See    the  case  of  Poole  ▼. 
Palmer^  ante^  p.  69. 
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BEFORE    BARON    ROLFE. 


Cripps  and  Others  v.  Wells.  Jan.  isih. 

ASSUMPSIT  by  the  plaintiffs^  as  indorsees^  against  the  If  a  declaration 
defendant  as  maker  of  three  promissory  notes.    The  decia-  notelby'iiu'^ 
ration  contained  three  counts  only.    The  first  count  stated^  dS[JJiSr,'Sn-'' 
that,  on  the  28th  of  May.  1839.  the  defendant  made  her  ^^  <»un^  <>» 
promissory  note  m  writing,  *'  and  thereby  promised  to  pay  without  any 
one  Thomas  Lediard,  or  his  order,  on  demand^  the  sum  of  and*thcdefcnd- 
^6125,  with  lawful  interest  from  the  date  thereof;"  which  ^l^^Vi'^^ 

'  part  of  the 

note  was  indorsed  by  Thomas  Lediard  to  the  plaintiffs,  amount,  pay- 

ment  of  that 

The  second  count  was  precisely  similar,  but  was  on  a  note  sum  while  tiie 

for  J6175,  "  with  interest  from  the  date  thereof;*'  and  the  roWerTthe*" 

third  count  was  also  precisely  similar^  but  was  on  a  note  |»ot««»  "nd,  as  to 

for  jEIOO,  *'  with  interest  from  the  date  thereof  .'*    Pleas —  payment  of  a 

as  to  the  sum  of  JESOI,  parcel  of  the  amounts  of  the  notes  into  court,  and 

and  the  interest  thereon,  that  while  Thomas  Lediard  was  uff  hM*susu?n- 

the  holder  of  the  three  promissory  notes,  he  demanded  pay-  «d  no  greater 

damages.    Re* 

ment  of  them,  and  that  after  the  said  demand  the  defend-  plication  to  the 

ant  paid  Thomas  Lediard  £301  in  satisfaction  of   the  the|»yment** 

causes  of  action  in  the  introductory  part  of  this  plea  men-  JJJJie  tf,"*i*ee 

tioned;  and  that  Thomas  Lediard  indorsed  the  notes  to  was  the  holder 

ii**/«*Ai  /  IT  •!  '/•     of  the  notes; 

the  plamtins  after  that  payment  (concludiug  with  a  venn-  and  to  the  se- 
cation) ;  and  as  to  the  residue  of  the  causes  of  action,  a  Se  plaintiff'** 
payment  into  court  of  134Z.  18*.;  and  that  the  plaintiffs  **jf,J^;^** 
have  not  sustained  damages  to  a  greater  amount.  Bepli-  mages.~J9eid, 
cation  to  the  first  plea,  that  Thomas  Lediard  indorsed  the  igsue  had  stood 
notes,  and  each  of  them,  to  the  plaintiffs  before  the  time  of  fcndant^wouW 
the  payment  of  the  sum  of  £801  to  the  said  Thomas  Lediard  ^^ve  been  enti- 

'^  •^  tied  to  begin, 

but  that  the  se- 
cond  issue  entitled  the  plaintiff  to  begin,  although  it  was  sUted  by  the  defendant's  counsel,  that, 
if  the  defendant  succeeded  on  the  first  issue,  the  plaintiff,  as  matter  of  calculation,  could  not  be 
entitled  to  any  thing  on  the  second  issue. 
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in  the  first  plea  mentioned^  ''  without  this^  that  the  said 
Thomas  Lediard  was  the  holder  of  the  said  promissory 
notes,  or  of  any  or  either  of  them^  at  the  time  of  the  said 
payment^  in  manner  and  form  as  in  the  said  first  plea  is 
alleged^'  (concluding  to  the  country) ;  and  as  to  the 
second  plea^  that  the  plaintiffs  have  sustained  damages  to 
a  greater  amount  than  the  sum  of  134/.  13«.  (a). 


(a)  As  the  fonns  of  the  pleas 
and  replication  may  be  useful  in 
practice,  we  have  subjoined  them. 

Pleas. — And  the  defendant,  as 
to  the  sum  of  SOW.  Ot.  Sd,f  parcel 
of  the  three  several  sums  of  £125, 
£175,  and  £100,  and  of  the  interest 
thereon,  in  the  several  counts  of  the 
declaration  mentioned — Saith,  that 
from  the  respective  times  of  the 
making  of  the  promissory  notes  in 
the  declaration  mentioned,  and  each 
of  them,  untO,  at,  and  after  the  time 
of  the  making  of  the  payment  by 
the  defendant,  as  hereinafter  men- 
tioned, the  said  Thomas  Lediard 
was,  and  continued  to  be,  the  hold- 
er of  the  said  promissory  notes,  and 
each  and  every  of  them,  and  enti- 
tled to  demand  and  receive  payment 
hereof.  And  the  defendant  saith, 
that  after  the  making  of  the  said 
promissory  notes,  and  of  each  and 
every  of  them,  and  whilst  the  said 
Thomas  Lediard  was  the  holder  of 
the  same,  as  hereinafter  mentioned, 
to  wit,  on  the  3rd  of  November, 
1840,  the  said  Thomas  Lediard 
demanded  of  the  defendant  pay- 
ment of  the  said  promissory  notes, 
and  of  each  and  every  of  them,  and 
thereupon  the  defendant  after- 
wards, and  after  the  said  promissory 
notes,  and  each  of  them,  had  be- 
come payable  by  virtue  of  the  said 
demand,  and  whilst  the  same,  and 
each  of  them,  remained  unpaid,  to 
wit,  on  the  day  and  year  last  afore- 


said, paid  to  the  saidThomas  Lediard, 
and  the  said  Thomas  Lediard  then 
accepted  and  received  of  and  from 
thedefendant,thesumof301/.0<.&/. 
in  full  satisfaction  and  discharge  of 
the  causes  of  action  in  the  intro- 
ductory part  of  this  plea  mentioned. 
And  the  defendant  saith,  that  the 
said  Thomas  Lediard  indorsed  the 
said  promissory  notes,  and  each 
and  every  of  them,  to  the  plaintifis 
as  in  the  several  coimts  of  the  de- 
claration mentioned,  after  the  de- 
fendant so,  as  aforesaid,  paid  to 
the  said  Thomas  Lediard  the  said 
sum  of  301/.  Of.  Sd,  in  full  satis- 
faction and  discharge  as  aforesaid, 
and  this  she  the  said  defendant  is 
ready  to  verify,  &c.  And  as  to  the 
residue  of  the  causes  of  action  in 
the  declaration  mentioned,  the  de- 
fendant saith,  that  the  plaintiffs 
ought  not  further  to  maintain  their 
action,  because  the  defendant  now 
brings  into  court  the  sum  of 
134/.  13«.  ready  to  be  paid  to 
the  plaintiff.  And  the  defendant 
says,  that  the  plaintiffs  have  not 
sustained  damages  to  a  greater 
amount  than  the  said  sum  of 
134/.  13«.  in  respect  of  the  causes 
of  action  in  the  introductory  part 
of  this  plea  mentioned,  and  this 
she  is  ready  to  verify.  Where- 
upon she  prays  judgment  if  the 
plaintiffs  ought  further  to  main- 
tain their  action  thereof* 

RepUcaiion,'-^And  the  plaintiffif. 
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JervUj  for  the  defendant^  claimed  the  right  to  begin. 

R.  V,  Richards^  for  the  plaintiffs. — On  the  second  issue 
the  plaintiffs  have  to  shew^  if  they  can,  that  they  have  sus- 
tained damages  to  an  amount  aboye  1347.  13«. 

Jervis. — This  declaration  contains  three  counts  only, 
one  on  each  note,  and  does  not  contain  any  other  count ; 
and  the  first  issue  is,  that  Lediard  received  £301  of  the 
defendant  while  he  was  the  holder  of  the  notes.  That  is 
an  issue  on  the  defendant;  and  if  the  defendant  makes 
that  out,  it  follows  as  matter  of  calculation  that  the  plain- 
tiffs cannot  have  sustained  damages  to  so  large  an  amount 
as  134/.  13«.,  because  their  damages  can  only  consist  of 
the  residue  of  the  amount  of  the  notes,  and  the  interest. 

BoLVE,  B. — The  plaintiffs  say  that  they  have  sustained 
greater  damages  than  134/.  ISs.  It  lies  upon  them  to 
prove  that,  if  they  can.  If  the  first  issue  had  stood  alone, 
I  should  have  held  that  the  defendant  was  entitled  to 
begin ;  but  the  second  issue  being  upon  the  plaintiffs,  I 
think  that  they  are  entitled  to  begin. 

as  to  the  plea  of  the  defendant  hy  And  this  the  plaintifli  pray  may  he 
her  first  ahove  pleaded,  say,  that  inquired  of  hy  the  country,  &c., 
the  said  Thomas  Lediard  indorsed  And  the  plaintiffs,  as  to  the  plea  of 
the  said  promissoiy  notes,  and  each  the  defendant  by  her  secondly  above 
and  every  of  them,  to  the  plaintiffs,  pleaded,  say,  tiiat  they  ought  not 
in  manner  and  form  as  in  the  said  to  he  barred  from  further  maintain- 
declaration  is  alleged,  before  the  ing  their  aforesaid  action  against 
time  of  the  payment  of  the  said  the  defendant,  as  to  the  said  cause 
sum  of  301/.  Ot,  Qd.  to  the  said  of  action  in  the  introductory  part 
Thomas  Lediard  hy  the  defendant,  of  the  said  second  plea,  because 
in  the  said  first  plea  mentioned,  they  say,  that  they  have  sustained 
without  this,  that  the  said  Thomas  damages  to  a  greater  amount  than 
Lediard  was  the  holder  of  the  said  the  said  sum  of  134/.  13f.  in  re- 
promissory  notes,  or  of  any  or  either  spect  of  the  last-mentioned  causes  of 
of  them,  at  the  time  of  the  said  action,  and  this  the  plaintifis  pray 
payment  in  manner  and  form  as  may  be  inquired  of  hy  the  ooun- 
in  the  said  first  plea  is  alleged,  try,  A'c. 
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1843.  A-  ^-  Richards,  for  the  plaintiffs,  opened  the  phuntiflh' 

case. 

Verdict  for  the  defendant. 

R.  V.  Richards  and  fVhiimore,  for  the  plaintiffs. 
Jervis  and  Bramwell,  for  the  defendant. 

[Attornics— /dwi^i,  T.  ^  T,,  and  WhUe  ^  FJ] 


Sectnui  SUtinff  at  Westmimter  m  HUary  Term,  1843. 

BEFORE  BARON  ROLFE. 


Jan  20M  Phillifs,  Grcnt.,  one  &c.,  V.  Harris. 

A  party  refuied  UeBT  for  busincss  donc  by  the  plaintiff  for  the  defend- 
handwriting  of  t^t  as  an  attomej,  with  a  count  upon  an  account  stated. 
^o^to^^u       P»«»'  nnnquam  indebitatus. 
The  Judge  at         A  summous  had  been  taken  out  for  the  admission  of  the 

chambers  made 

the  nsuai  order  handwriting  of  Mr.  Gwynne  to  two  letters  addressed  to 
proWng  u*at  ^^  ^^^  plaintiff,  which  the  defendant's  attorney  refused  to  admit, 
tiie  trial ;  the    ^^fl  ^  Icamed  Barou  had  made  the  usual  order  thereon  (a). 

handwntingof  ^  ' 

the  document  The  handwriting  of  Mr.  Gwynne  to  the  letters  was 
but  the  doctt-  provcd ;  but  Rolfe,  B.,  held  that  the  letters  were  not  re- 
one"whfch^wa8*  ccivablc  in  evidence,  as  it  was  not  sufficiently  shewn  that 
not  receivable    ttey  had  bccu  written  by  the  authority  of  the  defendant. 

incTidencein  JV  ,.«,,«, 

the  cause.  The      There  was  a  verdict  for  the  defendant. 

Judge  at  Nisi 
Prlus  would 

not  certify  for  H.HUl,  foF  the  plaintiff,  applied  to  the  learned  Baron  to 
proving  iL         Certify  that  the  handwriting  of  Mr.  Owynne  was  proved, 

to  entitle  the  plaintiff  to  the  costs  of  proving  Mr.  Gwynne's 

handwriting  to  these  letters. 

RoLFE,  B. — ^I  cannot  grant  you  a  certificate,  as  I  have 

(a)  Under  the  rule  of  2  Will.  4,  s.  20. 
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decided  that  the  letters  are  not  receiyable  in  evidence  in 
the  canse.  A  plaintiff  might  harass  a  defendant  with  all 
sorts  of  things  if  he  could  get  costs,  because  the  defendant 
would  not  admit  the  handwriting  of  paper9  which  are  not 
receiyable  in  evidence  in  the  cause. 

Certificate  refused  (&)• 

Jems  and  H.  Hitt,  for  the  plaintiff* 
S.  Martin,  for  the  defendant* 

[Attomies— j^.  Pmips,  and  Hohne  4-  Co.] 
(b)  See  the  case  of  Siacey  y.  Bhke,  7  C.  &  P.  404. 


PROMOTIONS. 


In  the  Vacation  after  Trinity  Term^  1842;  Herbert  Janes, 
Esq.^  was  called  to  the  degree  of  ser]eant-at-law« 

In  Michaelmas  Term,  1842,  A.  8.  Dowliag,  £sq.j  waa 
called  to  the  degree  of  serjeant-at-law. 


VOL.  I.  K  K  N.  p. 
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WESTERN  CIRCUIT. 

• 

WINCHESTER  ASSIZES. 
{Cwil  Side.) 

BEFORE  ME.  JUSTICE  COLERIDGE. 

March  Iff.  Eloar  v.  Watson. 

wScris^wnti-    Assumpsit  for  use  and  occupation  and  for  money 
nued  beyond     lent.     Particulars:  For  rent  for  two  months,  at  Ss.  a-week. 

the  time  for 

which  it  was  and  then,  during  the  four  months  subsequent,  at  14s.  a- 

uken,  J!d  no-  wcck,  and  also  for  £7  lent  to  defendant's  servant.     Pleas, 

thingisar-     ^  ^^^9^^™  indebitatus,  and  payment  of  J617  in  satisfaction, 

ing  the  amount  The  plaintiff  let  lodgings  at  a  watering  place  in  the  Isle 

the  new  hold-  of  Wight.    The  defendant  went  (18th  May,  1841)  to  en- 

hoTdiSg^is  not  6*S®  *'^®  apartments  for  his  child  and  servant.  The  plaintiff 

of  neccMity  to  gaid  the  charge  would  be  8*.  a-week  for  two  months,  for 

be  on  the  same  ^ 

tenns  as  the  two  rooms.    The  defendant  said,  if  the  place  agreed  with 

Jury  may  give  the  child's  health,  he  should  continue  the  lodgings  on  after 

larglrsum'for  ^^^  ^^  mouths.    The  plaintiff  then  said,  "  there  must  be 

the  continued  a  ncw  arrangement  at  the  end  of  the  two  months  if  the 

occupation,  ",-,,-, 

there  be  cir-  defendant  continued  to  keep  the  apartments,  because  he 

•how^ha?  such  {^^^  plaintiff)  could  let  them  at  the  end  of  that  period,  and 

^"^^■J^J^"*  get  more  money  for  them  in  consequence  of  the  'season' 

by  him  in  the  commencing."    The  defendant  said,  money  was  no  object. 

oTer,  and  that  The  child  and  servant  remained  till  the  9th  November  fol- 

that  under- 
standing was 
not  repudiated  by  the  tenant. 

Where  a  bill  of  particulars  is  for  claims  of  diverse  character,  if  the  defendant  pay  money 
into  court  generally,  he  acknowledges  the  Talidity  of  every  species  of  claim,  and  it  is  then  for 
the  jury  to  aasess  the  damages  on  each. 
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lowing  (six  iiionths)^  and^  after  the  first  two  months^  tk6  1342. 
plaintiff  charged  149.  a-week  for  the  lodgings.  Nothing  more 
had  been  said  of  raising  the  rent  than  what  has  been  men* 
tioiied^  though  the  defendant  had  been  at  the  house  twice^ 
with  other  members  of  his  family^  for  a  day  or  two.  Beside 
the  above  demand  the  servant  of  the  defendant  had,  while 
living  in  the  house,  borrowed  £7  from  the  plaintiff. 

C0LKBID6E,  J.  (in  summing  up). — ^There  are  different 
considerations  attaching  to  either  portion  of  the  money 
claimed  in  this  action.  First,  the  plaintiff  says,  that  he 
admits  some  contract,  but  that  not  more  than  £17  is  due. 
The  substance  of  the  contract  was,  I  suppose,  that  the  de- 
fendant did  not  know  whether  the  place  would  suit,  but 
he  took  it  for  two  months  certain ;  and  then  the  plaintiff 
said,  '  If  you  stay  longer  there  must  be  a  new  arrange- 
ment.' It  was  impossible  that  the  jury  could  doubt  that 
the  new  arrangement  meant  an  arrangement  respecting 
money.  But  then,  at  the  end  of  the  two  months,  nothing 
was  said  as  to  an  alteration  in  the  charge.  And  it  was 
assumed,  on  behalf  of  the  defendant,  that  as  nothing  was 
aaid  the  price  was  to  go  on  as  before.  There  is  no  rule  of 
law  to  that  effect.  The  law,  in  these  cases,  exists  only  by 
the  construction  of  the  contract;  generally  speaking,  in 
the  absence  of  any  new  contract,  the  old  continues;  but  if 
here,  the  facts  and  previous  circumstances  exclude  the  for- 
mer agreement  from  attaching  to  the  subsequent  holding, 
I  think  the  terms  of  a  new  tenancy  remain  open,  and  then, 
no  new  arrangement  having  been  made,  it  is  for  the  jury 
to  say  what  was  a  fair  sum  to  be  paid  under  that  new 
holding.  For  the  second  point,  namely,  the  £7  borrowed 
by  the  servant;  it  had  been  said  by  the  defendant's  counsel 
that  a  servant  has  no  right  to  borrow  money  which  shall 
be  charged  to  her  master,  especially  as  the  money  had 
not  been  proved  to  have  been  laid  out  for  the  defendant's 
child;  yet  the  defendant  had  paid  a  sum  into  Court  on  the 
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1842.        whole  declaration^  and  therefore  he  acknowledged  the 
plaintiff's  right  to  claim  on  every  item. 

Verdict  for  the  plaintiff  for  the  whole  amount. 

Crawder  and  Pouiden,  for  the  plaintiff. 

Cockbum  and  Ball,  for  the  defendant. 

[Attomies— ^rotm  ^  Jacob^  and  ElderUm  4-  PkiUoU.J 


BEFORE  MR.  JUSTICE  WIGHTMAN. 


Jtthf  13M.  Regina  V.  Randall. 

On  an  indict-     xNDICTMENT  for  a  nmsance^  in  building  and  oontinu- 
Mnce,  itwas      iug  a  wharf  in  the  navigable  river  Itchen.     Plea,  not 

proTed  on  the       «„:i4.„ 
part  of  the  pro.  g^V« 

•ecuiion,  that  -poT  the  prosccution^  it  was  proved  that  the  wharf  was 

naiunce  com-  built  between  high  and  low  water  mark^  and  projected 

erected  overV*  over  a  portion  of  the  river  on  which  boats  formerly  passed. 

rUer**betwcen  ^^^  ^^^  defence,  it  was  shewn  that,  before  the  erection 

high  and  low  ^  the  wharf,  there  was  no  means  of  unloading  trading 

water  marlc,  .5 

where  boau  vessels  in  the  river,  except  by  lightening  them  in  the  mid- 

fore*to*pa«f.*"  die  of  the  stream,  and  then  getting  them  at  high  water  on 

fcndant  it^ww"  *^  **^®  ™^^  between  high  and  low  water  mark.     Since  the 

shown  that  the  ercctiou  of  the  wharf  in  question,  such  vessels  had  been 

wharf  was  a  ■.,,.  iii  /•«•  t       ^ 

convenience  to  Unloaded  at  it,  and  thus  the  centre  of  the  nver  was  kept 

Lmuch  M  *""  clear,  and  the  general  navigation  improved. 

burden^cou'iF  ^^  ^^  Contended  for  the  prosecution,  that,  in  point  of 

come  to  unlade  law,  the  vcrdict  must  be  for  the  crown,  if  the  jury  should 

at  the  wharf, 

which,  before 

the  building  of  the  wharf,  anchored  in  the  middle  of  the  river ;  and  that  the  channel  of  the  river 

was  by  this  convenience  kept  dear. 

Held,  that  the  question  for  the  jury  was,  whether  the  wharf  occasioned  any  hinderance  to  the 
navigation  of  the  river  by  vessels  of  any  description,  and  not  whether  the  erecting  of  the  wharf 
had  caused  a  benefit  to  the  navigation  in  general. 
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find  that  the  wharf  covered  any  part  of  the  soil  of  the  river        ig42. 

over  which  boats  formerly  navigated.     For  the  defendant, 

it  was  nrged  that,  although  the  wharf  covered  a  portion  of 

the  river  over  which  boats  formerly  went,  yet,  that  it  was 

for  the  jury  to  say  whether  in  foci  any  sensible  nuisance 

or  impediment,  to  the  navigation  of  the  river  by  the  public, 

had  been  occasioned  by  the  act  of  the  defendant ;  and 

that,  in  coming  to  their  conclusion,  the  jury  were  justified 

in  taking  into  consideration  the  effect  produced  by  the 

building  and  use  of  the  wharf  in  keeping  clear  the  channel 

of  the  river.  The  cases  of  Rex  v.  Russell  {a),  Rex  v.  Ward  (6), 

and  Rex  v.  TindaUie),  were  cited. 

WioHTHAN,  J.,  (in  summing  up),  left  it  to  the  juiy  to 
say,  whether  the  wharf  itself  occasioned  any  hinderance  or 
impediment  whatever  to  the  navigation  of  the  river  by  any 
description  of  vessels  or  boats ;  and  told  them  that  they 
were  not  to  take  into  their  consideration  the  circumstance 
that  a  benefit  had  residted  to  the  general  navigation  of  the 
river  by  the  mid-channel  being  kept  dear,  as  proved  by 
the  defendant's  witnesses. 

The  jury,  however,  could  not  agree  upon  their 
verdict;  and,  after  being  locked  up  through- 
out the  night,  were  discharged. 

BonyMS,  Seijt.,  Erie,  and  Sewell,  for  the  prosecution. 

Crowder,  Cockbum,  and  BtUt,  for  the  defendant. 

(a)  6  B.  &  C.  566.  (e)  6  Ad.  &  E.  143.    See  also  the 

(b)  4  A.  &  £.  384.  cases  there  referred  to. 
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DORSETSHIRE  ASSIZES. 

BEFORE  MB.  JUSTICE  WIOHTHAN, 

July  18M.  Carter  r.  Filliter. 

The  plaintiff  X  RESPASS  for  taking  the  plaintiff's  goods  and  breaking 
ercise  the  office  ^^  close. — Plea,  Not  guilty,  "by  statute.'^ 
Md^ke  a""*'  "^^  plaintiff  had  been  appointed  churchwarden  of  Wool, 
T«tc  for  w«  die-  in  Dorsetshire,  for  seyeral  years  previous  to  1841,  but  in  that 
had  heen  ap-  year  he  declined  to  act,  on  the  ground  that  another  person 
warden  of  a"  "  ^^  appointed  churchwardcn  for  1841,  who  had  refused  to 
the  unionT^'***"  be  swom  into  office.  The  Poor  Law  Commissioners  after- 
Whereupon  ihe  wards  issued  an  order  requiring  the  parish  officers  of 

defendant*  the     __     .  ,  .,«,., 

clerk  to  the  Wool  to  pay  the  portion  due  from  that  parish,  as  a  dis- 
diani,obSned  ^^^  ^^  *^®  Warcham  Union,  formed  under  the  Poor 
by  their  direc-    La^  Amendment  Act  (a).    The  plaintiff  refused  to  inter- 

tion  a  warrant  ^  '  '^ 

of  justices  to  fere  as  a  parish  officer  in  making  a  rate  to  raise  the  money, 

mount  claimed  Bud  Contended,  first,  that  another  churchwarden  had  been 

Uff  *8  gwldslin-  appointed ;  and  secondly,  that  Wool  was  a  chapeliy,  and 

der  2  &  3  Vict,  {hat  the  churchwardcn  was  not  therefore  a  parish  officer,  ex 

c  84,  s.  1.  XT  # 

Upon  trespass  officio  (6).    The  board  of  guardians  directed  the  defendant, 

puSntiff  fo^  thL  ^^'^  W8S  their  clerk,  to  apply  to  the  justices  for  a  warrant 

He^"hlt  this  ^  ^^^  *^®  amount  under  2  &  8  Vict.  c.  84,  s.  1.     The 

trespass  was  an  magistrate  granted  the  warrant:  the  board  of  guardians 

act  done  in  pur-        ^,  ..  ,.,,,..,, 

suanceofthe  entered  a  resolution  on  their  book,  directing  the  de- 

th^  plI^^Law  feJidant   that  the  warrant  should  be  enforced  against 

Anaendment  the  plaintiff  in  the  first  instance,  unless  the  amount  was 

therefore  the  paid  by  the  parish  officers  before  a  certain  day.      'Hie 

enUtied  to  no-  plaintiff  did  not  pay  on  the  day  appointed.    The  defendant 

andtothtotlier  ^^^  *^®  Warrant  to  a  constable,  and  directed  him  to  go 

protections  af-  in  the  first  iustaucc  to  the  plaintiff's  house  and  seize  his 

fordedby4&5  ^ 

w.  4,  c.  76,       goods ;  and  if  the  levy  could  not  be  made  there,  then 

s.  104. 

(a)  4  &  5  Will.  4,  c.  76,  b.  26. 
(6)  R.  V.  InhaH  of  North  Riding  of  Yorkshire,  6  A.  &  £.  863. 
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to  proceed  to  make  it  off  the  goods  of  the  other  parish         jgig, 
officers  of  Wool,    The  kvy  was  made  off  the  plaintiff's 
goods,  which  were  sold^  and  the  present  action  was  to  re- 
cover damages  therefore. 

The  warrant  issued  by  the  justices  was  defectiye^  by 
reason  that  it  did  not  shew  the  jurisdiction  of  the  justices. 

It  was  submitted  for  the  defendant^  that  the  plaintiff 
must  be  nonsuited^  on  the  ground  that  the  defendant  was 
entitled  to  notice  of  action,  and  to  the  benefit  of  the  otbei: 
prot^tions  which  were  afforded  under  section  104  of  the 
Poor  Law  Amendment  Act. 

•  For  the  plaintiff  it  was  insisted  that  the  defendant  was 
not  so  entitled,  inasmuch  as  the  trespass  was  not  an  act 
done  in  pursuance  of  the  Poor  Law  Amendment  Act. 

WioHTMAN,  J.J  allowed  the  objection ;  and  the  plaintiff 
iras 

Nonsuited. 

Bompasj  Serjt.,  Cockburfij  and  Hodges,  for  the  plaintiff. . 

'    Erie  and  Barstow,  for  the  defendant. 

[Attoniies — Pearson^  and  FiUUer,'] 


'■  Afterwards,  in  Michaelmas  Term,  jBompo^^  Serjt.,  applied 
to  the  Court  to  set  aside  the  nonsuit,  and  grant  a  rule  for 
a  new  trial;  but  the  application  was  refused. 
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DEVONSHIRE  ASSIZES. 
{Crown  Side.) 

BBFORB  HB.  JUSTICB  CRB8SWBLL. 


Juhf  2Srd» 

The  prisoner 
made  his  de- 
fence before 
the  committing 
magistrate,  and 
on  his  trial  he 
relied  on  mat- 
ter of  excuse 
wholly  repug- 
nant to  his  for- 
mer statement. 
That  former 
statement  had 
not  been  given 
in  evidence  in 
the  case  for  the 
prosecution, 
and  therefore 
the  Court 
would  not  al- 
low it  to  be 
read,  after- 
wards, to  con* 
tradict  the  de- 
fence act  op  on 
trial 


Beoina  v.  Powell. 

iHE  prisoner  was  indicted  for  forging  and  nttering  a 
certain  order,  purporting  to  be  an  order  from  Robert  Petre^ 
addressed  to  Messrs.  N.  8c  Son,  requiring  them  to  deliver 
to  T.  W.  a  ton  of  coals,  and  to  place  tbe  same  to  tbe  ac- 
count of  tbe  said  Bobert  Fetre,  with  intent  ftc. 

The  prisoner's  defence,  on  his  examination  before  the 
ooiamitting  magistrate,  was,  that  the  order  in  question 
was  not  forged  by  him,  and  the  handwriting  was  none  of 
his. 

On  the  trial  at  the  assizes,  the  forging  and  uttering 
were  proted ;  but  the  prisoner's  examination  was  not  put 
in  eyidence.  The  defence  now  set  up,  was,  that  the  prisoner 
wrote  the  order  by  the  authority  of  Robert  Petre's  wife, 
and  that,  respecting  orders  of  this  sort,  she  acted  for  her 
husband, 

Bawe,  for  the  prosecution,  then  offered  to  put  in  the 
prisoner's  prerious  denial  of  the  handwriting  contained  in 
his  examination. 

Cresswell,  J. — ^Tou  might  have  given  that  evidence  in 
chief;  as  you  did  not  do  so,  I  think  you  cannot  offer  it  now 
to  contradict  the  prisoner's  witnesses. 

Verdict— Not  Guilty, 
Roioe,  for  prosecution. 

Ettioit,  for  prisoner. 

[Attornie»— rtintfr,  and  Frian) 
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1842. 

Begin  A  r.  John  Nokman.  Jufy26tk. 

XiMBEZZLEMENT. — ^The  prosecutors  were  owners  of  a  Embesiievient 
vesselj  and  the  prisoner  was  in  their  sernce  as  her  master.  "^^|^JS^' 
The  vessel  was  chartered  to  carry  culm  from  Swansea  to  ""^  conceri- 

"^  ment.  If,  tbere- 

Plymouth,  for  a  coal  merchant  resident  at  the  latter  place,  fore,  instead  of 

The  culm  when  delivered  at  Plymouth  weighed  216  tons^  proprUtion*o7' 

and  the  prisoner  received  payment  from  the  coal  merchant  ^^^'^^ 

for  the  freight  accordingly.     When  he  was  asked  for  his  rendering  Mi 

ftccountf  adnits 

account  by  an  owner^  he  delivered  a  statement^  acknow-  the  approprin- 

ledging  the  delivery  of  210  tons^  and  the  receipt  of  freight  Hghtinhkai^u; 

for  so  much.    Being  further  asked  whether  this  was  all  "^^^^^^^^^ 

he  had  received,  he  answered,  that  there  was  a  difiPerence  setting  up  an 

excuse*  no  mat- 

of  five  tons  between  the  weighing  at  Swansea  and  the  ter  how  frivo- 
weighing   at  Plymouth,  and  that  he  had  retained  the  In'^kiQg^fnd^ 
balance  for  his  own  use,  according  to  a  recognized  custom  ^**^'"?'  ^" "® 
between  owners  and  captains  in  the  course  of  business. 

There  was  no  evidence  of  the  alleged  difference  of  mea- 
surement in  weighing,  or  of  the  custom  asserted  by  the 
prisoner. 

Cbbsswbll,  J.,  (in  summing  up). — I  think  that  this  does 
not  amount  to  embezzlement.  Embezzlement  necessarily 
involves  secrecy:  the  concealment^  for  instance,  by  the 
defendant  of  his  having  appropriated  the  money.  If, 
instead  of  denying  his  appropriation,  a  defendant  imme* 
diately  owns  it,  alleging  a  right,  or  an  excuse  for  retaining 
the  sum  detained,  no  matter  how  frivolous  the  allegation, 
;Stid  although  the  fact  itself  on  which  the  allegation  rests 
were  a  mere  falsification;  as  if,  in  the  present  case, 
although  it  should  turn  out  that  there  was  no  such  differ* 
ence  as  that  asserted  by  the  captain,  between  the  tonnage  as 
measured  at  Swansea  and  at  Plymouth,  or  that  there  was 
no  such  custom  as  is  set  up.    I  do  not  say  to  what  species 
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1842.        ^^  offence  this  may  amount^  but  in  my  opinion  not  to 
embezzlement. 

Verdict— Not  Guilty. 

Merivakj  for  the  prosecution. 

.    Rowe,  for  the  prisoner. 

See  the  case  of  Rex  v.  Hodgson^  3  C.  &  P.  422. 


CORNWALL  ASSIZES. 

{Cimi  Side.) 

BEFORE  MR.  JUSTICE  ERSKiNE. — (Special  Jury.) 


Mar.  26th.      T^ox  V.  Frith  and  Others^  Partners  in  the  West  Mining 

Association. 

In  an  action  on  AsSUMPStT  on  a  promissory  note  for  £1385.— The 

a  promissorT 

note,  the  note  note  was  made  by  the  defendants^  and  was  payable  to  the 
S'pSr'Iail.rre^  plaintiff,  and  in  these  words :- 

ceived  in  Pen- 
nance  shares, 

pursuant  to  an-  "  £1385.  Loudou,  17th  Aug.,  1839. 

te»ct  ;"^no'con-  We  jointly  promise  to  pay  J.  Pox  the  sum  of  £1385,  on 
fi^un'^nld :-  ^^^  ^^^  ^^7  of  August,  1841,  for  value  received  in  Pennance 
Held,  that  this   Shares,  pursuant  to  annexed  contract. 

special  descrip- 
tion of  the  con-  (Signed)  Frith,  and  the  other  Partners  of  the 

Si'n"fe'3idnot  Wcstem  Mining  Association.'' 

render  it  in- 
cumbent on  the  jf  Q  contract  was  in  fact  annexed.  Plea,  that  the  defendants^ 

plaintiff  to  put  ^  ' 

In  any  contract   did  uot  make  the  note;  with  a  special  plea,  that  th& 
ment  beside  '    plaintiff  was  a  partner  with  the  defendants  in  the  same 
Z'JSltL^l  transaction,  &c. 
bUsh  his  case.        The  making  of  the  note  was  proved  by  the  plaintiff,  and 
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Crawder  and  M.  Smithy  for  the  defendants^  subnutted  1842. 
tliat  the  plaintiff  was  farther  bonnd  to  put  in  the  contract 
referred  to  in  the  note;  for  it  might  be^  that  such  instru- 
menty  on  inspection^  would  be  found  to  qualify  the  note, 
and  to  show  thatj  in  law^  it  was  not  a  promissory  note^ 
but^  on  the  contrary,  that  the  two  documents  taken  together 
amounted  only  to  an  agreement  between  the  parties, 
and  required  that  that  agreement  should  be  declared  on 
specially. 

Ekskine,  J. — ^The  objection  taken  by  the  defendants  is, 
not  that  the  note  cannot  be  read,  but  that  the  contract 
mentioned  in  it  ought  also  to  be  produced  and  proved  as 
part  of  the  plaintiff's  case,  and  that  in  default  of  such  proof 
I  ought  to  direct  a  nonsuit.  But  I  am  of  opinion,  that  it 
is  not  necessary  for  the  plaintiff  to  produce  the  contract. 
The  words  "  For  value  received  in  Pennance  shares,  pur- 
suant to  annexed  contract,^'  are  nothing  more  than  a  state- 
ment of  the  consideration  for  the  note :  that  consideration 
need  not  be  proved  any  more  than  in  the.  common  cases  of 
promissory  notes,  where  the  description  of  the  consideration 
is  value  received  in  coals,  value  received  as  per  bill  deli- 
vered, or  value  received  in  any  other  way. 

Verdict  for  the  plaintiff. 

Erie  and  Butt,  for  the  plaintiff. 

Crowder  and  Montague  Smith,  for  the  defendants. 

[Attoraies— Bti/^  4-  Co.,  and  Weymouth  ^  Co.] 


Afterwards,  the  Court  having  been  moved  on  the  point>  June  2nd, 
as  set  out  in  the  plea,  that  the  plaintiff  himself  was  a 
shareholder  with  the  defendants  in  the  mining  company; 
they  held  that  the  plaintiff,  who  was  only  a  holder  of 
scrip,  and  not  a  registered  shareholder,  had  but  an  inchoate 
right  of  partnership  in  the  company,  and  not  a  perfect 
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right.  That  the  note  had  not  been  made  by  the  defends^ts 
as  directors^  nor  had  the  plaintiff  taken  it  with  any  view 
of  depending  upon  his  right  in  equity  against  the  makers 
of  it^  and  therefore 

Defendants'  role  discharged. 


SOMERSETSHIRE  ASSIZES. 
{Civil  Side) 

BEVOBE  MB.  JUSTICE  CBES8WELL. 


The  defendant 
let  apartments 
in  bia  house  to 
the  plaintiff, 
and  on  a  dis- 
pute arising,  he 
locked  up  one 
of  the  rooms  in 
which  there 
were  certain 
wares  and  mer- 
chandise be- 
longing to  the 
plaintiff,  and 
he  kept  the  key, 
ordering  the 
plaintiff's  ser« 
vant  not  to 
come  on  the 
premises  again. 
The  plaintiff 
himself  left  the 
house,  and  sub- 
lequently 
brought  an  ac- 
tion, of  trespass 
for  the  seizure 
of  his  goods:— 
^tf/<2,  that  there 
was  not  a  sylIB- 
cient  seizure  to 
support  the 
action. 


Hartley  v.  Moxham. 

L  RESPASS  for  seizing  the  plaintiff's  goods.  Plea^  among 
others,  not  guilty. 

The  plaintiff  rented  certain  rooms  of  the  defendant  in 
his  house  at  Clevedon.  On  the  day  in  question,  the  plain- 
tiff had  packed  up  his  goods,  and  was  about  to  take  them 
away,  when  the  defendant  interfered  and  said  the  plaintiff 
should  not  remove  anything  until  his  account  was  paid. 
The  plaintiff  desired  to  know  the  amount  of  it,  but  the  de- 
fendant said  it  was  not  then  ready.  Upon  this  the  plain- 
tiff's wife  desired  her  servant  to  take  the  articles  back 
again  to  one  of  the  rooms  rented  by  plaintiff.  The  defend- 
ant then  locked  up  that  room  and  kept  the  key.  The 
plaintiff  left  the  house,  and  on  the  following  day  the  de- 
fendant ordered  the  plaintiff's  servant  not  to  come  on 
the  premises  again ;  and  neither  the  plaintiff,  nor  any  one 
on  his  behalf,  had  been  there  since  that  time. 

Upon  these  facts  it  was  submitted,  on  behalf  of  the  de- 
fendant, that  the  trespass  in  taking  the  goods  was  not 
proved,  the  defendant  never  having  seized  or  had  possession 


Afterwards,  in  Michaelmas  Term,  the  Court  refused  a 
rule  to  set  aside  the  nonsuit. 

(tf)   8  B.  ft  C.  466;  an  action  it  was  held  that  this  was  a  soffi- 

on  the  case  for  ezcesdye  distress,  dent  seiiure  to  give  the  tenant  a 

There  the  landlord's  agent  went  right  of  action  for  an   excessive 

iipon  the  tenant's  premises,  walked  distress,  and  that  the  quitting  the 

round  them  and  gave  a  written  no-  premises  without  leaving  any  one 

tice  that  he  had  distrained  certain  in  possession,  was  not  an  abandon- 

goods  lying  there  for  an  arrear  of  ment  of  the  distress,  since  the  stat. 

rent,  and  that  unless  the  rent  was  11  Geo.  2,  c.  19,  s.  10,  gives  the 

paid,  or  the  goods  replevied  within  landlord  power    to  impound,  or 

five  daysy  they  would  be  appraised  otherwise  secure  on  the  premises 

and  sold;  and  then  he  went  away,  not  goods   distrained  for  rent  in  ar* 

leaving  any  perron  in  possession :  rear. 
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of  them  j  and  that  the  remedy  should  have  been  sought  by 
an  action  of  trover. 

For  the  plaintiff,  it  was  argued,  that  to  prevent  a  person 
from  dealing  as  he  pleased  with  his  goods,  and  to  lock 
them  up,  was  a  trespass;  and  that  the  defendant  had  by 
his  act,  acquired  a  suflSident  possession  of  them  to  entitle 
Mm  to  maintain  trespass,  by  reason  of  that  possession, 
against  any  other  person  as  a  wrong-doer.  Swan  v.  The 
Earl  of  Falmouth  (a)  was  dted  to  show  that  actual  seizure 
was  not  necessary  to  make  the  party  a  wrong-doer. 

Cb£sswell,  J. — ^I  think  this  is  not  a  sufficient  seizure 
to  entitle  the  plaintiff  to  maintain  trespass. 

Plaintiff  nonsuited. 

Erie  and  Barstow,  for  the  plaintiff. 

Bompaa,  Seijt.,  for  the  defendant. 
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Augi  lOM.  Queen  r.  The  Inhabitants  of  Gloucestershire. 

A  bridge  had     Indictment  under  22  Hen.  8,  c.  5,  for  not  repairing 

been  built  be-  .   .     ..   ,  .      ,.   .    .  \         ,     -    ,      ™ 

fore  48  Oeo.  3,  a  Certain  highway  next  adjoining  to  each  end  of  the  West 
of  water!"Se  Warmlcy  bridge^  in  the  parish  of  Siston  and  Bitton^  in  the 
stream  was        county  of  Gloucester,  leading  firom  Bristol  to  Marshfield. 

never  known  to  ''  .  ^    .  '  " 

be  dry,  but  in       Plea,  Not  guilty. 

depth  only  The  prosecutors  were  trustees  acting  under  the  provi- 

and"^liffwt.  «i^^  0^  S9  ^^-  8'  intituled  "An  Act  for  repairing,  &c.. 
It  was  part  of  a  the  roads.  &c.,  round  the  city  of  Bristol.'* 

sheet  of  water  ,-„.,.  ,,  .  .  ,    , 

crossing  low  The  indictment  was  removed  by  certiorari,  and  the  venue 

place  ^here  ^  ^^  awarded  into  the  county  of  Somerset,  upon  suggestion 
the  bridge         ^^  fey  Order  of  the  Court. 

crossed  it,  it  "^ 

was  confined  by  The  bridge  was  built  before  the  stat.  43  Geo.  3,  c.  59(a), 
to  prevent  it  and  it  couvcyed  the  turnpike  road  at  a  level  from  Bristol  to 
iWhTa^in'  Marshficld,  between  parapet  walls  over  a  stream  of  water, 
ing  meadows,     ^hich  rosc  in  the  parish  of  Siston,  and  passed  through 

The  judge  left  •  «        ^  ««  .  i 

it  to  the  Jury  scvcral  pouds  OT  picccs  of  Water.  This  stream,  at  the 
structure  were  placc  whcre  West  Warmley  bridge  crosses  it,  was  con- 
strVamof wifur  *"^®^  between  brinks,  which  prevented  its  overflowing  the 
for,  if  so,  it  was  adjacent  land  in  the  winter,  when  the  water  averaged  2^ 

not  necessary 

that  it  should  feet  in  depth;  but  the  stream  was  never  dry  at  any  time 
^Jienw^ortbe  of  the  year.  The  approaches  to  the  bridge,  for  300  yards 
public  under  43  ^^  ^^^  gj^^  ^  ^^  several  parishes  of  Siston  and  Bitton, 

Geo.  o,  c  69,  * 

s.  5,  but  the  ^^^  43  q^o.  3,  c.  59.  8.  5.  And  liable  to  maintain  or  repair,  unlets 
liable  to  repair  for  the  more  clearly  ascertainingthe  such  bridge  shall  be  erected  in  a 
it.  description  of  bridges  hereafter  to  substantial  and  commodious  man- 
be  erected  (which  inhabitants  of  ner,  under  the  direction  or  to  the 
counties  shall  and  may  be  bound  satisfaction  of  the  county  surveyor, 
or  liable  to  repair  and  maintain),  or  person  appointed  by  the  justices 
be  it  enacted,  that  no  bridge  here-  of  the  peace  at  their  genera]  quar- 
after  to  be  erected  or  built  in  any  tor  sessions  assembled ;  and  which 
county,  by  or  at  the  expense  of  any  surveyor  or  person  so  appointed  is 
individual  or  private  person,  body  hereby  required  to  superintend  and 
politic  or  corporate,  shall  be  deemed  inspect  the  erection  of  such  bridge 
or  taken  to  be  a  county  bridge,  or  when  thereunto  requested  by  the 
a  bridge  which  tbe  inhabitants  of  party  or  parties  desirous  of  erecting 
any  county  shall  be  compellable  or  the  same,  &c. 
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were  out  of  repair  on  the  day  of  taking  the  inquest^  and         \S42. 

before  then.  "^[^ 

For  the  prosecution  Begina  v.  Oxfordshire  (A)  and  Re-  v. 

Inhabitants 
ffina  V.  Derbyshire  (c)  were  cited^  in  which  last  it  was  held  of 

that  a  cnrsus  aquae  was  not  necessary  to  constitute  the  pas- 
sage over  it*to  be  such  a  bridge  as  that  the  county  should 
be  rendered  liable  to  repair  it. 

For  the  defendants^  it  was  contended  that^  if  this  were 
a  bridge  because  there  was  here  a  flumen  aquse  ^th 
a  road  over  it,  then  any  board  or  tree  laid  across  a  stream, 
so  that  people  might  pass  dry-shod,  would  be  a  bridge,  and 
render  the  inhabitants  liable  to  repair  it.  And  moreover, 
in  this  particular  instance,  the  inhabitants  of  Gloucester* 
shire  never  yet  had  repaired  the  structure  in  question. 

Cresswell,  J.,  in  summing  up. — There  may  be  such 

structures  as  have  been  mentioned  by  the  counsel  on  behalf 

of  the  defendants.   If  you  are  satisfied  that  this  structure  is 

a  bridge  your  verdict  must  be  for  the  crown,  for  it  is  not 

disputed  that  it  is  out  of  repair.     If  it  has  been  erected 

for  the  convenience  of  the  public  in  passing  over  a  stream 

of  water  I  am  of  opinion  that  it  is  a  county  bridge,  and 

renders  the  county  liable  to  repair  it,  though  the  bridge 

might  not  have  been  necessary  for  the  convenience  of  the 

jpublic  when  it  was  built. 

Verdict — Guilty. 

Bompas,  Seijt.,  applied  for  costs  under  6  &  6  Will.  4, 
c.  50,  s.  98. 

C&EsswELL,  J. — This  is  not  the  Court  before  which  the 
indictment  is  preferred.  Sect.  98  applies  to  cases  men- 
tioned in  s.  94. 

Bompas,  Serjt.,  and  Carrow,  for  the  prosecution. 
Erie  and  Butt,  for  the  defendants. 

[Attomiei — Osbomes  ^  Ward,  and  BloxtomeJ]    • 
(5)  1  B.  &  Ad.  289.  (c)  L.  J.  Vol.  I],  Mag.  Cases,  51. 
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WILTS  SUMMEE  ASSIZES. 

BBFORB  MB*  JU8TICB  CBB88WBLL. 

Aug,  15(A.  Snelgboyb  v.  Stbybns  and  Otiiers. 

A  witness  be-     1 RESPASS  foT  breaking  and  entering,  ftc. — ^Plea,  Not 

?.V.;°S»'ta   g«aty  (by  statute). 

court  a  docu-         fptg  action  was  for  a  seizure  made  by  "virtue  of  a  irarrant 

ment  in  his         ,  '^ 

possession,  is     issued  by  the  defendants  as  oommissioners  under  a  Court 
duM  itri/re.'    of  Bequests'  Act. 

h^hlfve*^-      ^*  ^^  necessary  in  the  course  of  the  trial  to  produce 
ceived  any  no-  the  rccord-book  of  the  Court  of  Bequests,  and  the  warrant 

tice  to  produce^ 

nor  been  served  of  execution ;  and  the  attorney  for  the  now  defendants  was 

p«nA%u€M       ^o  the  officer  of  the  Court  of  Bequests,  who  had  custody 

t«<^m-  of  both  the  documents.    He  had  received  notice  to  produce 

the  former  only;  and  when  the  warrant  of  execution  was 

called  for  by  the  plaintiff,  the  witness  had  it  in  Courts  but 

he  would  not  shew  it. 

Cbesswell,  J. — ^A  witness  here  sworn  to  give  evidence, 
and  having  a  document  in  his  possession,  may  be  compelled 
to  produce  it ;  he  is  just  as  much  under  the  control  of  the 
Court  in  this  respect  as  if  he  had  brought  the  document 
under  a  subpoenft  duces  tecum. 

The  document  was  produced. 

Brkf  Bere,  and  Merewether,  for  the  plaintiff. 

Crowder  and  Butt^  for  the  defendants. 

ikrxmmei^Breti^  and  Buth  ^  5bfi.] 
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1842. 
Stbvens  r.  Clabk^  Esq.  j^g,  \^th. 

JL  KESFASS.— P(Hr  &lae  imi^oiiment.  After  a  sum- 

Plea,  General  issue,  "  by  statute."  i°forii!iJ"^^^^ 

Samuel  Noble,  and  Anne  bis  wife,  came  before  the  de-  was  given  be- 
fendant,  who  was  a  justice  of  the  peace  for  the  county  of  trate  that  the 
Wilts,  and  complained  against  the  plaintiff  for  a  nuisance,  whom 'the  sum- 
The  defendant  then  issued  a  summons  to  the  plaintiff  to  "°"« ^»<*  ^«*» 

*   ^  granted  was 

appear  and  answer  the  complaint  at  the  petty  sessions  on  a  going  out  of  the 
certain  day.  But  before  that  day  the  defendant  was  informed  j^rUdicdon' 
that  the  plaintiff  was  going  out  of  the  jurisdiction  of  the  JjJ'ue^hiiX'l 
defendant,  and  he  thereupon  sent  for  the  superintendent  of  '*"^  <^nd  the 

peraon  wan 

the  police,  and  told  him  he  was  wanted  to  take  the  plaintiff  taken  into  cui- 
into  custody.  The  complainant  and  his  wife  were  present^  war^*  brought' 
and  the  defendant  read  over  an  information  which  was  con-  ^i*  action 

against  the  ma- 

cerning  the  plaintiff  leaving  the  town,  and  then  a  warrant  gistrate  for  false 

to  take  him  into  custody  was  signed  by  the  defendant,  and  At  the  trial  the 

delivered  to  the  constable.  ;rr."d7n«. 

On  the  part  of  the  defendant  the  information  was  not  »'»**  *5*  ''*'' 

''  rant,  but  not 

put  in,  but  the  summons  and  warrant  only.  the  informa- 

tion .—Held, 

Cresswell,  J.,  to  Erie,  who  was  of  counsel  for  the  de-  dence  was  not 

fendant. — Have  you  any  authority  that  the  warrant  itself  is  'haiThe  magis. 

evidence  of  an  information  ?  If  not,  you  must  give  evidence  ^"^f^^maUon 

of  the  information  upon  which  the  warrant  was  issued ;  and  to  justify  his 

in  the  absence  of  such  evidence,  I  think  that  the  warrant  prehension, 

does  not  prove  that  there  was  an  information  on  oath  upon  i^properTn-^"* 

which  to  found  it.  formation,  the 

magistrate  is  * 
guilty  of  an  act 

Erk. — ^There  is  a  difficulty  about  the  infiinnation,  and  I  of  false  im- 
do  not  put  it  in*    The  question  therefore  will  be  one  of  fMuhTj^hrs^war- 
damages  only.  ^^^^' 

Cbesswbll,  J.,  (in  summing  up). — If  a  magistrate  issues  a 
warrant,  he  must  be  able  to  shew  his  information,  else  there 
is  no  foundation  for  the  warrant.  There  is  a  summons  in 
this  case,  and  as  the  plaintiff,  it  appears,  was  going  off,  the 
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constable  takes  liim  on  a  warrant  from  the  defendant. 
There  is^  therefore^  here  a  warrant  without  information  on 
oath  upon  which  to  ground  it.  The  warrant  is  execated^ 
and  therefore  the  whole  imprisonment  is  illegaL  The  Tcr* 
diet  must  be  for  the  plaintiff. 

Verdict  for  the  plaintiff! 

Crotvder,  Bere,  and  Merewether,  for  the  plaintiC 
Erie  and  Moody,  for  the  defendant. 


[Attornies — Brent,  and  Webber.'] 


BRISTOL  ASSIZES. 

BEFORE  MR.  JUSTICE  WIGHTMAN. 


CooK  V.  W.  Long. 

UeBT  hj  the  indorsee  of  a  promissory  note  against  the 
maker. 

Plea^  No  consideration,  and  that  the  defendant  made  the 

note  for  the  accommodation  of  B.  Long,  and  that  the 

plaintiff  received  the  note  with  notice  to  that  effect,  that 

there  was  no  consideration  for  the  delivery  of  the  note  to 

miasory  note  in  the  plaintiff,  and  that  he  held  it  without  value. 

his  own  nAmCy 

The  defendant's  father  bought  sheep  of  the  plaintiff,  and 
for  the  payment  for  them  the  defendant  gave  the  plaintiff 
a  promissory  note  in  his  own  name.  There  was  not  any 
consideration  to  the  defendant  for  the  note,  nor  was  the 
defendant  in  partnership  with  his  father  in  any  manner. 

It  was  submitted  for  the  defendant,  that  the  note  in 


Aug.  24M. 

Tlie  defend- 
ant's father 
owed  the  plain* 
tiff  money 
for  goods 
sold;  and  for 
the  price  of 
these  goods, 
the  defendant 
made  his  pro- 


ahd  gave  it  to 
the  plaintiff, 
who  was  cog- 
nisant of  all  the 
fiicts,  and  that 
the  defendant 
had  received  no 
consideration 
for  the  note: 
^^Heldt  that 
the  above  cir- 
cumstances could  not  be  given  in  evidence  under  a  plea  of  ''  accommodation  bill/'  and  that 
there  was  in  this  case  an  original  liability  on  the  part  of  the  defendant,  and  that  for  a  good  con- 
■ideration,  vis.  family  affection. 


WESTERN  CIRCUIT,  6  VICT,  511 

question  was  for  the  accommodation  of  another  person,         1842. 
and  that  the  plaintiff  taking  it  with  notice  took  it  as  de- 
scribed in  the  plea,  with  all  the  consequent  disabilities  at- 
taching to  it  as  an  accommodation  note. 

WiOHTMAN,  J. — It  is  not  property  a  note  for  the  accom- 
modation of  any  one;  it  is  a  note  given  and  a  sum  of 
money  due  for  a  bygone  debt;  but  it  is  an  original  lia- 
bility on  the  part  of  the  defendant,  and  the  consideration 
of  the  debt  is  family  affection.  I  think  that  on  these  facts 
the  plaintiff  is  entitied  to  his  verdict. 

Verdict  for  the  plaintiff. 
Stone^  for  the  plaintiff. 

Erk,  for  the  defendant. 

[Attornies — Woodford,  txi^  Shaltock.'} 


Begina  v.  Lucy.  .      ^, - 

_  Auff.  225M. 

INDICTMENT  on  the  58th  sect,  of  the  Reform  Act,  2  &  a  voter  hav. 

8  Will.  4,  c  45,  for  giving  a  false  answer  at  the  time  of  {Sf  ^^facnw 

voting  for  members  of  Parliament.    The  first  count  stated,  •»n«^  '*»«  >"^ 

.  .      registration, 

that  there  had  been  an  election  of  members  to  serve  m  caDnot  be  in- 
Parliament  for  the  city  of  Bristol,  and  that  the  defendant  2  w.  4,V45, ' 
claimed  to  be  entitled  to  vote  at  such  election  in  respect  [Jat  he  blj*  tin 
of  the  occupation  of  a  certain  house  in  Lodge-street;  that  ^^^  •*»«  qus^^- 
the  defendant  tendered  his  vote,  and  the  sheriff's  deputy  sberirs  deputy 
put  the  following  question  to  him  (2  Will.  4,  c.  45,  s.  58) :—  Sedle^hi  '* 
*' Have  you  the  same  qualification  for  which  your  name  was  ▼ot^tendewhit 
originally  inserted  in  the  register  of  voters  now  in  force  for  over  to  him  the 
the  dty  and  county  of  Bristol  ?''  To  which  he  made  answer,  'aUon  fiom  the 
" I  have/'  whereas  the  said  defendant  had  not,  &c.  wgUter. 

The  sheriff's  deputy  stated,  that,  on  the  defendant  ten- 
dering his  vote^  he  had  asked  him  the  question  as  set  out 

ll2 
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1842.  ^  ^^^  ^^  count;  but  that  he  did  not^  at  the  end  of  that 
question,  read  from  the  register  the  line  in  which  Mr. 
Lucy's  name  and  qualification  were  inserted. — "Jjocj, 
William,  House,  Lodge^street/' 

WiOHTMAK,  J. — The  particular  qualification  ought  to 
have  been  read  over.  As  it  is,  the  defendant  could  not  be 
indicted  for  wilfblly^  knowingly,  and  falsely  giving  a  wrong 
answer  (a). 

HiB  Lordship  directed  an  acquittal 

Verdict— Not  Guilty. 

Butt  and  Stone,  for  the  prosecution. 
Bompas.  Serjt.,  and  /•  G.  Smith,  for  the  defendant. 
[Attornies— ITJfi^,  and  H.  W.  HaiL] 

(a)  2  Will.  4,  c  45,  m,  27,  28,  Arc.  f  as  the  ease  may  6e,  epeeifymg 
58.  The  third  question  in  •.  58  in  each  case  the  particulars  of  the 
IB  in  these  words,  "  Have  you  the  gualificatiou  as  described  m  the 
same  Qualification  for  which  your  register »**"}  See  the  case  otJleg,^, 
name  was  originally  inserted  in  the  Dodsworth^  8  C.  &  P.  218 ;  and  the 
Register  of  Voters  now  in  force  cases  of  Reg,  v.  Bother,  Beg.  ▼. 
for  the  County  of  &c.,  [^or,  for  the  EUis,  and  Beg,  y.  Spalding,  post. 
Riding  &c.,  or  for  the  City 
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BowcLiFFE  V.  MuRBATj  Larkin^  and  Petty.  Auff.  29th. 

±  RESPASS  for  assaultiiig  the  plaintiff  and  taking  him  Trespau  wu 

Irom  the  council-house  in  Bristol  to  a  police-station  there^  three^def^^'^ 

and  to  the  Great  Western  Railway  Terminus,  and  from  J^^^commit- 

there  to  Oxford,  and  there  detaining  him  in  prison  for  tedinBriatoL 

o  *  Two  of  them 

twenty-five  days.    All  the  circumstances  of  the  trespass  were  constables 

were  laid,  severally,  to  have  been  "without  reasonable  or  hl^come'do^n 

probable  cause.-  ^  Sn^'i''" 

Plea  by  Murray  and  Larkin,  Not  guilty.  Petty  pleaded  Bristol  (thas 

specially,  that  a  gelding  of  his  had  been  stolen  in  Oxford-  assault)  on  sus- 

shire,  and  that,  suspecting  the  plaintiff  to  have  stolen  it,  he  baviM^stden  a 

went  from  that  county  with  the  other  two  defendants,  Horse  belonging 

•^  to  the  other 

constables  in  the  county  of  Oxford,  to  Bristol,  where  the  defendant  in 

plaintiff  lived,   and  found  the  horse  in  his   possession,  xhe^decii^tion 

wherefore  he.  Petty,  requested  the  other  two  defendants,  I'^l^^^H^^ 

being  then  constables^  tp  carry  the  plaintiff  before  the  mayor  have  been  done 

•of  Bristol  to  be  examined  touching  the  premises,  the  said  wondbu  or  pro- 

mayor  then  being  the  nearest  justice,  &». ;  that  the  mayor  xlfe  two  w*n- 

said  he  had  not  any  jurisdiction  in  the  matter,  as  the  horse  "taWes  pleaded 

*  •  not  guilty  only: 

had  been  stolen  in  the  county  of  Oxford ;  and  that  the  de-  ^Heid,  that 
fendant  Petty  did  then  request  the  other  defendants,  being  the  spedai  mat! 
constables,  8cc.,  to  take  the  plaintiff  to  Oxford;  and  that  the  l^ll^afu^^'of 
magistrate  at  Oxford  made  out  his  warrant  of  committal   damages,  to 

111.'         1  .  1  1  show  that  there 

and  dehvered  it  to  the  constables  Murray  and  Larkin.  was  reasonable 

The  defendants  Murray  and  Larkin  were  poUce-con-  SJus^rbut," 

stables,  but  not  of  Bristol.    Petty  was  a  private  individual  J^' ou^'Jf  "* 

whose  horse  was  alleged  to  have  been  stolen,  and  the  theirjunsdic- 

1   •    ..i»  .     1     <•   1       .«     ^  tion,  they  were 

plamtiff  was  suspected  of  the  theft.  not  entitled  as 

No  application  was  made  to  the  Bristol  magistrates  by  ^2UmX'c. 

the  defendants  Murray  or  Larkin  for  a  warrant  before  12,  s.  5,^togive 

they  took  the  plaintiff;  and  it  was  not  proved  on  behalf  matter  in  evi- 

of  the  defendant  Petty  that  any  horse  of  his  had  been  the  general 

stolen,  or  that  the  horse  found  upon  the  plaintiff  was  that  Ir^"  J^e  ' 

of  this  defendant.  trespasses. 
The  circumstances  of  the  plaintiff's  trial  at  Oxford  on 
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1842.  1st  March,  1841,  were  shewn,  the  eyidence  ^ven  agamst 
him  by  the  defendant  Murray,  and  his  subseqnent  ac- 
quittal. 

For  the  defendants  Murray  and  Larkin,  evidence  was 
offered,  in  mitigation  of  damages,  to  show  the  circumstances 
imder  which  they  acted  as  constables  in  this  transaction ; 
but  it  was  objected  to  on  the  authority  of  those  cases  which 
rule  that  no  evidence  can  be  given  for  any  collateral  paxpose 
which  is  excluded,  by  reason  of  its  not  having  been  specially 
pleaded,  from  being  heard  as  a  defence  to  the  action.  And 
it  was  answered,  that  these  defendants,  though  they  were 
not  constables  of  Bristol,  nor  had  any  warrant  from  a  Bristol 
magistrate,  and  though  they  committed  the  trespass  alleged 
in  Bristol,  and  therefore  out  of  their  jurisdiction,  were  never- 
theless acting  as  constables  in  seizing  a  man  whom  they 
suspected  had  been  guilty  of  a  felony;  that  they  were  within 
the  provisions  of  24  Geo.  2,  c.  44,  s.  8  (a) ;  and  that  in  the 
case  of  Barton  v.  Williams  {b),  decided  under  that  statute, 
it  was  said  by  Abbott,  C.  J.,  that  the  officer  is  entitled  to 
the  protection  of  this  section  (the  8th),  provided  he  act 
bon&  fide  in  his  character  of  officer,  and  under  a  belief  that 
he  is  exercising  the  authority  with  which  he  is  invested ; 
and  that  the  constables,  therefore,  acting  bon&  fide  were 
protected,  though  by  mistake  they  acted  wrong ;  and  then 
they  came  within  the  provisions  of  21  Jac.  1,  c.  12,  s.  6. 
They  might,  therefore,  perhaps  give  the  special  matter  in 
evidence  even  as  a  defence,  but  that  even  if  they  could  not, 
the  evidence  was  receivable  in  mitigation  of  damages. 

WiGHTMAN,  J. — ^I  think  this  case  is  not  within  the 

(a)  24  Geo.  2,  c.  44,  a.  8.  No  after  the  act  committed. . . .  ("  The 
action  shall  he  hrought  against  any  ohject  of  this  section  differs  from 
justice  of  the  peace  for  any  thing  that  of  the  sixth  section,  heing  in- 
done  in  the  execution  of  his  office,  tended  for  the  henefit  of  persons 
or  against  any  constahle,  head-  who  intend  to  act  right,  but  by 
borough,  or  other  officer  or  person  mistake  act  wrong.")  Roecae^iEv, 
acting  as  aforesaid,  unless  com-  edit.  4,  p.  584. 
menced  within  six  calendar  months  (6)  3  B.  &  A.  333. 
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principle  of  the  21  Jac.  1,  c.  12,  s.  5^  as  relating  to  the 
protection  afforded  to  constables  who  have  done  any  thing 
tonching  or  concerning  their  office  being  empowered  to 
plead  the  general  issue  and  give  the  special  matter  in  evi- 
dence. But  I  think  that  here  eyidence  of  the  special 
matter  maybe  given  in  mitigation  of  damages^  because  the 
declaration  avers  that  the  trespasses  were  committed  with- 
out any  reasonable  or  probable  cause  (c). 


The  evidence  was  given. 

WioHTMAN^  J.^  in  (summing  up). — ^The  only  question  is, 
whether  the  defendants  caused  the  imprisonment  of  the 
plaintiff,  and  if  so,  what  are  the  damages  ?  The  defend- 
ants Murray  and  Larkin  have  pleaded  not  guilty.  Petty 
has  put  a  defence  on  the  record,  which,  however,  has  not 
been  proved,  for  there  has  been  no  evidence  that  any  horse 
of  his  was  stolen,  or  that  the  horse  found  upon  the  plain- 
tiff's premises  was  that  alleged  to  have  been  stolen.  The 
whole  question,  therefore,  reduces  itself  to  a  denial  of 
the  imprisonment.  But  since  it  is  alleged  in  the  de- 
claration, that  the  imprisonment  was  without  reasonable 
-and  probable  cause,  it  is  right  for  you  to  consider,  in  as- 


(c)  21Jac.l,c.l2,  8.5.  If  any 
action  upon  the  case,  trespass,  bat- 
tery, or  false  imprisonment,  shall 
be  brought  against  any  justice  of 
peace,  mayor,  or  bailiff  of  city 
or  town  corporate,  headborough, 
portreeve,  constable,  tithing-man, 
collector  of  subsidy  or  fifteens, 
churchwardens,  and  persons  called 
sworn-men,  executing  the  office  of 
churchwarden  or  overseer  of  the 
poor  and  their  deputies,  or  any 
of  them,  or  any  other  which,  in 
their  aid  and  assistance,  or  by  their 
commandment,  shall  do  any  thing 


touching  or  concerning  his  or  their 
office  or  offices,  for  or  concerning 
any  matter,  cause,  or  thing  by 
them,  or  any  of  them,  done,  by  vii> 
tue  or  reason  of  their,  or  any  of 
their  office  or  offices,  the  said 
action  shall  be  laid  within  the 
county  where  the  trespass  or  fact 
shall  be  done  and  committed,  and 
not  elsewhere ;  and  it  shall  be  law- 
ful to  and  for  all  and  every  person 
and  persons  aforesaid  to  plead  the 
general  issue,  and  give  the  special 
matter  in  evidence. 
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1842.  sessing  the  damages^  whether  the  defendants  acted  b<m& 

«^ — ''"^  fide. 

***^^"™  Verdict  for  the  plaintiff.    Damages,  40s. 


Murray. 


Bampas,  Seijt.,  Erie,  and  Taprelij  for  the  plaintiff. 
Orowder,  for  the  defendants  Murray  and  Larkin. 
Cockbum,  for  the  defendant  Petty. 

[Attomies—- fortheplaintifi;  H.  W.Hall;  for  the  defendants,  Gw/den 
and  ChiUon.'] 


NOETHBEN    OIEOUIT. 


LIVERPOOL  SUMMER  ASSIZES. 
{Croum  Side.) 

BE70RB  LORD  DENMAN. 


Avg.  29M.  The  Queen  (on  the  Prosecution  of  Anne  Cbellin)  v. 
Samuel  Martin  Cofelanb,  otherwise  called  S. 
Martin. 

The  prisoner  t  ALSE  PRETENCES.— It  was  agreed  to  rest  the  pro- 
dresses  to  the  secution  on  the  third  count  of  the  indictment,  which  charged 
Jnd  tibto?^^^^  a  ^^^  defendant  with  having  falsely  pretended  to  A.  C,  then 
promise  of  mar-  being  a  single  woman,  that  he  was  an  unmarried  man,  and 

nage  from  her,  o  a  # 

which  promise  having  thereby  obtained  a  promise  of  marriage  from  the 
refusedtoratify.  ^^  A.  C. ;  that  she  refused  to  marry  the  defendant,  and 

He  then  threat- 
ened her  with  an  action,  and  by  this  means  obtained  money  from  her.  During  the  whole  of 
the  transactions  the  prisoner  had  a  wife.  On  an  indictment  against  him  for  obtaining  money 
under  false  pretences,  the  pretences  laid  were,  first,  that  he  was  unmarried ;  secondly,  that  he 
was  entitled  to  bring  and  maintain  his  action  against  her  for  a  breach  of  promise  of  marriage : — 
Held,  (Lord  Denman,  C.  J.,  and  3fa«/e,  J.,)  that  the  fact  of  the  prisoner  paying  his  addresses 
was  sufficient  evidence  for  the  jury  on  which  they  might  find  the  first  'pretence,  that  the  pri- 
soner was  a  single  man  and  in  a  condition  to  marry ;  and  per  MauU,  J.,  that  there  was  suffi- 
cient evidence  on  which  to  find  the  falseness  of  the  other  pretence,  that  he  was  entitled  to 
maintain  his  action  for  breach  of  promise  of  marriage,  and  that  such  latter  false  pretence  was 
a  sufficient  lake  pretence  within  the  statute. 
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that  he  fidsely  pretended,  at  the  time  of  such  refusal,  that  he 
was  an  unmarried  man,  and  entitled  to  bring  an  action 
against  her  for  the  breach  of  promise  of  marriage,  by 
means  of  which  he  obtained  from  her  100/.  Whereas,  in 
truth,  &c.,  he  was  not  an  unmarried  man,  and  not  entitled 
to  maintain  an  action  for  the  breach  of  promise  of  mar- 
riage against  her  (a). 

The  fact  that  the  prisoner  was  a  married  man  was  proved; 
and  Anne  Crellin,  the  prosecutrix,  stated,  that  she  being  a 
single  woman,  and  possessed  of  considerable  property,  the 
prisoner  had  paid  his  addresses  to  her,  and  that  she  had 


1842. 


(a)  The  3rd  count  was  in  the  fol- 
lowingfonn :  "  And  the  juron  afore- 
aaid  upon  their  oath  aforesaid,  do 
Auther  present,  that  the  said  Samuel 
Martin  Copeland,  otherwise  called 
Samuel  Martin,  on  the  day  and 
year,  &c.,  unlawfully  did  falsely 
pretend  to  the  said  Ann  Crellin, 
then  and  there  being  a  single  wo- 
man,  that  he  was  a  single  and  un- 
married man,  and  thereby  then  and 
there  obtained  a  promise  of  mar- 
riage from  the  said  Ann  Crellin,  to 
wit,  a  promise  that  in  consideration 
that  he  would  marry  her  she  would 
marry  him.  And  the  jurors,  &c., 
do  fbrther  present  that  the  said 
Ann  Crellin  afterwards,  to  wit,  on 
the  day  and  year,  Arc,  wholly  re- 
fused to  marry  the  said  Samuel 
Martin  Copeland,  otherwise  called 
&c.  And  the  jurors,  &c.,  do  fur- 
ther present  that  the  said  Samuel 
Martin  Copeland,  otherwise  called 
&e.,  afterwards,  to  wit,  on  the  day 
and  year,  &c.,  unlawfully  did  falsely 
pretend  to  the  said  Ann  Crellin 
that  he  was,  at  the  times  of  the  said 
promise  and  refusal  in  this  count 
mentioned,  a  single  and  unmarried 
man,  and  entitled  to  bring  and 
maintain  an  action  for  breach  of  the 


said  promise  of  marriage  against 
her  the  said  Ann  Crellin ;  by 
means  of  which  said  last^men- 
tioned  false  pretences  in  this  count 
mentioned,  the  said  S.  M.  Cope- 
land, otherwise  called  &c.,  did 
then  and  there  unlawfully  obtain 
from  the  said  Ann  Crellin,  one 
promiisory  note  of  the  governor 
and  company  of  the  Bank  of  Eng- 
land, for  the  payment  of  £100, 
&c."  {describing  various  kinds  of 
monep  and  securiUes)^  "  of  the 
property  and  moneys  of  the  said 
Ann  Crellin,  with  intent  then  and 
there  to  cheat  and  defraud  her,  the 
said  Ann  Crellin,  of  the  same: 
tohsreasy  in  truth  and  in  fact,  the 
said  S.  M.  Copeland,  otherwise 
called  &c.,  was  not,  at  the  time  of 
the  said  promise  of  marriage  in 
this  count  mentioned,  or  at  the 
time  of  the  said  refusal  in  this 
count  mentioned,  a  single  man  or 
an  unmarried  man,  nor  was  he  at 
either  of  those  times,  or  at  any 
other  time  entitled  to  bring  or 
maintain  an  action  for  breach  of 
the  said  promise  of  marriage  against 
the  said  Ann  Crellin,"  &c.;  against 
the  form  of  the  statute,  &c. 
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1842.  consented  to  marry  him,  she  being  ignorant,  at  the  time, 
that  he  was  already  married.  She  further  stated,  that, 
after  promising  to  marry  the  prisoner,  she  changed  her 
mind,  and  wished  to  ''be  off''  the  match;  that  she  intimated 
as  much  to  the  prisoner,  and  that  he,  thereupon,  threat- 
ened her  with  an  action  at  law  for  breach  of  promise  of 
marriage,  and,  he  added,  that,  by  means  of  such  proceed- 
ing,  he  could  take  half  her  fortune  from  her;  and  that  she, 
believing  that  he  could  and  would  carry  his  threat  into 
effect,  and  in  order  to  induce  him  to  refirain  from  doing  so, 
agreed  to  pay  and  did  pay  him  a  sum  of  money.  The 
money  was  paid  and  received  on  a  written  stipulation 
(produced  at  the  trial)  that,  in  consideration  of  such  pay- 
ment, he  (the  prisoner)  would  forego  proceedings  at  law 
against  the  prosecutrix,  for  promise  of  marriage  broken  by 
her.  She  stated,  on  cross-examination,  that,  but  for  the 
prisoner's  threat  of  bringing  an  action,  she  would  not 
have  paid  the  money;  and  that  she  was  induced  by  such 
threat  to  pay  it :  and,  she  added,  that,  had  she  known  that 
the  prisoner  was  a  married  man,  she  would  not  have 
paid  the  money. 

On  behalf  of  the  prisoner,  it  was  submitted  that  there 
must  be  an  acquittal,  because  the  prosecutrix  had  disproved 
that  the  money  was  obtained  from  her  by  means  of  the- 
false  pretences  laid.  Admitting  that  false  pretences  might 
be  by  conduct  and  demeanour,  and  do  not  of  necessity 
imply  language,  it  appeared  here,  that  the  money  was 
obtained,  not  by  a  pretence  that  the  prisoner  was  single, 
or  that  he  was  entitled  to  sue,  but  by  a  threat  that  he 
would  bring  an  action.  This  was  either  a  mere  menace  and 
no  false  pretence  at  all,  or  if  a  false  pretence,  it  was  a 
pretence,  not  of  any  existing  fact,  but  of  something  pro- 
spective; and  for  aught  appearing  it  was  not  a  falie 
pretence,  inasmuch  as  it  may  have  been  the  prisoner's 
intention  to  take  the  proceedings  threatened.  Again,  if 
it  be  said  the  prisoner  pretended  that  he  was  entitled 
to  sue,  such  pretence  was  rather  a  pretence  of  matter  ox 
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law,  than  of  any  existing  fact :  and,  farther,  the  prisoner        1^42. 
UHU  entitled  to  bring  an  action,  although,  hy  proper  plead- 
ing and  evidence,  he,  in  such  an  action,  would  have  been 
defeated* 

For  the  prosecution,  it  was  contended  that  there  waa 
evidence  to  go  to  the  jury,  that  by  meatis  of  the  prisoner's 
falsely  pretending,  by  his  conduct  in  addressing  the  prose- 
cutrix as  a  suitor,  that  he  was  single  and  in  a  condition  to 
marry  her,  the  money  was  obtained.  It  is  not  necessary 
that  all  the  false  pretences  laid  be  proved:  it  is  enough 
if  some  one  divisible  and  sufficient  fiJse  pretence  be  shewn; 
and,  beyond  all  doubt,  there  is  evidence  that  the  prisoner 
falsely  pretended  that  he  was  a  single  man.  But  it  is  said 
that  this  false  pretence  did  not  extort  the  money:  for  that, 
but  for  the  threat  of  an  action,  this  pretence  would  have 
been  of  no  effect.  The  answer  is,  that  but  far  the  false 
pretence  in  question,  the  threat  would  have  been  absurd, 
and,  of  necessity,  inefficacious :  and  that,  upon  a  reasonable 
construction  of  the  statute,  money  may  be  said  to  be 
obtained  "by"  or  "by  means  of**  false  pretences,  if  the 
false  pretence  enters,  as  a  mainly  influential  part,  into  the 
entire  representation  made  to  the  person  cheated,  although 
it  may  not  stand  alone,  or  be  the  sole  incentive.  Further, 
there  was  evidence  of  a  sufficient  false  pretence  in  this, 
that  the  prisoner  was  entitled  to  "  bring  and  main- 
tain*' an  action  for  breach  of  promise  of  marriage.  The 
meaning  of  the  representation,  that  he  could  and  would 
sue  the  prosecutrix  was  this — that  existing  facts  were  such 
as  to  enable  him  to  commence,  and  successfully  to  prose- 
cute, an  action:  and  this  was  fidse  in  both  branches. 
True  it  is  any  one  may  purchase  a  writ,  and,  in  that  sense, 
be  "entitled*'  (that  is,  have  the  power)  to  commence  any 
kind  of  action  against  another.  But,  so,  A.  has  the 
power  to  enter  on  the  dose  of  B.,  or  to  convert  C/s 
chattels,  if  he  can  seize  them ;  but  he  is  not,  therefore, 
** entitled**  to  do  either  of  these  things.  And  it  is  as  much 
a  wrongful  and  unlawful  act  (though  differently  punish- 
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19^'  ft^)  ^  ^^  '^^  process  withoat  gvonnd  of  B/dimk, 
(either  konest  or  technical),  as  it  is  ta  oommit  a  trespass, 
cur  to  be  guilty  (tf  acoiiTersion.  At  all  etenls,  the  prisoner 
was  not  in  a  situation  to  ^'  maintain,^  that  is,  to  pioeeeatff 
to  a  successful  issue,  such  an  action;  nor  could  it  be  con- 
tended, that  this  pretence  was  of  a  matter  of  law*  The  law 
is  so  plain  that  no  one  could  have  been  misled  as  to  it:  the* 
pretence  was  (as  before  ui^ed)  of  tiie  existence  of  Aose 
matters  of  fiEust  which  ike  law  notorionsljr  requires,  in  order 
to  the  maintenance  of  such  an  action  as  the  prisoner 
threatened  to  bring  and  maintain  against  the  prosecutrix. 

Lord  Denman,  C.  J.,  allowed  the  case  to  proceed; 
res^rring  the  sufficiency  of  the  evidence  of  the  false  pre> 
tences  laid,  for  consideration.  At  the  close  of  the  case,  his* 
Lordship  left  it  to  the  jury  to  say,  whether  the  monqr  was, 
in  fact,  obtained  hj  the  false  pretence  that  the  prisoner  was 
single :  and  a  verdict  of  "  Guilty"  was  returned.  On  the  fol- 
lowing day  his  Lordship  intimated  that  he  had  conferred  with 
Mr.  Justice  JIfattfe,  and  that  they  were  both  clearly  of  opinion 
that  there  was  evidence  to  go  to  the  jury,  that  the  mon^ 
was  obtained  by  the  false  pretence  that  the  prisoner  was  a 
single  man  and  in  a  condition  to  intermarry  with  the 
prosecutrix ;  and  that  Mr.  Justice  Maule  was  further  of 
opinion  that  there  was,  also,  evidence  of  the  money  baring 
been  obtained  by  the  false  pretence  of  the  {nrisoner,  that 
he  was  entitled  to  maintain  an  action  for  breach  of  promise 
of  marriage ;  and  that  such  latter  false  pretence  was  a  suffi- 
cient false  pretence  within  the  statute. 

Verdict — Guilty. 

Barnes,  Cromptatt,  fVUkhiS,  and  Atherton,  for  the  pro- 
secution. 

Roebuck  and  AapinaUj  for  the  prisoner. 

[Attornies — Shuttleworth  4*  SntnohaU,  and  -^— .] 
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DUEHAM  SPRING  ASSIZES,  1842. 
{Crown  Side.) 

BEFOR£  MR.  JUSTICE  WIGHTMAN. 


Reoina  V.  Cant. 

Misdemeanor.— The  defendant  was  indicted  for  dis-  A  magistrate 
obeying  an  order  made  by  William  John  Sawrey  Morritt,  a  poo"5aw 
Esq.,  and  the  Venerable  Archdeacon  Headlam,  who  were  gul^JJun  «*^  * 
magistrates  of  the  North  Riding  of  Yorkshire,  and  also  of  "^^JP  ""^" 

-  °  '  the  Poor  Uw 

the  county  of  Durham.  Amendment 

The  order  was  as  follows :—  ictinj  ai  such  " 

guardian. 

"  At  a  Petty  Session  of  the  Peace,  held  at  the  Morritt     Two  magis- 
Arms,   Greta  Bridge,  in  the  North  Riding  of  the  order  ^fiUa" 
County  of  York,  in  and  for  the  Division  of  Gilling  i}^"  j&'r^*' 
West,  in  the  said  North  Riding,  on  the  30th  day  of  vict.  c.  85, 
March,  1841,  before  us,  two  of  Her  Majesty's  Justices  pUimof  the 
of  the  Peace  in  and  for  the  said  Riding  and  County,     fhe  T.**Unlon. 
"  Whereas  several  townships  and  parts  of  the  Teesdale  gi8tratea^esided 
Union,  in  the  counties* of  Durham  and  York,  are  situate  jj^^hintheT. 

'  ■  '  Union,  and 

within  the  division  aforesaid:  And  whereas  application  were  therefore 

hath  this  day  been  made  to  us,  the  justices  of  the  peace  officio  of  it,  and 

holding  the  said  session,  by  the  guardians  of  the  poor  of  ^^^  aerated  in. 

the  said  union,  for  an  order  upon  William  Cant  to  reim-  habitant  of  a 

'-        ^  township  with- 

burse  the  said  union  for  the  maintenance  and  support  in  the  t.  Union, 

of  a  male  bastard  child,  of  which  its  mother,  Margaret  favour  of  which 

Bottoms,   hath   lately  been  delivered,   and  which  hath  ^*d^'f"„eof 

lately  become  chargeable  to  the  township  of  Holwick,  the  magistrates 

1.  1  •^•-Li'ii    had  on  other 

situate  within  the  said  union,  and  respecting  which  child  occasions  acted 
no  application  hath  been  made  to  any  court  of  general  ezolcro^,  but 

neither  had 
acted  as  guardian  in  anything  respecting  this  matter  i—Held,  that  the  order  was  good. 

VOL.  I.  MM  N.  P. 
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1842.  quarter  sessions^  under  the  provision  of  an  act  passed  in 
the  fifth  year  of  the  reign  of  his  late  Majesty,  intitaled 
'  An  Act  for  the  Amendment  and  better  Administration 
of  the  Laws  relating  to  the  Poor  in  England  and  Wales :' 
And  whereas  it  hath  been  duly  proved  before  us,  that  the 
said  William  Cant  hath  had  ten  days'  due  and  legal  notice 
under  the  hands  of  the  said  guardians  of  their  intention  to 
make  here  this  application,  and  hath  not  appeared  by  him* 
self  or  his  attorney ;  and  we  having  proceeded  to  hear  the 
said  application  and  the  evidence  thereon,  and  it  being 
duly  proved  here  to  our  satisfaction,  well  as  upon  the 
oath  of  the  said  Margaret  Bottoms,  corroborated  in  some 
material  particular  by  other  testimony  as  otherwise,  that 
the  said  child  was,  on  the  9th  day  of  February  last  (and 
since  the  passing  of  the  said  before-mentioned  act  of  Par- 
liament), bom  a  bastard  of  the  body  of  its  said  mother, 
and  did,  on  the  6th  day  of  March  last,  by  reason  of  the 
inability  of  its  said  mother  to  provide  for  its  maintenance, 
become  chargeable  to  the  said  last-mentioned  township, 
as  aforesaid;  and  that  the  said  William  Cant  is  really  and 
in  truth  the  father  of  the  said  child :  Now,  therefore,  we 
do  hereby  adjudge  all  the  said  premises  to  be  true;  and  it 
appears  to  us  here,  under  all  the  circumstances  of  the  case, 
just  and  reasonable  that  we  should  order,  and  we  do  hereby 
accordingly  order,  that  the  said  William  Cant  shall  and 
do,  upon  demand,  reimburse  and  pay,  unto  the  guardians 
of  the  poor  of  the  said  union,  the  sum  of  nine  pence,  duly 
proved  before  us  here  to  have  been  already  expended  by 
them  for  the  maintenance  and  support  of  the  said  child 
from  the  time  when  it  became  chargeable  as  aforesaid  up 
to  the  present  time ;  and  do  and  shall  reimburse  and  pay 
to  the  said  guardians  for  the  time  being,  weekly  and  every 
week  henceforth,  until  the  said  child  shall  have  attained 
the  age  of  seven  years  (if  the  said  child  shall  so  long  live 
and  continue  chargeable  as  aforesaid),  such  sum  or  sumsof 
money  as  shall  be  weekly  expended  by  the  said  union  for 
the  maintenance  and  support  of  the  said  child  during 
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tlie  time  last  aforesaid,  not  exceeding  the  snm  of  three 
shillings  weekly. 

"  Given  under  onr  hands  and  seals,  at  the  session 
aforesaid. 

"  W.  J.  S.  MORRITT  (l.  8.) 

"  John  Headlah  (l.  s.)'' 

It  was  opened  by  Otter,  for  the  prosecution,  that  Arch- 
deacon Headlam  and  Mr.  Morritt,  who  had  made  the 
order,  were  magistrates  for  the  West  Riding  of  Yorkshire, 
and  also  for  the  county  of  Durham,  and  that  Mr.  Morritt 
and  Archdeacon  Headlam  both  resided  within  the  Teesdale 
Poor  Law  Union,  and  were  therefore  guardians  ex  officio 
of  that  union ;  and  that  Archdeacon  Headlam  was  a  rated 
inhabitant  in  the  township  of  Thorpe,  which  was  within 
that  union,  several  parts  of  which  were  in  the  division 
of  Grilling  West,  Archdeacon  Headlam  having  acted  as 
chairman  of  the  board  of  guardians  of  that  imion  on  several 
occasions,  but  he  had  not  acted  in  any  way  as  a  guardian 
in  any  of  the  proceedings  against  or  relating  to  the  present 
defendant.  By  the  Poor  Law  Amendment  Act,  5  &  6 
Will.  4,  c.  76,  s.  72,  it  had  been  enacted,  that  orders  of 
this  kind  should  be  made  at  the  quarter  sessions ;  but  by 
the  stat.  2  &  3  Vict.  c.  85,  the  jurisdiction  was  transferred 
to  the  magistrates  of  the  "  special  or  petty  sessions  in 
and  for  the  division  or  borough  within  which  such  union, 
parish,  or  any  part  thereof,  shall  be  situated  f*  and  as  by 
the  Stat.  4  &  5  Will.  4,  c.  76,  it  is  enacted,  that  all  magis- 
trates residing  within  a  union  should  ex  officio  be  guar- 
dians, it  will  often  happen  that  they  must  be  the  same 
persons,  and  the  only  persons,  by  whom  an  order  must  be 
made  under  the  stat.  2  &  8  Vict.  c.  85.  In  the  case  of  Rex 
V.  The  Inhabitants  of  Great  Yarmouth  (a),  it  was  held,  that 
an  order  of  removal  signed  by  two  justices,  one  of  whom 
at  the  time  was  churchwarden  of  the  removing  parish,  was 

(a)  6  B.  &  C.  646. 
M  M  2 
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1842.  ^^^  ^^  ^^^  ground  that  he  was  one  of  the  complainants^  as 
well  as  being  one  of  the  magistrates :  but  in  the  present 
case,  the  two  magistrates  who  made  this  order  were  not  then 
acting  as  ex  officio  guardians,  but  as  magistrates.  With 
respect  to  the  point  that  Archdeacon  Headlam  was  a  rated 
inhabitant,  it  should  be  observed,  that  he  was  a  rated  inha- 
bitant of  Thorpe,  which,  though  within  the  union,  was  not 
the  place  to  be  benefited  by  this  order;  and  further,  by 
the  stat.  16  Geo.  2,  c.  18,  s.  1,  magistrates  are  enabled  to 
do  all  acts  relating  ''  to  the  laws  for  the  relief^  mainte- 
nance, and  settlement  of  poor  persons,'^  notwithstanding 
they  are  rated  inhabitants  of  the  place  affected  by  such 
acts. 

Granger^  for  the  defendant. — ^This  order  is  made  upon 
the  complaint  of  the  guardians  of  the  Teesdale  Union,  of 
whom  Archdeacon  Headlam  is  certainly  one  ex  officio ;  and 
if  the  order  in  the  case  of  Bex  v.  The  Inhabitants  of  Great 
Yarmouth  was  bad  because  it  was  made  on  the  complaint 
of  the  churchwardens,  one  of  whom  was  one  of  the  magis- 
trates who  made  the  order,  so  I  submit  that  this  order 
must  be  bad,  as  it  is  on  the  complaint  of  the  guardians, 
one  of  whom  is  one  of  the  magistrates  who  made  this  order. 
It  is  true  that  Archdeacon  Headlam  did  not  act  as  a 
guardian  with  respect  to  this  matter,  but  stiU  he  is  a 
guardian,  and  therefore  one  of  the  complainants. 

WiGHTMANj  J. — ^The  question  is  new  and  deserves  con- 
sideration. If  there  is  no  disputed  fact,  the  defendant  had 
better  plead  guilty,  and  I  will  reserve  the  case  for  the 
opinion  of  the  Judges. 

The  defendant  pleaded  guilty. 

Otter,  for  the  prosecution. 

Granger,  for  the  defendant. 

[Attornies — Barnes,  and  Marshal/.^ 
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The  case  was  afterwards  considered  hj  the  fifteen  Judges^ 
-who  unanimously  held  the  conyiction  right ;  and  their 
Xiordships  were  of  opinion  that  Archdeacon  Headlam  was 
a  guardian  when  he  acted  as  such^  and  then  only;  and 
that  here  he  did  not  so  act. 


APPLEBY  SUMMER  ASSIZES. 


BEFORE    MR.   JUSTICE    HAULS. 


Beoina  t;.  Atkinson. 


Embezzlement.— The  first  count  of  the  indictment  A  clerk  of  a 
charged  that  the  prisoner^  "  being  employed  as  clerk  to  banking  com- 
John  Teather  and  others/'  embezzled  a  sum  of  £53,  on  J^nde^th"'^' 
the  14th  of  February,  1842.    The  second  and  third  counts  "tat.  7  Geo.  4, 
were  similar,  but  apphed  to  two  other  sums  of  money,  convicted  of 
The  fourth,  fifth,  and  sixth  counts  differed  from  the  first,  ^"Se"of  5i** 
second,  and  thirds  in  stating  that  the  prisoner,  "being  ^"^u"^*^'^ 
employed  for  the  purpose  and  in  the  capacity  of  a  clerk  to  shareholder  or 
the  said  John  Teather  and  others,^'  embezzled  the  three  mmpany. 
sums.   The  seventh,  eighth,  and  ninth  counts  were  similar, 
except  that  they  stated  that  the  prisoner,  "  being  employed 
as  clerk  to  John  Teather,  one  of  the  public  officers  of  the 
Carlisle  and  Cumberland  Banking  Company"  embezzled 
the  three  sums  of  money.    The  tenth,  eleventh,  and  twelfth 
counts  differed  from  the  three  preceding  counts  only  in 
stating  the  prisoner  to  have  been  employed  "  for  the  pur- 
pose and  in  the  capacity  of  a  clerk  to  the  said  John  Tea- 
ther, as  such  public  officer  of  the  said  Carlisle  and  Cumber- 
land Bankiny  Company  as  aforesaid.''    The  thirteenth  count 
was  for  a  larceny  by  the  prisoner,  as  clerk  to  "  John  Teather 
and  others,''  of  money  and  bank  notes,  the  property  of  John 
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1842.  Teather  and  others.  The  fourteenth  count  was  for  laroenj^ 
but  stated  the  prisoner  to  be  clerk  to^  and  the  money^  &c.^ 
to  be  the  property  of,  John  Teather,  one  of  the  public 
officers  of  the  Carlisle  and  Cumberland  Banking  Company. 

It  appeared  in  evidence  that  the  prisoner  was  employed 
as  a  clerk  in  a  banking  company,  established  under  the 
Stat.  7  Geo.  4,  c.  46,  and  a  return  as  required  by  the  fourth 
section  of  that  statute  had  been  made,  and  was  proved  by 
a  certificate  under  the  sixth  section.  In  this  return,  the 
*'  true  name,  title,  or  firm  of  the  copartnership  "  was  stated 
to  be  ''  The  Carlisle  and  Cumberland  Joint  Stock  Bank :" 
and  the  ^'  names  or  firms  of  the  banks  established,  or  to  be 
established  by  the  copartnership,'^  were  stated  to  be  ''  Car- 
lisle and  Cumberland  Bank,''  at  Carlisle ;  "  Carlisle  and 
Cumberland  Bank,"  at  Wigton ;  and  ^'  Carlisle  and  Cum- 
berland Bank,"  at  Appleby;  and  John  Teather  was  de- 
scribed as  being  a  partner,  and  one  of  the  public  officers. 

It  was  proved  by  Mr.  Nelson,  the  manager  of  the  bank, 
that  the  usual  and  only  name  employed  by  the  copartner- 
ship in  their  dealings  was  the  *'  Carlisle  and  Cumberland 
Banking  Company,^'  and  they  were  so  described  in  a  bond 
of  the  prisoner  to  the  company,  which  was  given  in  evi- 
dence. It  further  appeared,  that  duriQg  the  time  of  all 
the  transactions  in  question,  the  prisoner  was  a  share- 
holder or  partner  in  the  company. 

Murphy,  Serjt.,  for  the  defendant. — I  submit,  first,  that 
there  is  a  variance  between  the  indictment  and  the  proof, 
as  the  certificate  proves  the  true  name  of  the  copartnership 
to  be  different  from  that  laid  in  the  indictment;  and  se- 
condly, that  the  prisoner,  being  a  partner  in  the  company, 
cannot  be  indicted  for  embezzlement,  notwithstanding  the 
9th  section  of  the  stat.  7  Geo.  4,  c.  46,  the  object  of  that 
e^actment  being  (as  I  submit)  only  to  allow  a  public 
officer  to  be  named  instead  of  naming  all  the  partners,  or 
all  the  partners  except  one,  in  cases  where  it  would  be  ne* 
cessary  to  name  all  or  all  except  one,  but  not  to  make  any 
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tUng  indictable  which  would  not  have  been  so  independ-        ^^2. 
ently  of  that  enactment.  "^     ^    ^ 

RcOfNA 
V. 

Maule,  J. — ^I  will  reserve  the  case  for  the  consideration     A^*'»'*^- 
of  the  Judges. 

Verdict — Guilty. 

Knowks  and  Ramshay,  for  the  prosecution, 

Murpfty,  Serjt.^  for  the  prisoner. 

[Attorniefl — Hodgton^  and  Wilton  4*  ScoU.^ 


Before  lord  benman^  c.  j.,  tinbal,  c.  j.^  lord  abinger, 
c.  b.^  patteson,  j.,  gurney,  b.^  williams^  j.,  cole- 
RIDGE^ J.,  COLTMAN,  J.J  ERSKINE,  J.,  MAULE,  J.,  and 
ROLFEj  B. 

Murphy,  Serjt ,  for  the  prisoner. — ^There  are  two  acts  of 
Tarliament  which  bear  upon  this  case,  which  were  not 
adverted  to  at  the  trial.  They  are  the  stat.  1  &  2  Yict. 
c.  96,  and  8  &  4  Vict.  c.  111.  The  stat.  1  &  2  Vict.  c.  96, 
(which  passed  in  the  year  1838)  is  intituled  ''An  Act  to 
amend  until  the  end  of  the  next  Session  of  Parliament  the 
Iiaw  relative  to  Legal  Proceedings  by  certain  Joint  Stock 
Banking  Companies  against  their  own  Members,  and  by 
such  Members  against  the  Companies.''  This  act  enables 
the  company,  in  the  name  of  a  public  officer,  nominated  as 
is  directed  in  the  stat.  7  Oteo.  4,  c.  46,  to  proceed  civilly 
against  a  member  of  the  company  as  if  he  were  not  a  mem- 
ber. The  stat.  8  &  4  Vict.  c.  Ill,  is  intituled  "An  Act 
to  continue  until  the  81st  day  of  August,  1842,  and  to 
extend  the  provisions  of  an  Act  of  the  1st  &  2nd  Years  of 
her  present  Majesty,  relating  to  Legal  Proceedings  by 
certain  Joint  Stock  Banking  Companies  against  their  own 
Members,  and  by  such  Members  against  the  Companies ;" 
and  the  preamble  of  this  act  recites,  that  "  Whereas  an 
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1842.  ^^  ^^  passed  in  the  1st  and  2nd  years  of  the  reign  of 
her  present  Majesty^  intituled  '  An  Aet  to  extend  until  the 
end  of  the  next  Session  of  Parliament/  "  kc.,  setting  out 
the  title  of  the  stat.  1  &  2  Viet.  c.  96,  but  substituting 
the  word  "  extend ^^  for  the  word  "amend;"  and  the 
preamble  then  recites  that  the  "said  act"  had  been  con- 
tinued till  the  31st  day  of  August^  1840^  by  an  act  of  the 
then  last  session  of  Parliament^  (2  &  3  Vict.  c.  68) ;  and 
the  2nd  section  of  the  stat.  3  &  4  Vict.  c.  Ill,  after  recit- 
ing that  '^  Whereas  it  is  expedient  to  extend  the  provisions 
of  the  said  act  hereby  continued  as  hereinafter  stated/' 
enacts  "  That  if  any  person  or  persons  being  a  member  or 
members  of  any  banking  copartnership  within  the  meaning 
of  the  said  act^  or  of  any  other  banking  copartnership  ccm- 
sisting  of  more  than  six  persons,  formed  under  or  in  pur- 
suance of  an  act  passed  in  the  3rd  and  4th  years  of  the 
reign  of  King  William  the  Fourth,  [the  stat.  3  &  4  Will.  4, 
c.  98,]  intituled  '  An  Act  for  giving  to  the  Corporation  of 
the  Governor  and  Company  of  the  Bank  of  England  cer- 
tain Privileges  for  a  limited  Period,  under  certain  Condi- 
tions/ shall  steal. or  embezzle  any  mopey,  goods,  effects, 
bills^  notes,  securities,  or  other  property  of  or  belonging  to 
any  such  copartnership,  or  shall  commit  any  fraud,  for- 
gery, crime,  or  offence  against  or  with  intent  to  iigure  or 
defraud  any  such  copartnership,  such  member  or  members 
shall  be  liable  to  indictment,  information,  prosecution,  or 
other  proceeding  in  the  name  of  any  of  the  ofScers  for  the 
time  being  of  any  such  copartnership,  in  whose  name  any 
action  or  suit  might  be  lawfully  brought  against  any  mem- 
ber or  members  of  any  such  copartnership  for  every  such 
fraud,  forgery,  crime,  or  offence^  and  may  thereupon  be 
lawfully  convicted,  as  if  such  person  or  persons  had  not 
been  or  was  or  were  not  a  member  or  members  of  such 
copartnership ;  ar^y  law,  usage,  or  custom  to  the  contrary 
notwithstanding.'^  Now,  I  submit,  first,  that  although  it 
might  have  been  intended  by  the  stat.  3  &  4  Vict.  c.  Ill, 
to  make  a  partner  in  a  company  who  embezzled  its  money 
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liable  to  an  indictment^  yet  that  it  has  failed  to  do  90,  1942. 
inasmuch  as  there  is  no  such  act  of  Parliament  passed  in 
the  1st  &  2nd  of  Vict,  as  an  act  irUUuled  an  act  to  extend, 
&c.,  which  is  the  act  that  the  stat.  3  &  '4  Vict  c.  Ill,  pro- 
poses to  continue.  I  submit^  therefore,  that  the  stat.  3  &  4 
Vict.  c.  Ill,  has  no  operation  on  the  stat.  1  & 2  Vict.  c.  96, 
and  as  that  statute  expired  in  the  year  1840,  there  is  there- 
fore no  power  of  indicting  a  member  of  one  of  these  copart- 
nerships for  embezzlement,  as  the  indictment  is  required  to 
be  in  the  name  of  some  officer  in  whose  name  an  '^  action 
or  suit  might  be  lawfully  brought  against  any  member,'' 
which  could  not  be  done  after  the  stat.  1  &  2  Vict.  c.  96 
had  expired.  I  submit,  secondly,  that  even  supposing 
that  the  stat.  1  &  2  Vict.  c.  96,  notwithstanding  the  mis- 
recital  of  its  title,  is  to  be  treated  as  referred  to  and  ex- 
tended by  the  stat.  3  &  4  Vict.  c.  Ill,  yet  the  conviction 
in  the  present  case  cannot  be  sustained,  because  the  offence 
of  a  partner  against  a  company  is  made  liable  to  indict- 
ment, not  generally,  but  only  in  the  name  of  an  officer  in 
whose  name  an  action  could  be  brought  against  a  member 
of  the  company,  such  officer  being  by  the  stat.  1  &  2  Vict. 
c.  96,  an  officer  nominated  in  the  mode  prescribed  by  the 
stat.  7  Geo.  4,  c.  46.  Strictly  speaking,  an  indictment  is 
not  in  the  name  of  any  person ;  but  giving  a  reasonable 
construction  to  the  statute,  it  miist  be  understood  to  re- 
quire that  where  the  company  is  the  party  injured,  and 
would  otherwise  be  described  as  such,  the  indictment  must 
give  the  name  of  some  officer  nominated  under  the  stat.  7 
Geo.  4,  c.  46,  s.  4.  If  that  be  so,  those  counts  of  the  in- 
dictment which  charge  the  prisoner  with  having  embezzled 
or  stolen  the  money  of  John  Teather,  public  officer  of  the 
Carlisle  and  Cumberland  Banking  Company,  require  proof 
of  John  Teather's  appointment  as  public  officer  of  the 
'' Carlisle  and  Cumberland  Banking  Company,^  which  is 
not  given.  And  with  respect  to  those  counts  which  do 
not  describe  John  Teather  as  public  officer,  and  do  not 


Reqina 
'Atkinson. 
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Ig42.  naane  the  bankiiig  company,  I  submit  that  Bven  snpposini; 
an  indictment  would  be  sufficiently  ''  in  the  name  of  a 
public  officer/'  within  the  meaning  of  the  stat.  8  &  4  Vict, 
c.  11],  8. 2,  if  the  offence  were  stated  to  be  against  him  bj 
his  name,  without  describing  his  office,  it  would  be  still 
necessary  that  the  person  named  should  be  a  public  officer, 
and  that  being  such  officer  the  statute  makes  his  nam.e 
equivalent  to  the  names  of  all  the  partners,  and  conse* 
quently  the.  counts  charging  the  prisoner  to  have  com- 
mitted the  offence  against  ''John  Teather  and  others/' 
(which  is  the  case  with  all  those  in  which  the  bank  is 
named),  are  to  be  understood  as  charging  it  to  have  been 
committed  against  the  company  and  others,  whereas  the 
evidence  is,  that  it  was  against  the  company  alone. 

The  case  was  afterwards  considered  by  the  Judges,  who 
held  that  the  conviction  was  right. 
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BBFOBB    MB.   JUSTICE    FATTE80N   AND   MR.   JUSTICE 
CBESSWBLLr 


BERKSHIRE  ASSIZES. 
{Civil  Side.) 

BEFOBE    MB.   JU8TICB   FATTESON. 

Pabdow  r.  Webb. 

JL/EBT  for  work  and  labour^  with  a  count  upon  an  ac«  if  a.  employ 
count  stated.  bricksX  him 

Plea,  nunquam  indebitatus.  •^ .»  •^'P'^^*'** 

'  ^  ^  price  per  thou- 

It  was  proved,  on  the  part  of  the  plaintiff,  that  an  agree-  »»nd,  and  B. 
ment  had  been  entered  into  between  the  plaintiff  and  the  of  the  bricks  be 
defendant,  that  the  plaintiff  should  make  bricks  for  the  Mtobe^ooS* 
defendant  at  lOs.  per  thousand,  and  the  plaintiff  claimed -^r.*^'*^''f'^ 
£25,  which  was  the  proper  amount  for  the  quantity  made  to  maice  ade- 
at  10s.  per  thousand.  those  badly 

It  was  proposed  on  the  part  of  the  defendant  to  shew  ^**of  the  stf- 
that  many  of  the  bricks  were  so  badly  made  as  to  be  puUted  price, 

*'  and  may  make 

worthless.  such  deduction 

in  an  action 
brought  by  B. 

Ludlow,  Serjt.,  for  the  plaintiff.— I  submit,  that  as  this  {^J'^^^^^^^' 
was  a  contract  for  work  at  a  specified  price,  this  evidence  butif  thebricki 
is  not  admissible  unless  the  bricks  had  been  repudiated  by  in  a  trifling  de- 
the  defendant.  f^t^ii;^::" 

hm  9aluabi€ 

than  they 
otherwise  would  have  been,  A.,  in  an  action  for  the  stipulated  price,  will  not  be  entitled  to 
make  any  deduction  on  this  account. 
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Patteson,  J. — ^I  think  that  the  evidence  is  recdvable. 

The  evidence  was  given. 

Pattesok,  J.^  (in  summing  up). — ^If  any  portion  of  these 
bricks  was  badly  made  and  defective  in  only  a  trifling  de- 
gree, so  as  only  to  make  them  less  valuable,  the  plaintiff 
will  be  entitled  to  recover  for  the  making  at  lOf.  per 
thousand,  as  that  was  the  stipulated  price ;  but  if  yon 
are  satisfied  that  any  portion  of  the  bricks  were  so  badly 
made  as  to  be  good  for  nothing,  so  that  the  defendant 
could  derive  no  benefit  from  them,  the  defendant  is  at 
liberty  to  shew  the  extent  of  his  loss,  and  if  you  are  satis- 
fied that  this  loss  to  him  exceeded  in  amount  the  stipulated 
remuneration  to  the  plaintiff,  you  ought  to  find  for  the 
defendant;  and  if  you  think  that  the  amount  of  the  loss 
thus  occasioned  to  the  defendant  is  less  than  the  amount 
of  the  stipulated  price,  you  should  deduct  the  amount  of 
the  loss  from  the  stipulated  price,  and  find  for  the  plaintiff 
for  the  residue. 

Verdict  for  the  plaintiff  for  12/.  10s. 

Ludlow,  Seijt.,  and  Talbot,  for  the  plaintiff. 

F.  V.  Lee,  for  the  defendant. 

[Attoniies — E,  Fines,  and  Weedon,"] 


GwYNNB  V.  Shabfe,  Esq. 

irin  in  action  oLANDER. — ^The  first  count  of  the  declaration  stut^d, 
which  the  dc-     that,  '^before  the  committing  by  the  defendant  of  the 

claration  eon* 

tain  prefatory  allegations,  (he  defendant  only  plead  not  guilty,  the  plaintiff  will  not  be  al- 
lowed to  go  into  any  evidence  as  to  the  prefatory  allegations,  and  all  those  allegations  mast 
be  taken  to  be  perfectly  tniet  as  the  defendant  has  not  denied  thenii  which  he  might  have  done 
if  he  had  meant  to  put  the  plaintiff  to  proye  them. 
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grievances  hereinafter  mentioned,  a  certain  box  or  desk  of  1342. 
the  plaintiff's,  containing  sundry  valuable  articles,  amongst 
others  a  pearl  brooch,  [enumerating  several  articles  of 
jewellery],  the  property  of  the  plaintiff,  had  been  and  was 
feloniously  stolen,  taken,  and  carried  away,  by  some 
person  or  persons,  from  the  plaintiff's  dwelling-house, 
situate  within  the  borough  of  Windsor,  in  the  county  of 
Berks/'  and  that  the  plaintiff,  having  reasonable  cause 
to  suspect  that  Maria  Heaton  was  accessory  to  the  felony, 
caused  her  to  be  charged  and  examined  before  the  mayor 
and  certain  justices  of  Windsor,  touching  the  commission 
of  the  aforesaid  felony,  and  that  upon  such  examination  the 
plaintiff  deposed  that  the  said  pearl  brooch,  &c.,  was  feloni- 
ously stolen  from  her  dwelling-house ;  and  that  defendant 
spoke  certain  slanderous  words  of  the  plaintiff,  importing 
that  no  felony  had  been  committed.  The  second  count  was 
for  other  words  of  nearly  similar  import.  Plea — not  guilty. 

Ludlow,  Serjt.,  for  the  plaintiff,  proposed  to  call  witnesses 
to  shew  that  the  articles  mentioned  in  the  declaration  had 
been  stolen  from  the  house  of  the  plsiintiff. 

Patteson,  J. — I  cannot  allow  it  to  be  done.  I  have 
only  to  try  the  issues  joined  in  this  cause.  There  is  no 
issue  taken  on  the  allegation  that  these  articles  were  felo- 
niously stolen. 

The  evidence  was  rejectefl  (a). 

Pattbson,  J.,  (in  summing  up). — ^The  statements  which 
are  admitted  on  the  record,  that  is,  all  those  allegations 
which  are  contained  in  the  declaration,  and  not  denied  by 
the  plea,  must  be  taken  to  be  perfectly  true;  and  it  is  not 
only  unnecessary  to  give  evidence  of  the  truth  of  them, 

(a)  We  have  been  informed  that  anything  for  the  attendance  of  the 
on  the  taxation  of  the  plaintiff's  witnesses  whose  evidence  was  re- 
costs,  the  Master  would  not  allow     jected. 
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but  such  evidence  cannot  be  allowed  to  be  given,  became 
the  matters  are  admitted^  and  are  not  put  in  issue,  which 
they  might  have  been,  if  the  defendant  had  chosen  to  put 
the  plaintiff  to  the  proof  of  the  statements  contained  in 
them. 

Verdict  for  the  plaintiff. 


Ludlow,  Serjt.,  Carrington,  and  /.  Jefferys  WiUiam»,  for 

the  plaintiff. 

Talfourdy  Serjt.,  and  F.  V,  Lee,  for  the  defendant. 

[Attomies — Mar  tin,  and  DarviU,'] 


Feb.  25th.  ReGINA  V.  CAROLINE  HeWETT. 

A  female  ser-     JjARCENY.— The  prisoner  was  indicted  for  stealing  thir- 

vant  being  sus-  *  *  «       , 

pected  of  steal,  tccu  Sovereigns  and  other  monej,  the  property  of  Sarah 

ins  money,  her    ^  i  .   . 

mistress  on  a      Coopcr,  her  mistrcss. 

Monday  told 
her  that  she 
would  forgive 
her  if  she  told 
the  truth.     On 
the  Tuesday 
she  was  taken 
before  aroagis* 
trate,  and  was 
discharged,  no 
one  appearing 
against  her. 
On  the  Wed- 


It  appeared  that  the  money  was  stolen  on  the  evening 
of  Monday,  the  14th  of  February,  1843,  and  the  prisoner 
being  suspected,  Mrs.  Cooper,  on  that  evening,  told  the 
prisoner  that  she  would  forgive  her  if  she  told  the  truth. 
On  the  next  day,  Tuesday,  the  prisoner  was  taken  before  a 
magistrate,  but  Mrs.  Cooper  not  appearing  against  her, 
she  was  discharged  and  placed  under  her  brother's  care. 
nesday  thrsu-  A^^er  that,  the  prisoner  made  k  statement. 

perintendent  of 

/.  Jefferys  Williams,  for  the  prisoner,  objected  that  this 
statement  was  inadmissible,  on  the  ground  that  the  im* 


police  went 
with  her  mis- 
tress to  the 
Bridewell,  and 
told  her  in  the 
presence  of  her 

mistress,  that  she  "  was  not  bound  to  say  anything  nnless  she  liked,  and  that  if  she  had  any- 
thing to  say  her  mistress  would  hear  her ;"  but  the  superintendent  (not  knowing  that  her 
mistress  had  promised  to  forgive  her)  did  not  tell  her  that  if  she  made  a  statement  it  might  be 
given  in  evidence  against  her.  The  prisoner  made  a  statement : — Held,  that  this  statement  was 
not  receivable  in  evidence,  as  the  promise  of  the  mistress  must  be  considered  as  still  operating 
on  the  prisoner's  mind  at  the  time  of  the  statement,  but  that  if  the  mistress  bad  not  been  then 
present,  it  might  have  been  otherwise. 


OXFORD  SPRING  CIRCUIT,  5  VICT.  685 

pression  produced  on  the  prisoner's  mind,  by  Mrs.  Cooper's        ig^g. 
promise  of  pardon  the  evening   before,  had  not  been 
removed. 

Mrs.  Cooper,  in  answer  to  questions  put  by  the  learned 
Judge,  said,  that  she  did  not  tell  the  prisoner  on  the 
Tuesday  that  she  would  not  foi^ve,  nor  that  anything  she 
said  would  be  given  in  evidence  against  her. 

Patteson,  J.— I  think  that  her  statement  cannot  be 
given  in  evidence. 

Mr.  Houlton,  the  superintendent  of  police  at  Beading, 
was  called,  and  he  stated,  that  on  the  Wednesday  morning 
he  was  sent  for  to  the  Bridewell,  where  the  prisoner  was, 
and  that  he  went  there  with  Mrs.  Cooper.  Mr.  Houlton 
stated,  that  he  told  the  prisoner,  in  the  presence  of  Mrs. 
Cooper,  that  she  was  not  bound  to  say  anything  unless  she 
liked,  and  that  if  she  had  any  thing  to  say  Mrs.  Cooper 
would  hear  her.  He  further  stated,  that  he  did  not  know, 
at  that  time,  that  Mrs.  Cooper  had  promised  to  forgive  her 
if  she  would  tell  the  truth,  and  that  he  did  not  tell  the 
prisoner,  that  if  she  said  anything  it  might  be  given  in 
evidence  against  her.     She  then  made  a  statement. 

J*  Jefferya  Williams,  for  the  prisoner,  objected  to  this 
statement  being  received  in  evidence,  and  cited  the  case 
of  Regina  v.  Taylor  (a). 

A.  Wood,  for  the  prosecution. — In  the  case  of  Rex  v. 
Nule  (b),  the  prisoner  was  charged  with  setting  fire  to  an 
out-house,  and  her  mistress  told  her  if  she  would  repent 
God  would  forgive  her,  but  she  concealed  from  her  that 
she  would  not  forgive  her  herself.  She  confessed,  and  the 
next  day  another  person  in  her  mistress's  sight,  though 

(a)  8  C.  &  P.  733. 
(6)  Cbitt.  ed.  of  Burn's  Just.,  tit.  Evidence. 
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1842.  out  of  hearing,  told  her  that  her  mistress  had  said  she  had 
confessed,  and  drew  from  her  a  second  confession.  Lord 
Eldon  allowed  the  confessions  to  be  given  in  evidence,  and 
the  prisoner  was  convicted.  Lord  Eldon  having  leffc  it  to 
the  juiy  to  say  whether  the  first  confession  was  made  under 
a  hope  of  favour  here,  and  the  second,  under  the  influence 
of  the  first,  and  the  jury  found  that  that  was  so.  The 
twelve  Judges  held  that  these  points  were  not  for  the  jury; 
but  that  if  Lord  Eldon  agreed  with  the  jury,  which  he  did, 
the  confessions  were  receivable. 

Patteson,  J. — There  the  supposed  inducement  was  that 
God  would  forgive  her — here  Mrs.  Cooper  says  that  she 
will  forgive  her.    The  nearest  case  to  the  present  is  that 
of  Isabella  Meynell{c).     In  that  case  the  prisoner  was 
charged  with  stealing  hams,  and  a  constable  had  said  to 
the  prisoner,  in  the  presence  of  one  of  the  prosecutors, 
''  You  had  better  tell  all  about  it ;''  and  she  made  a  state- 
ment which  was  not  given  in  evidence.     In  the  afternoon 
of  the  same  day,  another  of  the  prosecutors  went  to  the 
house  of  the  prisoner,  and  entered  into  conversation  with 
her  about  the  hams,  when  she  repeated  the  confession  she 
had  made  to  the  constable  in  the  morning ;  but  no  pro- 
mise or  menace  was  on  this  occasion  held  out  to  her.     Sir 
G.  A.  Lenrin,  for  the  prosecution,  requested  the  learned 
Judge's  opinion,  whether  he  was  at  liberty  to  make  use  of 
the  latter  confession.    Mr.  Justice  Taunton  said — '^  1  am 
clearly  of  opinion  that  it  is  not  receivable,  it  being  impos- 
sible to  say  that  it  was  not  induced  by  the  promise  the 
constable  made  to  her  in  the  morning.''    I  think  that 
the  statement  of  the  prisoner  is  not  receivable  in  evidence. 
If  Mrs.  Cooper  had  not  been  present  when  the  statement 
was  made  it  might  have  been  different ;  but  I  think  that, 
as  Mrs.  Cooper  was  present,  and  the  interval  of  time  was 
only  from  the  Monday  to  the  Wednesday,  the  impression 

(c)  2  Lew.  C.  C.  122. 
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produced  by  Mrs.  Cooper's  promise  of  forgiveness  on  the 
Monday  eyening,  must  be  considered  as  still  operating  on 
the  prisoner's  mind. 

The  evidence  was  rejected. 

Verdict — Guilty. 

A.  Wood,  for  the  prosecution. 

Carrififftonj  and  /.  Jefferys  Williams,  for  the  prisoner. 
[Attomies — Slocombe,  and  Richards/] 


Fals 


{Crown  Side.) 

BEFORE    MB.    JUSTICE    CRESSWELL. 

Bbgina  V.  Bloomfield. 


jSE  pretences. — The  first  count  of  the  indictment  Adefendmt 
stated  that  the  defendant^  on  &c.,  at  Sec,  ''did  unlawfuUy  |he  fin/count 
falsely  pretend  to  one  Charlotte,  the  wife  of  George  Pahner,  ^^^^  wUhTav. 
that  he,  the  said  Daniel  Bloomfield,  was  Mister  Hitchings,  ing  faUeiy  pre- 

,    ,        ,  ,  ;        ,      ,  ,  ,,.  tended  that  he 

and  that  he  was  the  same  person  that  had  cured  Mistress  was  Mr.  H., 
Clarke,  at  the  Oxford  infirmary.    By  means  of  which  said  ^^,  c.  aTthe 
false  pretence,  he,  the  said  Daniel  Bloomfield,  did  then  ^'*°"^,^°jf" 
and-  there  obtain  from  the  said  Greorge  Palmer,  the  hus-  thereby  obtain- 

____  .-1^,      ,  -i^,  .  i.,  ins  <>"*  80ve- 

band  of  the  said  Charlotte  Palmer,  one  piece  of  the  current  reign,  with  in- 

gold  coin  of  this  realm,  called  a  sovereign,  of  the  monies,  o°p^«  of  th"e 

goods,  and  chattels  of  the  said  George  Palmer,  *  with  in-  J^JJ^d  count* 

tent  then  and  there  to  cheat  and  defraud  him,  the  said  laid  the  intent 

George  Palmer,  of  the  same;  *  whereas,  in  truth  and  in  fraud G.  p. '< of 

fact,  &c.    [negativing  the  false  pretences].    The  second  ^^^^^^''l^J" 

value  of  the 
said  last-mentioned  piece  of  the  current  gold  coin."  It  was  proved  that  the  defendant  made 
the  pretence,  and  thereby  induced  the  prosecutor  to  buy,  at  the  expense  of  6s.,  a  bottle  contain- 
ing something  which  he  said  would  cure  the  eye  of  the  prosecutor's  child.  The  prosecutor 
gave  him  a  sovereign  and  received  15t.  in  change.  It  was  further  proved  that  the  defendant 
was  not  Mr.  H. 

Held,  that  this  was  a  false  pretence  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53,  and  that  the 
intent  was  properly  laid  in  the  second  count. 

VOL.  I.  N  N  N.  F. 
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1842.       count  waB  exactly  «hnil«r  to  the  finl  cMtnt,  exoBpt  Ifaat 
'T'-^' — '     instead  of  the  words  between  the  *  *,  the  folkmine  were 
V.  inserted—'^  with  intent  to  cheat  and  defraud  him,  the  md 

G^rge  Pahner^  of  the  sum  of  five  shillings,  parcel  of  the 
value  of  the  said  last-mentioned  piece  of  the  coirent  gcdd 
coin/'  The  third,  fourth,  and  iBfth  counts  alleged  the  pne- 
tence  to  have  been  made  to  the  husband,  and  that  a  aore- 
reign  was  obtained  from  him,  with  intent  to  defirand  him 
of  "  the  same;'*  and  in  the  third  count  it  was  stated  in  a 
prefatory  allegation,  that,  in  the  jear]  1840,  Elisabeth 
Clarke  was  a  patient  in  the  Oxford  infirmarj,  and  that 
she  was  attended  by  and  was  under  the  care  of  one 
George  Hitchings,  the  said  George  Hitchings  then  being 
a  surgeon. 

Mrs.  Palmer,  the  wife  of  the  prosecutor,  was  called^  she 
said — ^'  On  the  4th  of  February,  the  defendant  came  to 
our  house,  he  said, '  I  am  a  gentleman  come  from  Oxford 
to  give  advice  to  poor  people,  for  I  understand  the  parish 
doctor  is  severe  to  the  poor.'  I  asked  him,  '  Are  yoa  Mr. 
Hitchings  ?'  and  he  replied^  '  I  am;  yes,  yes.'  I  tiien 
asked  him  if  he  was  the  same  person  ths^  had  oared  Mxa. 
Clarke  at  the  Oxford  infinnary,  and  he  rc^ed,  '  I  mm.' 
I  had  a  child  in  my  arms,  the  defendant  lodged  at  the 
child's  eyes,  and  said  that  the  child  would  lose  them  in 
less  than  a  month,  and  he  asked  me  if  I  would  go  to  die 
expense  of  two  bottles  of  sltuff  for  the  child,  at  5«.  6tL  a 
bottle,  which  would  be  1 1«.  I  said,  I  could  not  afford  it; 
he  then  asked  if  I  would  go  to  the  expense  of  one  ba^k^ 
which  would  be  6«,  61^.  I  said«  '  If  you  think  my  <diild 
will  lose  its  eye  I  will  go  to  the  expense  of  one.'  The 
defendant  asked  for  a  bottle,  which  I  gave  him.  I  wmat 
«p  'Stairs,  and  on  my  retara  I  saw  somethiag  yellow  in  ilia 
bottle.  My  husband  gave  the  defendant  a  sovereign,  and 
the  defendant  gave  him  in  change  two  crown  pieces  and 
two  half-crowns,  saying  he  would  let  as  have  the  atviff 
for  five  shillings." 

George  Palmer,  the  prosecutor,  stated,  that  Mrs.  darkey 
who  was  now  dead,  was  his  grandmother,  and  that  lie  would 
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not  have  given  the  defendant  the  sorereign,  or  have  botight 
the  staff  of  him,  if  he  had  not  believed  that  the  d^endant 
was  Mr.  Hitchinga. 

It  was  proved  by  the  Bev.  W.  S.  Bricknell,  that  he  knchiv 
Mr.  Hitchings,  who  was  an  eminent  snrgeon,  and  that  the 
defendant  was  not  Mr.  Hitchinga;  and  also,  that  he  had 
given  Mrs.  Clarke  a  recommendation  to  the  Oxford  Infir- 
maiy,  to  be  nnder  the  care  of  Mr.  Hitchings.  There  was 
no  evidence  to  prove  that  Mnu  Clarke  was  at  the  Oxford 
Infirmary,  but  it  was  proved  by  Mr.  BrickneU,  that  she 
was  absent  from  home  soim  after  he  gave  her  the  recom- 
mendation. 

7)frwhUi,  for  the  defendant. — ^I  submit  that  this  prose- 
eation  cannot  be  sustained.  I  aabmit,  first,  that  the  first, 
third,  fourth,  and  fifth  counts  are  disproved.  In  those 
counts,  it  is  alleged  that  the  defendant  obtained  a  sovereign, 
with  intent  to  defiraud  George  Palmer^ of  ''the  same.'' 
Now,  what  he  really  obtained  was,  not  a  pound,  but  five 
shillings,  and  it  is  manifest  be  never  could  have  intended 
to  defraud  George  Palmer  of  "the  same"  whidi  was  a 
sovereign,  as  he  gave  fifteen  shillings  back,  so  that,  at  the 
very  worst,  he  never  could  defiraud  Gteorge  Palmer  of  more 
than  five  shillings.  Secondly,  I  submit  that  the  seeond 
count  ought  to  have  diarged,  that  the  defendant  had 
obtained  five  shillings  with  intent  to  defraud  George 
Palmer  of  the  same. 

Ckbsswbll,  J. — ^The  defendant  never  obtained  anything 
bat  a  sovereign,  and  if  the  indictBieni  had  stated  that 
the  defendant  obtained  five  pieces  of  the  current  silver 
cein  of  this  realm  caUed  shillings,  it  would  have  been 
wrong. 

Tyrwhitt. — ^I  submit,  thirdly,  that  this  is  not  an  obtain- 
ing by  false  pretences  within  the  statute.  The  money  was 
obtained  by  a  sale  of  what  the  defendant  called  stuff. 

N  n2 
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1342.        In  the  case  of  Bex  v.  Codrington  (a),  it  was  held,  a  false 

^  pretence  made  use  of  in  the  sale  of  some  landed  proper^ 

V.  was  not  withm  the  statute ;  and  here,  the  money  was  ob- 

LooMPiBLD.    ^jj^g^  because  the  prosecutor  and  his  wife  thought  that 

the  child  would  be  cured  bj  the  stuff  that  they  bought  of 

the  defendant. 

Carrington^  for  the  prosecution. — ^I  submit  that  llie  first 
objection  is  not  sustainable.  The  first,  third,  fourth,  and 
fifth  counts  state,  that  the  defendant  obtained  a  piece  of 
gold  coin^  called  a  sorereign,  with  intent  to  defiraud  the 
prosecutor  of  ''the  same/'  that  is^  the  piece  of  gold  coin. 
NoWy  as  I  submit,  he  did  not  the  less  intend  to  defraud 
the  prosecutor  of  the  piece  of  gold  coin^  because  he  giTes 
some  silver  in  exchange  for  it.  A  person  is  not  the  las 
guilty  of  stealing  a  given  article,  because,  when  he  takes 
it,  he  leaves  some  other  article  instead  of  it  And  with 
respect  to  the  last  objection,  it  is  important  that  the  pro- 
secutor states  that  he  should  not  have  parted  with  his 
money  if  he  had  not  believed  the  defendant  to  be  Mr. 
Hitchings  {b). 

Cresswell,  J. — ^The  only  part  of  the  pretence  that  is 
proved  is,  that  the  defendant  said  he  was  Mr.  Hitchings. 
I  am  of  opinion  that  the  case  must  go  to  the  jury. 

Tyrtohiitj  addressed  the  jury  for  the  defendant. 

Cresswell,  J.  (in summing  up). — ^The  questions  for  yon 
to  consider  are  these — ^Did  the  defendant  falsely  represent 
that  he  was  Mr.  Hitchings,  and  did  he,  by  so  falsely  repre- 
senting, obtain  this  money?    If  you  are  satisfied  that  he 

(a)  1  C.  &  P.  661.  whole  of  the  pretence  chai^ged  need 

(6)  In  the  case  of  ReJe  v.  Hillf  not  be  proved ;  proof  of  put  of  it, 

it.  &  R.  C.  C.  190,  it  was  held  and  that  the  money  was  obtained 

that,  on  an  indictment  for  obtain-  on  that  part,  is  sufficient, 
ing  money  by  false  pretences,  the 
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did  sOj  you  ought  to  find  him  guilty.  With  respect  to  the  1842." 
intent  to  defraud,  I  do  not  think  that  it  can  be  taken  that  ^ — "^^^ 
the  defendant  intended  to  defraud  the  prosecutor  of  a  v. 

sovereign,  because  he  not  only  gave  silver  coin  to  the  ^^^••*'"'*'^* 
amount  of  fifteen  shillings  to  the  prosecutor,  but  it  was  all 
along  a  matter  of  bargain  and  arrangement  that  he  should 
do  so.  It  therefore  appears  to  me  that  the  allegation  on 
the  second  count,  that  the  defendant  obtained  a  sovereign, 
with  intent  to  defiraud  the  prosecutor  of  five  shillings  par- 
cel of  the  value,  is  the  one  which  the  evidence  supports. 

• 

Verdict — Guilty,  on  the  second  count.     Sen- 
tence— Six  months'  imprisonment. 

Carringtony  for  the  prosecution. 

Tyrwhitt,  for  the  defendant. 

[Attornies—  W,  Ormond,  and .] 


Eboika  t;.  Mabia  Russell* 

AkSON. — The  prisoner  was  indicted  for  maliciously  set-  In  *  ctie  of 
ting  fire  to  the  house  of  Ann  Wright,  at  Old  Windsor*        J^red  that* 
On  the  part  of  the  prosecution  Miss  Wright  was  called :  ^^^JetSffire 
she  said — "  The  prisoner  was  in  my  service.    Very  early  «>»  «*>«  boarded 

1  •  itii      4x1      i*T%  -L       T  •      -1  1       floor  of  a  room, 

on  the  morning  of  the  4th  oi  December  I  perceived  smoke  and  the  &ggot 
and  got  up ;  and  on  my  going  down  stairs  I  found  a  small  ^""dTShe*^" 
faggot  lighted  and  burning  on  the  boarded  floor  of  the  J<»i^»«>f«be 
kitchen,  about  four  feet  from  the  hearthstone.     I  took  up  "  scorched 
the  burning  wood  and  put  it  into  the  grate.    A  part  of  the  burat/' ud^no 
boards  of  the  kitchen  floor  was  scorched  black,  but  not  J^/J/^^ 
burnt.    The  faggot  was  nearly  consumed,  but  no  part  of  ^^^  ^**  ««>«- 

-  _  sumcd:— ^eW, 

the  wood  of  the  floor  was  consumed.'^  that  thu  was 

not  a  sufficient 
burning  to  sup* 
port  an  indictment  for  arson. 
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1842.  Cbessweix,  J« — The  case  of  Regma  ▼.  Parker  (4^  is  tbe 

nearest  to  the  present,  but  I  think  it  is  distinguishable. 

Carringtom,  for  the  prisoner. — ^I  submit  that  the  wood  rf 
the  floor  being  seondied  is  not  sufficient  to  constitute  tins 
offence,  as  wood  maj  be  scorched  without  ever  being  actu- 
ally on  fire. 

Crbsswsll,  J. — ^I  have  conferred  with  my  brother  Pmi- 
tesoH,  and  he  concurs  with  me  in  thinking,  that  as  the  wood 
of  the  floor  was  scorched,  but  no  part  of  it  consumed,  the 
present  indictment  cannot  be  supported.  We  think  that 
it  is  not  essential  to  this  offence  that  the  wood  should  be 
in  a  blaze,  because  some  species  of  wood  will  bum  and  en- 
tirely consume  without  blazing  at  all.  The  prisoner  must 
be  acquitted. 

Verdict — ^Not  guilty. 

Seeker,  for  the  prosecution. 

Caninffton,  for  the  prisoner. 

[Attornies — Seeker^  and  Sloeomhe^ 

(a)  9  C.  &  P.  45.  In  that  case  red  heat,  but  not  in  a  blaze,"  aad 
the  wood  of  the  floor  was  "  charred  this  was  held  a  sufficient  buming 
in  a  trifling  way,  it  had  been  at  a      to  support  an  indietment  lor  anoo. 
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WOBCESTEB  ASSIZES. 
{Grown  Side.) 

BBFOBB  MB.  JX7STICB  PATTB$ON. 


Rbgina  V.  Bbookbs  and  Three  Others.  March  sth. 

JljBEAEINO  into  a  warehouse. — ^The  iflbdictment  charged  An  indictment 
that  "  John  Brookes,  late  of  the  parish  of  St.  Peter  the  into  Tware- 
Qreat^  in  the  county  of  Worcester,  labourer,  John  Attwood,  gteaifng^i^ds, 
late  of  the  same,  labourer,''  [naming  all  the  prisoners],  '^^^^'^^u^^^ 
^  the  warehouse  of  Henry  Webb  and  another  there  situate,  been  commit- 
fbloniously  did  break  and  enter,  and  100  knives  of  the  parish  of  Su 
TOlne  of  ^10,  of  the  goods  and  chattels  of  the  said  H.  W.  ^iJVcountT*' 
and  anotiier  in  the  same  warehouse,  then  there  being  found,  of  w."  it  ap- 
then  and  there  feloniously  did  steal,  take,  and  carry  away,''  only  part  of  the 

A  parish  of  St. 

**-•  Peter  the  Great 

It  ai^peared  in  evidence  that  the  pariah  of  St.  Peter  the  ^'^J"  ^^^^ 
Great  is  partly  situate  in  the  eowUy  of  Worcester ^  and     ^eU,  that 

_       .        .     .       ,  .       ii  .,       .         /,,•  .  the  indictment 

partly  situate  m  the  county  of  the  city  of  frorcester.  oouid  not  be 

supported  for 
the  breaking 

Whitmore.  for  the  prisonenu^— I  submit  that  the  descrip*  \^^  the  ware- 

,  house,  but  that 

tion  of  the  parish  in  this  indictment  is  insufficient,  and  it  was  sufficient 
that  the  locality  of  the  premises  being  material  to  this  anV  thatuTbe' 
charge,  it  must  be  proved  as  laid.    According  to  the  alle*  b^akhlgTit** 
gation  contained  in  this  indictment,  the  whole  of  the  parish  >|>oui<>  j^^j* 

•  *  charged  the 

of  St,  Peter  is  situate  in  the  county  of  Worcester;  but  ac-  oftnce  to  have 

«.         Aji  •1  <         1        <>^i_*  •  i_    •  been  committed 

cording  to  the  evidence  a  part  only  of  this  parish  is  so  'Mn  that  part 
sitoate.    The  indictment  should  have  stated  in  the  usual  fJpXlhV^ 
xnysoner,  that  the  offence  was  committed  ''  in  that  part  of  Gre«t>  ^^ich 

'         ^„      ^  ,.,    .        .,.       ,  ««r         lies  within  the 

tAe  pansh  of  St.  Peter  which  is  within  the  county  of  Wor-  county  of  w." 
eester." 

PatvmqKi  J»«**-I  em  of  opinion  that  that  is  so,  and  that 
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the  prisoners  must  be  acquitted  of  the  breaking  into  the 
warehouse^  but  they  may  be  convicted  of  the  larceny  (a). 

Verdict— Guilty  of  larceny. 
F.  V,  Lee,  for  the  prosecution. 

Whitmore,  for  the  prisoners. 

[Attornies — PuUen,  and  CreuweiL] 


(a)  In  the  case  of  Bex  v.  BuUock, 
R.  &  M.  C.  C.  324,  n.,  and  Car. 
Supp.  282,  which  was  an  indict- 
ment for  breaking  into  a  house  and 
stealing  goods,  the  house  was  laid 
to  be  in  the  parish  of  "  Saint  Bo- 
tolph,  Aldgate,"  and  it  was  proved 
that  the  parish  was  **  Saint  Bo- 
tolph  without  Aldgate."  The  pri- 
soner was  convicted  of  the  larceny, 
and  the  twelve  judges  held  the 
conviction  right,  as  there  was  no 
proof  that  there  was  no  such  parish 
in  the  county  as  that  named. 

In  the  case  of  Bex  y,Perkin$,4C, 
&  P.  363,  it  was  held  that  if  a  parish 
be  partly  situated  in  the  county  of 
W.,  and  partly  in  the  county  of  S., 
it  is  sufficient,  in  an  indictment  for 


larcenify  to  state  the  offence  to  have 
been  committed  **  at  the  parish  tf 
II.  in.the  county  of  W:* 

In  the  case  of  Bex  v.  Woodwrnrd^ 
R.  &  M.  C.  C.  323,  the  prisoner 
was  indicted  for  setting  fire  to  a 
stack  of  beans  at  the  jporuA  of  Noi^ 
manton-on-the-Wold,  in  the  ooosty 
of  Nottingham.  There  is  no  such 
parish  as  that  stated,  it  being  a 
hamlet  maintaining  its  own  poor; 
and  the  Judges  held,  ."  that  the. 
offence  had  .nothing  of  locality  in. 
it,  and  that  there  being  no  snch 
place  in  the  county,  it  could  only 
be  taken  advantage  of  by  plea  in 
abatement,  and  the  conviction  ' 
affirmed.*' 


In  an  indict- 
ment for  bur- 
glary, it  is  suffi. 
cient  to  allege, 
that  the  bur- 
glary was  com- 
mitted at  a 
place,  naming 
it,  e.  g.  "  at 
Norton-juxta- 
Kempsey,  in 
the  county 
aforesaid," 
without  stating 
the  place  to  be 
a  parish,  vill, 
chapelry,  or  the 
like. 


Begina  V.  John  Brookes  and  Three  Otiiers. 

BuEGLABY.— The  indictment  charged,  that  "John* 
Brookes^  late  of  the  parish  of  Norton-jiixta-Kempsey,  in 
the  county  of  Worcester,  labourer,  John  Attwood,  late  of 
the  same,  labourer,  [describing  all  the  prisoners],  on  the 
4th  day  of  January,  1842,  in  the  night  of  the  same  day, 
with  force  and  arms,  "  at  Norton-juxta-Eempsey  aforesaid, 
in  the  county  aforesaid,  the  dwelling-'house  of  Thomas 
Hooke,  there  situate,  feloniously  and  burglariously  did 
break  and  enter,''  &c.,  (charging  a  burglary  in  the  usual 
form,  and  the  stealing  of  two  guns  and  other  articles). 
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Wkitmore^  for  the  prisoners. — ^I  submit  that  this  indict- 
ment^ as  to  the  burglary,  is  bad,  because  the  place  Norton-. 
juxta-Kempsej,  at  which  the  offence  is  alleged  to  have 
been  committed,  is  not  described  by  some  word  importing* 
some  known  division  of  the  county,  such  as  parish,  vill,- 
chapelry,  or  the  like. 


1842. 


Patteson,  J. — ^I  think  that  the  name  of  the  place,  * 
Norton-juxta-Eempsey>  is  sufficient  of  itself,  without: 
calling  it  either  a  parish  or  a  vill  or  any  thing  of  that, 
kind. 

Verdict— Guilty  (a). 

F.  V.  Lee,  for  the  prosecution. 

Whitfnore,  for  the  prisoners. 

[Attornies — Rea^  and  Crmwell.'] 


(o)  In  the  case  of  Bex  v.  Napper, 
R.  &  M.  C.  C.  44,  which  was  an  in- 
dictment for  krceny  in  a  dwelling- 
house,  the  indictment  charged  that 
the  prisoner,  on  &c,  **  tU  Liverpool, 
in  the  county  aforesaid,"  one  coat,  of 
the  value  of  40«.,  of  the  goods  and 
chattels  of  D.  J.,  **  m  the  dwelUng*- 
house  of  W.  T.y  then  and  there 


hemg^  then  and  there  did  feloni- 
ously steal,"  &c.  The  douht  was, 
whether  it  should  not  have  been 
stated  *'in  the  dwelling-house  of 
W.  T.  there  situaU"  but  the  Judges 
"  held  that  the  indictment  shewed 
sufficiently  that  the  house  was  situ- 
ate at  Liverpool,  and  that  the  con- 
viction therefore  was  proper." 


BeGINA  v.  TlPPINi 

IjARCENT. — ^e  prisoner  was  indicted  for  stealing  a 
knife  and  other  articles,  which  were  alleged  in  the  first 
count  of  the  indictment  to  be  the  property  of  Eichard 
Samuel  Kington;  in  the  second  count  they  were  alleged 
to  be  the  property  of  Henry  Lord  Bishop  of  Worcester] 

wu  at  T.,  in 

the  diocese  of  G.,  but  A.'s  father  stated  that  he  belieyed  his  son  had  left  T.  to  come  to  live  with 
him,  but  did  not  know  whether  his  son  had  given  up  his  lodgings  at  T.  i^Held,  that  this  was 
salBcient  proof  to  support  a  count  for  larceny,  laying  the  property  en  the  Lord  Bishop  of  W. 


March  7th, 

A  knife  was 
stolen  from  the 
pocket  of  A.,  as 
his  dead  body 
lay  in  a  road  at 
S.,  in  the  dio- 
cese of  W. 
The  last  place 
of  abode  of  A. 
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Igl2.       and  in  the  third  to  be  the  propertgr  of  Thcunaa  Ekigfeon, 
the  fiither  of  Bichard  Samuel  Kington. 

It  appeared  that  Bichard  Samnet  Kington  had  been  in 
the  empby  of  an  ironmonger  at  Tewkeabnry^  which  ia  in 
the  diocese  of  Gloucester,  and  that  on  the  evening  of  the 
18th  of  December  he  left  that  place  with  the  knife  joa  his 
possession.  It  further  appeared,  that  on  the  morning  of 
the  19th  December  he  was  found  dead  on  the  turnpike- 
road  leading  from  Tewkesbury  to  Worcester^  at  that  part 
of  the  road  which  is  situate  in  the  parish,  of  Seven  Stoke, 
which  is  in  the  diocese  of  Worcester.  It  appeared  that 
the  last  place  of  residence  of  Bichard  Samuel  Kington  was 
at  Tewkesbury,  in  the  diocese  of  Gloucester;  but  it  was 
stated  by  the  father  of  the  deceased,  that  he  believed  that 
the  deceased  had  left  Tewkesbury  with  a  view  of  coming  to 
live  with  him,  and  he  did  not  know  ol  his  own  knowledge 
whether  or  not  the  deceased  had  given  up  his  lodgings  at 
Tewkesbury. 

Fattison,  J.,  (in  summing  up),  desired  the  jury  to 
inform  him  (in  the  event  of  their  coming  to  the  conclusion 
that  the  prisoner  was  guilty)  whether  they  found  that  the 
property  was  taken  from  the  deceased  Bichavd  Samuet 
Kington  before  or  after  his  death. 

The  jury  found  the  prisoner  guilty,  and  that 
the  property  was  token  from  the  deceased 
after  his  death* 

Patteson,  J. — I  am  of  opinion  that  the  property  ie 
rightly  laid  in  the  Bishop  of  Worcester  {a). 

(a)  Lord  Chief  Baron  Comym  v.  Cox,  1  Sa&.S?,  it  wa»  laid  dvmi 

lays  down  (Com.  Dig.  tit.  Admin-  by  the  Court  o£  JBJog*s  Beach,  tlMl^ 

istrator,  (B.  5 )  )  that,  « if  an  intea-  "  if  a  man  have  two  hooaea  in  aeye- 

tate  has  not  bona  notabilia,  admin-  ral  dioceses,  and  Urea  moat  at  one, 

istration  shall  be  granted  by  the  but  sometimes  goes  to  the  other, 

bishop  of  the  diocese   where  he  and  being  there  for  a  dqr  or  two 

dies ;"  and  in  the  case  of  ffiiliard  dit%  adminialralion  of  hta  pedoaal 
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F*  V.  Lee  and  W.  A»  HiU,  for  the  prosecution. 

[Attomies  for  the  Prowcution— Birrf,  and  Holland.  R«oika 

TiPPiif. 
estate  shall   be   granted  by  the      another  report  of  this  case  in  1  Ld. 
Bishop  of  this  diocese,  for  he  was     Rajrm.  562,  that  this  judgment  was 
oommorant  there,  and  not  there  as     daliYered  by  Lord  SdU 
a  traYeller;"  and  it  appears  from 


Beoina  v.  Joseph  Hanblet.  MttnhtUu 

IjABCENY. — ^The  prisoner  was  indicted  for  having  on  a  servant 

the  7th  of  February,  1842,  feloniously  stolen  thirty  bushels  ^"^^hu^^iy 

of  barley,  the  property  of  John  Devey,  his  master.  *•'*•  «>r?  ^® 

On  the  part  of  the  prosecution,  Mr.  John  DoTey,  jun.,  ter't  honct,  u 

was  called ;  he  said,  ''  On  the  7th  of  February  last,  the  ^nyf  Bn/thb' 

prisoner  was  in  the  employ  of  my  father  as  waggoner.    I  J^'J^*]^nUy 

had  missed  considerable  quantities  of  barley.    I  searched  decided  by  a 

large  minority 

the  tallet  of  the  stable,  and  there  found  under  some  clover  of  tbetweWe 
seed  and  fodder  eight  bags  of  barley,  amounting  to  thirty  jud^'at  the 
bushels.    Upon  my  taxing  the  prisoner  with  it,  he  said  ^''•!  ''®"*^  "^ 
that  he  had  taken  the  barley  for  the  purpose  of  giving  it  the  point. 
to  the  horses. 

Beadon,  for  the  prisoner. — I  submit,  that  there  is  no 
case  to  go  to  the  jury,  on  the  ground  that  the  prisoner  had 
no  intention  of  appropriating  any  part  of  this  barley  to  his 
own  use.  I  am  aware>  that,  in  the  case  of  Rex  v.  Mcrfit  and 
others  {a),  it  was  laid  down  by  the  Judges  that  a  servant's 

(a)  R.  &  R.  C.  C.  307.    In  that  Bi^flep  had,  in  s  similar  csse^  di« 

case  the  prisoners  were  indicted  for  rected  an  acquittal ;  but  Mr.  Justice 

stealing  beans,  the  propeity  of  their  AbboU  being  informed  that  the  late 

master,  and  tried  before  Mr.  Jus^  Mr.  Justice  Heath  had,  on  several 

tice  AhhotL    It  was  found  by  the  oceaaionS)  held  this  to  be  larceny, 

jury  that  the  prisoners  took  the  and  that  tiord  Chief  Baron  Mae* 

beaas  intending  to  give  them  to  d^mald  had  told  the  grand  jury  at 

their  master's  horses.    Mr.  Justice  Maidstone  that  this  was  a  lareenyt 
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1842.  improperly  taking  com  to  feed  the  horses  of  his  employer 
was  a  larceny,  but  it  may  be  a  question  whether  it  would 
be  advisable  in  all  cases  to  act  on  that  decision. 

Patteson,  J. — ^Even  so  far  as  regards  the  question,  whe- 
ther the  prisoner  meant  to  appropriate  the  barley  to  his 
own  use,  there  is  a  case  for  the  jury. 

Beadon  addressed  the  jury  on  behalf  of  the  prisoner, 
and  contended  that  the  prisoner  intended  to  give  the 
com  to  his  employer's  horses  to  make  them  look  better. 

Patteson,  J.,  (in  summing  up). — ^The  case  referred  to 
by  the  learned  counsel  is  similar  in  all  its  bearings  to 
the  present ;  and  in  respect  of  it  a  considerable  majority 
of  the  Judges  decided,  that  a  servant  clandestinely  taking 
com  for  the  purpose  of  feeding  his  master's  horses  was 
guilty  of  a  larceny.  However,  as  there  should  be  a  wide 
difference  in  the  punishment,  I  wish  you  to  say  whether 
the  prisoner  took  the  com  for  his  own  use  and  benefit,  or 
to  give  to  his  master's  horses. 

Verdict — Guilty;  the  foreman  of  the  jury 
adding,  '^We  think  that  he  took  the 
com  with  intent  to  give  it  to  his  mas- 
ter's horses." 

Patteson,  J. — I  will  confer  with  my  learned  brother  on 
this  case. 

Whiimore,  for  the  prosecution. 

Beadon,  for  the  prisoner. 

[Attorniea — Bird  ^  Saimders,  and  Ba^ot4} 


his  Lordship  reserved  the  case  for  eight  of  their  LordshipiS  held  that 

the  consideratioii  of  the  Judges,  this  was  felony,  hut  Barons  Gr'aAom 

and  the  point  having  heen  con-  and  Wood,  and  Mr.  Justice  DaUoi, 

sidered  hy  eleven  of  the  Judges,  thought  this  not  a  felony. 
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Patteson^  J. — ^I  have  conferred  with  Mr.  Justice  Cress- 
weU,  and  we  both  think  that  the  case  of  Rex  v.  MarfU  is 
too  recently  decided  by  a  large  majority  of  the  Jadges  for 
me  to  take  the  opinion  of  the  Judges  again  upon  the 
point. 

The  prisoner  was  sentenced  to  be  imprisoned  for  one 
month. 


Eje< 


STAFFORD  ASSIZES. 
{CivU  Side.) 

BEFOBE  MB.  JUSTICE  FATTESON. 

Doe  on  the  demise  of  Stanwat  v.  Bock. 


CTMENT  to  recoTcr  a  piece  of  ground^  situate  at  The  proviso  as 
the  parish  of  Wednesbury.  tnisUTOnudned 

After  the  jury  had  been  sworn,  and  after  Meteyard,  for  «,"J*J4^'*'* 
the  plaintiff,  had  opened  the  pleadings,  it  was  discoyered  Will.  4,  c.  27, 
by  Patteson,  J.,  that  in  the  Nisi  Prius  record  the  name  of  cues  of  decUr- 
the  real  defendant  had  not  been  substituted  for  that  of  ^fufand  not 
Bichard  Roe.  ^  ^^Vt^?^  • 

pcnoD  holding 
under  an  agreement  to  purchase. 

If  a  person  who  has  agreed  to  purchase  real  property  be  let  into  possession,  he  is  a  tenant 
at  will,  and  such  tenancy  at  will  is  determined  by  his  death ;  and  if  after  his  death  his  widow, 
who  is  also  deTisee  of  his  real  estate,  continue  in  possession,  this  is  not  a  continuance  of  his 
tenancy  at  will,  so  as  to  prevent  the  operation  of  that  statute,  and  therefore  in  such  a  case, 
where  the  person  thus  let  into  possession  died  more  than  twenty  years  before  ejectment  brought 
by  the  representatives  of  the  intended  vendor,  it  was  held  that  it  was  too  late,  unless  a  new  tenancy 
could  be  shewn  in  the  widow,  the  first  year  of  whose  tenancy  was  within  twenty  years  before 
the  irjectment ;  and  if  such  new  tenancy  were  shewn,  no  demand  of  possession  would  be  neces- 
sary, as  such  new  tenancy  would  be  determined  by  the  death  of  the  widow,  which  occurred 
before  the  ejectment. 

Where,  after  the  jury  are  sworn  in  an  ejectment  case,  it  is  discovered  that  in  the  Nisi  Prius  re- 
cord, the  name  of  the  real  defendant  has  not  been  substituted  for  that  of  Richard  Roe,  but  the 
consent  rule  and  jury  process  are  right,  the  record  ought  in  strictness  to  be  withdrawn  and 
amended  on  summons,  and  then  re-entered ;  but  by  consent  the  Judge  will  allow  the  amendment 
without  withdrawing  the  record.  , 
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1642*  ^  ^^®  oonsent  rule  and  jury  process  the  name  of  the 

real  defendant  was  correctly  inserted. 

Taffburd,  Serjt.^  for  the  plaintiff,  asked  to  have  the  mis- 
take rectified  by  an  amendment. 

Patteson^  J. — Ab  the  real  defendant  is  not  before  this 
Court,  the  record  ought  in  strictness  to  be  withdrawn,  and 
a  summons  taken  out  for  the  parties  to  appear  before  me, 
in  order  that  the  declaration  should  be  amended  by  insert- 
ing the  name  of  the  real  defendant,  and  the  cause  re-en- 
tered ;  but  to  save  time  I  will  allow  the  amendment  to  be 
made  in  Court,  if  the  other  side  will  consent. 

Ludlow,  Seijt.,  for  the  defendant,  consented. 

The  amendment  was  made,  and  the  jury  re-sworn. 

It  was  opened  by  Talfourd,  Serjt.,  for  the  plaintiff,  that 
the  ground  in  question  had  belonged  to  Sir  Joseph  Scott 
and  Mr.  Foley,  who  were  lords  of  the  manor  of  Wednes- 
bury,  and  under  whom  the  lessor  of  the  plaintiff  claimed 
as  a  yendee;  and  that  they  having  agreed,  in  the  year 
1816,  to  sell  the  property  to  a  person  named  Richard 
Woolrich,  an  agreement  had  been  entered  into  between 
Woolrich  and  Thomas  Butler  for  the  sale  of  it  to  the  lat- 
ter; but  that  purchase  never  having  been  completed, 
Butler  gave  up  the  possession  to  Woolrich,  who  died 
in  the  year  1822,  when  his  widow  came  into  posses- 
sion, and  she  died  in  the  year  1837.  The  present  eject- 
ment was  brought  on  the  8th  of  January,  18i2 ;  and  he 
submitted  that  it  was  not  too  late,  as  this  case  came 
within  the  proviso  as  to  cestui  que  trusts  contained  in 
the  seventh  section  of  the  stat.  8  &  4  Will.  4,  c.  27  (a). 

(a)  By  the  ttat.  3  &  4  Will.  4,  settion  or  in  receipt  of  the  piofiti 
c.  27,  8.  7,  it  is  enacted,  **  that  of  any  land,  or  in  receipt  of  any 
when  any  person  shall  be  in  poa-      rent,  as  tenant  at  will,  the  right  of 
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He  a£bo  cited  Sir  Edvrard  Sngden's  Vendors  and  Pur*        i842. 
ehasears  {b). 

It  appeared  that  aboat  forty  years  ago  the  ground  in 
question  (upon  which  a  house  then  stood)  was  heU  of  tiM 
lords  of  the  manor^  Sir  J.  Scott  and  Mr.  Foley;  and  that 
about  the  year  1816^  Kichard  Woolrich  was  in  possession 
of  it;  and  that  on  the  1st  of  January^  1817^  Woolridi  en- 
tered into  the  following  agreement  with  Thomas  Butler: — 

^*  An  agreement  made  tiie  1st  day  of  January,  1817, 
between  Richard  Woolrich,  of  Wednesbury,  in  the 
County  of  Stafford,  Farmer,  of  the  one  part,  and 
Thomas  Butler,  of  Darlaston,  in  the  same  County, 
Farmer,  of  the  other  part. 
^  Whereas  the  said  Richard  Woolrich  having  agreed  to 
purchase  a  small  plot  or  parcel  of  land  in  Wednesbury 
aforesaid,  and  has  erected  shambles  thereon,  from  Sir  S, 
Scott,  Bart.,  and  Edward  Thomas  Foley,  Esq.,  for  the  sum 
of  £30 :  And  whereas  the  said  Richard  Woolrich  having 
got  no  conveyance  or  title  to  the  said  land,  and  being  un- 
able to  pay  the  money  or  complete  the  said  purchase,  has 
agreed  to  seU  and  dispose  of  such  agreement,  and  the  pre- 
mises aforesaid,  to  the  said  Thomas  Butler,  for  the  price  or 
sum  of  £100:  therefore  the  said  Richard  Woolrich  doth 
hereby  agree  to  sell  and  transfer  the  said  agreement  of 
purchase,  and  the  said  shambles  or  buildings  thereon,  to 
the  said  Thomas  Butler,  Ids  heirs  and  assigns ;  and  the 
said  Richard  Woolrich  doth  hereby  acknowledge  to  have 
had  and  received  the  said  sum  of  £100  of  and  from  the 
said  Thomas  Butler  for  the  said  purchase ;  and  that  he  the 

the  person  entitled  subject  thereto,  tenancy,  at  which  time  such  te- 
or  of  the  person  through  whom  he  nancy  shall  be  deemed  to  have  de- 
claims, to  make  an  entry  or  dis-  termined  :  provided  always,  that 
tress  or  bring  an  action  to  recover  no  mortgagor  or  cestui  que  trust 
iiicli  land  or  rent  shall  be  deemed  shall  be  deemed  to  be  a  tenant  at 
4o  have  first  accrued  either  at  the  will^  within  the  meaniog  of  thb 
determination  of  such  tenancy,  or  clause,  to  his  mortgagee  or  trut- 
at  the  expiration  of  one  year  next  tee." 
after  Ae  commencement  of  saeh         (p)  Chap.  XI.,  sect.  V.,  div.  IT. 
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1842.  ^^  Richard  Woolrich  shall  and  wiU  make  or  join  in  a 
conveyance^  at  the  expense  of  the  said  Thomas  Bntler, 
accordingly.  As  witness  the  hands  of  the  parties,  the  day 
and  year  aforesaid. 

^^^'  "  Richard  Woolrich. 

"  Witness,  "  Thomas  x  Butler, 

"  R.  Jesson.  his  mark." 

It  farther  appeared,  that  Sutler  gave  up  possession  to 
Woolrich,  who  was  buried  on  the  8th  of  January,  1822, 
(the  present  ejectment  being  brought  on  the  8th  of  January, 
1842,  and  more  than  twenty  years  after  the  death  of  Wool- 
rich).  It  was  proved  that  Mrs.  Woolrich  (who  was  the 
devisee  of  her  husband's  real  estate)  died  in  the  year  1887; 
but  the  only  evidence  to  shew  that  Mrs.  Woolrich  ever  was 
the  tenant  of  the  lords  of  the  manor,  was  that  of  a  person 
named  Growcock,  who  said,  "  I  knew  Mr.  Weddell,  the 
agent  of  Scott  and  Foley;  I  went  to  ask  Mrs.  Woolrich 
for  rent  of  the  land  the  shambles  were  on :  she  said  that 
she  or  one  of  the  family  would  be  over  in  half  an  hour,  at 
the  rent^house  (the  Talbot) :  it  was  close  at  hand.  I  went 
back  to  Mr.  Weddell,  and  told  him  that  she  would  come 
in  half  an  hour,  or  one  of  the  family.'' 

Ludlow,  Seijt.,  for  the  defendant. — I  submit  that  this 
ejectment  cannot  be  maintained.  There  is  no  evidence  of 
any  rent  paid  within  twenty  years ;  and  if  Woolrich  was 
a  tenant  at  will,  there  should  have  been  a  demand  of  pos- 
session. It  is  quite  clear  that  the  proviso  in  the  seventh 
section  of  the  stat.  3  &  4  Will.  4,  c.  27,  applies  to  cases 
of  trusts  of  quite  a  different  kind. 

Pattbson,  J. — ^I  have  conferred  with  my  brother  Cress- 
well,  and  he  agrees  with  me  in  thinking  that  the  proviso 
contained  in  the  seventh  section  of  the  stat.  3  &  4  Will.  ^ 
c.  27,  does  not  apply  to  this  case.  A  person  let  in  under 
a  purchase  is  a  tenant  at  will ;  and  this  proviso  applies  only 
to  declared  and  express  trusts,  and  not  to  trusts  in  equity 


In  the  ensuing  term,  Talfaurd,  Serjt.,  applied  to  the 
Court  of  Common  Pleas  for  a  new  trial,  but  the  Court  re- 
fused a  rule. 
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of  this  kind.  That  reduces  it  to  the  question,  whether  1042. 
the  widow  of  Richard  Woolrich  became  tenant  at  will 
under  a  new  taking;  because,  if  the  only  tenancy  at  will 
was  the  husband's,  that  was  determined  more  than  twenty 
years  ago,  as  it  is  quite  clear  that  that  tenancy  at  will  was 
determined  by  the  death  of  the  husband.  The  only  ques- 
tion is,  whether  there  was  a  new  tenancy ;  for  if  there  was, 
the  present  ejectment  is  brought  within  twenty  years  after 
the  first  year  of  that  tenancy.  With  regard  to  a  demand 
of  possession,  none  was  necessary,  because  we  have  it  that 
the  new  tenancy,  if  such  ever  existed,  was  determined  by 
the  death  of  the  widow,  which  occurred  before  the  8th  of 
January,  1842.  The  jury  will  have  to  say  whether  there 
was  a  new  tenancy  at  will  by  the  widow  after  the  death  of 
the  husband ;  and  of  that  the  eyidence  is  very  slight.  No 
rent  ever  paid — ^no  act  by  which  she  acknowledges  herself 
to  be  tenant.  Nevertheless,  as  there  is  some  evidence,  I 
must  leave  it  to  the  jury. 

Verdict  for  the  defendant. 

Talfaurd,  Serjt.,  R.  V.  Richards,  and  Meieyard,  for  the 
plaintiff. 

Ludhw,  Serjt.,  and  John  Gray,  for  the  defendant. 

[Attomies — Barnett,  and  Holland.'} 
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In  a  declaration 
in  an  action  for 
not  completing 
a  purchase  of 
copyhold,  it 
was  alleged, 
that  on  the  27th 
of  June  the 
plaintiA  '*  were 


PsBRY  and  Others  i^.  Smith. 

Assumpsit.— The  first  count  of  the  declaration  stated, 
that,  by  an  agreement  in  writing,  reciting  that  the  defend- 
ant had  purchased  certain  copyhold  lands  at  public  auction 
of  the  plaintifiPs,  at  the  sum  of  £300,  the  plaintiffs,  in 
consideration  of  £30,  paid  to  them  at  or  before  the  signing 
mdy^and  wiu!  of  the  agreement,  and  also  in  consideration  of  £270  to  be 
paid  to  the  plaintiffs  on  the  27th  of  June  then  next,  did 
agree  that  they  the  plaintiffs  would  make  a  good  title^  and 
deUver  an  abstract  on  the  1st  of  April  then  next;  ''  and 
on  payment  of  the  remainder  of  the  said  sum  of  £800  on 
the  said  27th  day  of  June,  at  the  office  of  the  steward  of 
the  said  manor  of  Newcastle-under-Lyme,  should  and 
would,  with  all  necessary  parties,  surrender  or  join  in  sur- 
rendering the  said  lands''  to  the  defendant :  that  the  de- 
fendant agreed  to  pay  the  remainder  of  the  said  £300  to 
the  plaintiffs  on  the  said  27th  day  of  Jime  on  having  such 
readyand  Surrender  made  (at  which  time  the  defendant  was  to  enter 
into  possession),  and  also  to  be  at  the  expense  of  preparing 
such  surrender :  and  that  it  was  further  agreed,  that  in 
case  completion  of  the  purchase  should  be  delayed  on  tlie 
part  of  the  defendant  beyond  the  time  appointed  for  that 
purpose,  that  the  defendant  should  pay  interest  from  the 
27th  of  June.  This  count  contained  an  allegation  of  mu- 
tual promises,  and  a  general  averment  of  performance  by 
the  plaintiffs  of  all  that  was  to  be  by  them  performed ;  and 
also  averments,  that  on  the  1st  of  April  the  phdntifb  made 


ing,  at  the 
office  of  the 
steward  of  the 
said  manor  of 
N.,  to  receive 
the  residue  of 
the  said  pur- 
chase-money, 
and  then  and 
there  to  sur- 
render."    This 
was  denied  by 
the  plea : — 
Held,  that  this 
allegation  was 
proved  by 
showing  that 
the  plaintiA 
were 


willing  to  have 
gone  to  the 
steward's  office 
on  that  day  to 
surrender,  but 
did  not  do  so, 
because  on  the 
25th  the  de- 
fendant told  the 
solicitor,  who 
was  concerned 
for  all  parties, 
that  he  was  not 
ready  to  com- 
plete the  pur- 
chase on  the 
27th. 

If  a  plaintiff  in  his  declaration  aver  the  performance  of  a  condition  precedent,  and  the  defend- 
ant deny  this  by  his  plea,  and  the  plaintiff  were  to  reply  matter  of  excuse  for  not  performing 
the  condition,  this  would  be  a  departure. 

A  purchaser  had  agreed  to  complete  a  purchase  on  the  27th  of  June.  The  solicitor,  who  was 
concerned  for  all  parties,  called  on  him  on  the  25th  of  June,  and  asked  him  if  he  would  be 
ready  to  complete  on  the  27th : — Heldf  that  what  the  purchaser  said  in  answer,  was  notapri- 
▼ileged  communication. 

A  purchaser  agreed,  that  if  the  completion  of  the  purchase  "  should  be  delayed  on  hu  part  " 
beyond  the  27th  of  Jane,  he  would  pay  interest.  The  vendor  and  his  trustee  were  willing  to 
complete  on  that  day,  but  the  purchaser  was  not  prepared ;  but  on  the  28th  of  November,  when 
the  purchaser  was  ready,  the  vendor's  trustee  would  not  Join  i—HMf  that  the  purcbaaer  w«i 
liable  to  interest  only  from  the  27th  of  June  to  the  28th  of  November. 
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out  a  good  title^  and  delivered  an  abstract ;  and  that  on  1942. 
the  27th  of  June  the  plaintiffs  "  were  ready  and  willing,  at 
the  office  of  the  steward  of  the  said  manor  of  Newcastle- 
under-Ljrme,  to  receive  the  residue  of  the  said  purchase- 
money,  and  then  and  there,  with  all  necessary  parties^  to 
surrender  and  cause  to  be  surrendered  the  said  lands/' 
&c.,  to  the  defendant ;  and  that  the  defendant  entered  into 
possession  on  the  27th  of  June.  Breach,  that  the  defend- 
ant did  not,  on  or  before  the  27th  of  June,  prepare  a  sur- 
render, nor  did  he  then  pay  the  remainder  of  the  purchase- 
money  ;  and  that,  although  the  completion  of  the  purchase 
had  been  delayed  by  the  defendant,  he  had  not  paid  any 
interest.  Second  count,  upon  an  account  stated.  Pleas — 
first,  non  assumpsit.  Second,  that  the  plaintifib,  on  the 
said  27th  day  of  June,  were  not  ready  and  willing  to  sur-* 
render,  or  cause  to  be  surrendered,  the  said  lands,  &c.,  in 
manner  and  form  as  in  the  declaration  is  alleged. 

The  agreement  was  put  in.  It  was  to  the  effect  stated 
in  the  declaration. 

On  the  part  of  the  plaintiffs,  Mr.  Stevenson,  the  attor- 
ney for  the  plaintiffs,  was  called : — He  stated  that  he  was 
employed  by  the  defendant  to  draw  the  surrender,  and 
had  also  acted  for  the  plaintiffs  respecting  the  sale;  and 
that  the  defendant  did  not  pay  the  plaintiffs  £270  on  the 
87th  of  June.  In  his  cross-examination  be  stated^  that 
the  plaintiffs  were  not  at  the  steward's  office  on  that  day; 
but  on  his  re-examination  he  said,  that  on  the  25th  of  June 
he  had  called  on  the  defendant  to  ascertain  if  be  would  be 
ready  to  complete  the  purchase  on  the  27th. 

W.  /.  Alexander,  for  the  defendant.*— As  Mr,  Stevenson 
lias  stated  that  he  was  at  that  time  employed  by  the  de- 
fendant to  prepare  the  surrender,  I  apprehend  that  he 
0ught  not  to  state  what  he  was  told  by  the  defendant,  who 
was  his  client,  as  it  was  a  privileged  communication. 

Pattxbon,  J. — ^I  think  that  the  evidence  is  receivable, 
o  0  2 
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1842.  ^'-  Stevenson  stated,  that,  on  the  25th  of  Jnne,  the 

defendant  told  him  that  he  should  not  be  ready  by  the 
27th  of  Jnne,  and  wished  the  matter  to  be  postponed  till 
the  following  court-day;  and  that  in  consequence  of  this 
he  (Mr.  S.)  did  not  prepare  the  surrender,  which,  but  for 
this,  he  should  have  prepared,  and  the  plaintiffs  would 
have  surrendered  the  property.  It  further  appeared,  that 
after  some  more  delays,  the  parties  met  at  the  steward's 
office  on  the  28th  of  November,  when  one  of  the  trustees 
refused  to  join  in  the  surrender,  although  he  had  been 
ready  to  do  so  on  the  27th  of  June. 

W.  J.  Alexander. — ^I  submit  that  the  second  issue  is  not 
proved.  To  prove  that  issue  on  the  part  of  the  plaintiffs, 
it  should  have  been  shewn  that  the  plaintiffs  were  at  the 
steward's  office  on  the  27th  of  June ;  and  if  they  meant  to 
have  relied  on  any  excuse,  they  should  have  stated  it  in  their 
declaration,  or  have  repUed  it. 

Pattbson,  J. — ^It  could  not  have  been  replied,  as  that 
would  have  been  a  departure. 

Greaves  and  WkUmore,  for  the  plaintiffs. — ^The  defend- 
ant was  bound  by  his  agreement  to  be  at  the  steward's 
office  to  pay  the  £270;  and  if  he  did  not  go  there,  the 
plaintiffs  were  not  bound  to  go  there  to  surrender.  But 
even  assuming  that  the  plaintiffs  were  bound  to  be  there, 
it  is  not  competent  for  the  defendant  to  say  that  they  were 
not  there.  When  a  person  has  agreed  to  do  an  act,  and 
he  is  prevented  by  the  other  party  from  doing  the  act,  it 
is  just  the  same  as  if  he  had  done  it,  and  it  is  not  open  to 
the  other  party  to  say,  that  the  act  which  he  has  prevented 
has  not  been  performed.  It  is  laid  down  in  Mr.  Chitty's 
work  on  contracts  (a),  that  a  readiness  and  offer  to  fulfil  a 
condition  precedent  by  a  plaintiff,  and  the  discharge  or 

(a)  Pago  738. 
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hindrance  of  its  performance  by  the  defendant,  are  in  law        i^^^ 

equivalent  to  the  completion  of  the  condition  precedent. 

Suppose  the  plaintiffs  had  been  actually  going  to  the  office 

of  the  steward,  and  had  been  met  by  the  defendant,  who 

had  told  them  they  need  not  go,  as  he  was  not  prepared 

to  pay  the  money,  it  is  clear  that  that  would  be  equivalent 

to  being  at  the  steward's  office  ready  to  surrender;  and 

that  state  of  things  is  not  distinguishable  from  the  present, 

aa  here  the  defendant  prevented  the  plaintiffs^  from  going 

to  the  steward's  office,  by  not  preparing  the  surrender. 

fV.  J.  Alexander. — The  plaintiffs,  in  their  dedaration, 
ought  to  have  stated  the  excuse  instead  of  stating  the  per- 
formance of  the  condition. 

Patteson,  J. — ^I  think  the  issue  is  not  on  the  fact  of  the 
plaintiffs  being  at  the  steward's  office,  but  on  the  readiness 
of  the  plaintiffs  to  surrender.  The  witness  has  proved 
that,  although  the  plaintiffs  were  not  at  the  steward's  office 
ready  to  surrender,  that  was  because  the  defendant  was 
not  ready  to  pay  the  money.  I  interpret  the  issue  not  to 
be,  that  the  plaintiffs  were  at  the  steward's  office,  but  that 
they  were  ready  to  go  there.  I  think  also  that  the  verdict 
ought  to  be  for  the  plaintiff  for  £270,  the  remainder  of 
the  purchase-money  and  interest,  from  the  27th  of  June 
to  the  28th  of  November;  but  as  there  was  on  that  day  a 
refusal  to  surrender,  the  defendant  is  not  liable  to  pay  in- 
terest after  that  period. 

Verdict  for  the  plaintiff  for  j£270,  and  interest 
from  the  27th  of  June  to  the  28th  of 
November. 

Greaves  and  WhUmore,  for  the  plaintiffs. 
W.  J.  Alexander^  for  the  defendant. 

[Attornies — R.  Sievemanf  jun.,  and  Taylor  J] 
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1842.  I^  ^^^  ensuing  term,  W,  J.  Alexander  applied  to  the 

Court  of  Exchequer  for  a  new  trial,  on  the  ground  that 
what  the  defendant  said  to  Mr.  Stevenson  on  the  25th  of 
June  was  a  privileged  communication;  but  the  Court  re- 
fused a  rule,  and  Baron  Parke  said — *^  K  the  party  employs 
an  attorney  who  is  also  employed  on  the  other  side,  the 
privilege  is  confined  to  such  communications  as  are  clearly 
made  to  him  in  the  character  of  his  own  attorney.  It  is 
plain  this  was  not  but  in  his  adverse  character  of  attcnmey 
for  the  vendors/'  And  Baron  Alderson  said — ^*  It  is  dear 
that  the  communication  made  to  this  witness  was  made  to 
him  in  his  character  of  attorney  for  the  vendors,  on  whose 
part  he  was  applying  for  payment.  If  Mr.  Alexander^$ 
argument  were  right,  the  effect  would  be,  that  wherever 
an  attorney  is  employed  by  both  parties,  no  communica- 
tions made  by  him  could  be  admitted  in  evidence,  because 
they  must  all  be  made  through  the  conunon  attorney  (b)* 

(5)  In  the  case  of  GiUard  v.  been  employed  by  Bendle  to  me 

Batety  9  Law  J.  New  Ser.  Ezch.  out  execution  against  Clarke,  and 

171,  wbich  was  an  action  for  work  that  tbis  was  not  a  privil^ed  com- 

and  labour,  in  suing  out  an  execu-  munication ;  and  in  giving  jiidg>- 

tion  against  a  person  named  Clarke,  ment  the  Court  said,  "  The  piin« 

the  defence  was,  that  the  p]ainti£^  lege  does  not  attach  to  every  thing 

who  was  an  attorney,  had  been  em>  that  a  client  says  to  his  attorney ; 

ployed  by  a  person  named  Bendle,  the  test  is,  whether  the  oondmimi- 

and  not  by  the  defendant,  and  it  cation  is  necessary  for  ihe  purpose 

was  held  that  the  plaintiff's  agent,  of  carrying  on  the  action.    If  it  is 

who  was  an  attorney,   might  be  necessary,  it  becomes  privileged.'* 

aaked  whether  the  plaintiff  on  in-  See  the  oase  of  Begmm  v.  ^evry, 

troducing  Bendle  to  him,  had  not  8  C.  &  P.  696. 
stated  that  he  (the  plaintiff)  had 
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BbOINA  9.  SowtlE. 

iKDlCTMETfT,  on  thfe  58tli  secJtioti  of  tli6  Reform  Act,  if  a.,  who  is 
2  &  8  Wai.  4,  c  45,  for  giving  a  false  answer  at  the  time  etl2?or7ot  a  *" 
of  voting  for  members  of  Parliament  for  the  borough  of  ^™^^^  * 
Stoke-Upon-Trent,  at  the  general  election  in  the  jear  holder,  ^vesnp 

^  ^^.  the  house  in  re- 

<*  ^^^  •  spect  of  which 

The  indictment,  which  consisted  6nly  of  one  count,  was  ^^^'tll^s  ano^ 

in  the  following  form  :' —  *her  of  superior 

.  «        *  *  .  •»       "value  within 

^  The  jurors,  sc,  present,  that  heretofore,  to  wit,  on  the  the  same  bo- 
80th  day  of  June,  1841,  at  b  certain  election  for  a  mem-  re^^^t^^n^^d 
ber  to  serve  in  the  Commons*  House  of  Parliament  of  and  5*^°'?^^.*  ***^" 

tion,  he  loses 

for  the  United  Kingdom  of  Great  Britain  and  Ireland  for  his  vote,  and  if 
the  borough  of  Stoke-upon-Trent,  in  the  county  of  Staf-  the  time  of  the 
ford,  to  wit,  at  the  said  borough  of  S.,  in  the  same  county,  ^nant'h"'''' 
Joseph  Bowler,  late  of  &c.,  then  and  there  appeared  as  a  taiccn  posses- 
Toter  at  the  time  of  polling  at  the  said  election,  and  then  house  that  A. 
and  there  tendered  his  vote  bfi  such  voter,  and  that  John  pll^ingVent  for 
Ford  Hyatt,  gentleman,  then  and  there  duly  appointed  )Jviw  artkils*of 
deputy  returning  otBcer  by  and  for  John  Gary,  Esq.,  which  A.'s  furniture 
said  J.  C,  Esq.,  was  then  and  there  the  returning  officer  house,  and  that 
at  the  said  election  for  the  said  borough,  the  said  J.  F.  H.  ^f  thi^^okejs 
duly  appointed  deputy  as  aforesaid,  did  then  and  there,  at  ^/^J:^" -^^^ 
the  time  of  the  said  J.  B.  so  tendering  his  vote  as  aforesaid,     Sembie,  that 
the  said  J.  F.  H.,  so  appointed  deputy  for  such  returning  mentagalnsta 
officer  as  aforesaid,  having  competent  power  and  authority  [^^xj^^^fw^^ 
so  to  do,  put  to  the  said  J.  B.,  he  the  said  J.  F.  H.  as  such  de-  >t  the  poll, 

.  -  .  *   1     .         1  '3    which  states, 

puty  returning  officer  as  aforesaid,  bemg  thereunto  required  that  at  a  cer- 
on  behalf  of  WilUam  Taylor  Copeland,  Esq.,  and  Francis  i'|^embe!°of  ^""^ 
Dudley  Ryder,  Esq.,  who  were  then  and  there  Candidates  at  ^"^^™*"*|^^f 
the  said  election,  the  following  question,  thatis  to  say.  Have  s.,  the  defend- 

.1  ^./.      ..        /.         ^  .  «  •     ant  appeared  as 

you  the  same  qualification  for  which  your  name  was  on-  a  voter  and 
ginally  inserted  in  the  register  of  voters  now  in  force  for  io"e*M  such, 

and  that  he 
gave  a  false  answer,  that  he  had  the  same  qualification  for  which  he  was  put  on  the  register, 
whereas  in  truth  he  had  not,  is  bad,  because  it  states  all  the  matters  by  way  of  recital,  and  be- 
cause it  neither  states  the  writ  nor  the  precept  for  holding  the  election,  nor  that  the  defend- 
ant's name  was  ever  on  the  register. 
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1842.  ^^^  borough  of  Stoke-upon-Trent,  namely,  a  honae  in 
Glebe-street/'  meaning  a  house  in  Glebe-street  in  the 
said  borough ;  to  which  question  the  said  J.  B.  then  and 
there  unlawfully  and  wilfully  did  falsely  answer  ''Yes," 
whereas  in  truth  and  in  fact  the  said  J.  B.  had  not  then 
and  there  the  same  qualification  for  which  his  name  was 
origioally  inserted  in  the  register  of  voters  then  in  force 
for  the  said  borough,  to  wit,  a  house  in  Glebe-street ;  but 
on  the  contrary  thereof,  the  said  J.  B.  had  at  the  time  of 
the  said  election  and  long  before  given  up,  quitted,  and 
relinquished  possession  of  the  said  house  so  situated  in 
Glebe-street  as  aforesaid,  in  the  borough  aforesaid,  which 
theretofore  qualified  him  to  be  put  on  the  register  of  voters, 
and  for  which  his  name  was  theretofore  originally  inserted 
in  the  register  of  voters  then,  to  wit,  at  the  time  of  the  said 
election  in  force  for  the  said  borough  of  Stoke-upon-Trent, 
and  ceased  and  discontinued  to  occupy  the  same  andeveiy 
or  any  part  thereof,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace,  &c  (o). 

Taffourd,  Serjt.,  for  the  defendant. — ^Before  the  case  is 
gone  into  upon  the  facts,  I  would  submit  that  this  indict- 
ment is  bad,  because  it  states  all  the  matters  contained  in 
it  by  way  of  recital  and  *not  as  express  allegations.  It 
states,  that  at  a  certain  election  for  a  member  of  Parlia- 
ment for  Stoke-upon-Trent,  the  defendant  appeared  as  a 
voter  and  tendered  his  vote  as  such,  and  that  he  gave  an 
answer  that  he  had  the  same  qualification  for  which  he 
was  put  on  the  register,  namely,  a  house  in  Glebe-street. 
There  is  no  statement  of  any  writ  or  precept  for  holding 
the  election,  and  for  aught  that  appears,  it  might  have 
been  a  mock  election,  like  that  represented  in  Mr.  Hay- 
don's  celebrated  picture,  or  an  election  held  without  lawfiil 
authority  like  that  at  which  some  years  ago  Sir  Charles 
Wolseley  and  Mr.  Edmonds  were  elected  representatives 

(a)  This  indictment  had  b«en  removed  by  certiorari,  and  waa  tried  at 
Nisi  Priua. 
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for  Birmingham^  and  for  which  Mr.  Edmonds  and  others         2942. 
were  afterwards  imprisoned  {b).      Neither  is  it    stated 
aflOrmatively  that  the  defendant  ever  was  on  the  register 
for  a  house  in  Glebe-street. 

Godson,  for  the  prosecution. — ^The  indictment  is  in  the 
same  form  as  that  in  the  case  of  Regina  v.  Dodaworth  (c), 
in  which  Sir  fV.  Follett  was  the  leading  counsel  for  the 
defendant,  and  there  no  such  objection  was  taken. 

Patteson,  J. — ^That  case  went  off  upon  other  points.  I 
think,  Mr.  Godson,  that,  subject  to  any  observations  you 
may  make,  the  objections  to  this  indictment  are  formidable, 
but  I  shall  let  them  remain  for  the  decision  of  the  Court  of 
Queen's  Bench  (d). 

On  the  part  of  the  prosecution,  examined  copies  of  the 
writ  and  the  precept  for  holding  the  election  were  put  in, 
and  also  the  list  of  voters  signed  by  the  revising  barristers, 
and  also  the  fair  copy  of  it  made  by  the  returning  officer, 
which  by  sect.  54  of  the  Reform  Act,  2  &  8  Will.  4,  c.  25, 
is  declared  to  be  the  register. 

It  was  also  proved,  that  the  election  took  place  on  the 
80th  of  June,  1841,  that  Alderman  Copeland,  Mr.  Bicardo, 
and  Mr.  Byder  were  the  candidates. 

It  was  proved  by  Mr.  Hyatt  that  he  was  one  of  the 
deputy  returning  officers  at  this  election,  and  that  Mr. 
Stevenson,  on  the  behalf  of  Alderman  Copeland  and  Mr. 
Byder,  desired  him  to  put  the  third  question  to  the  de- 
fendant, which  he  did  in  the  following  form — "  Have  you 
the  same  qualification  for  which  your  name  was  originally 
inserted  in  the  register  of  voters  now  in  force  for  the  bo- 
rough of  Stoke-upon-Trent,  namely,  a  house  in  Glebe- 
street?''  and  that  the  defendant  then  answered  "Yes,"  or 
"  I  have,"  and  then  voted  a  plumper  for  Mr.  Bicardo.  It 
was  proved,  that  in  the  morning  of  the  election  the  de- 

{h)  T.  T.  1821.  (d)  See  the  case  of  RegtM  v. 

(c)  8  C.  &  P.  218.  Em»,  post,  p.  561. 
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1842.  fendant  was  served  with  a  printed  notice,  wbich  stated  tiiat 
he  had  no  right  to  vote,  because  he  had  left  the  hotise  for 
which  he  was  registered,  and  was  liable  to  be  prosecuted  if 
he  did  vote. 

It  was  further  proved  by  Mr.  Williamson,  that,  in 
June,  1841,  he  had  taken  the  house  in  Gleb&^treet  for 
which  the  defendant  was  registered,  and  that  he  had  paid 
rent  from  the  24th  oi  June,  and  that  the  defendant  had 
left  off  sleeping  there  from  the  autumn  of  1840,  when  he 
went  to  keep  the  Vine  Inn,  which  was  also  within  the  bo- 
rough of  Stoke-upon-Trent,  and  was  a  house  of  greater 
value  than  that  for  which  he  was  registered.  This  witness 
also  stated,  that  until  the  time  of  and  after  the  election, 
the  defendant  still  retained  one  of  the  keys  of  the  house 
in  Glebe-street,  of  which  there  were  two;  but  that  after 
the  24th  of  June  there  was  nothing  belonging  to  the  de- 
fendant at  that  house  except  a  grate,  a  window-blind,  some 
shelves,  and  the  knocker  on  the  door. 

Talfourd,  Seijt.,  for  the  defendant. — I  submit  that  the 
defendant  had  fair  ground  for  supposing  that  he  still  had 
such  an  interest  in  the  house  in  Glebe-street  as  entitled 
him  to  vote  in  respect  of  it ;  but  even  if  that  were  not  sOj 
he  might  fairly  suppose  that  he  had  the  same  qualification 
if  he  had  a  house  in  the  borough  of  equal  or  superior 
value.  I  will  admit  that  the  law  is  otherwise,  but  even 
that  was  by  no  means  settled  till  certain  decisions  had 
taken  place  on  the  subject,  which  an  innkeeper  at  Stoke- 
upon-Trent  could  know  nothing  about)  and  with  re- 
spect to  the  notice,  it  could  hardly  be  expected  that  a 
voter  would  attend  to  a  notice  given  to  him  by  his  oppo- 
nents at  an  election  telling  him  not  to  vote,  more  espe- 
cially when  the  defendant  knew  that  he  still  retained  the 
key  of  the  house  which  he  had  quitted,  and  had  furniture 
there,  which  in  all  probability  was  not  known  to  the  par- 
ties giving  the  notice. 

Pattxson,  J.,  (in  summing  up). — The  question  in  this 
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case  is^  whetlier  the  defendant  wilfolly  made  a  fidae  an-  1342. 
Bwer  to  the  qnestion  put  to  him  as  to  his  having  the  same 
qualification  to  vote  for  which  his  name  was  on  the  regis^ 
ter.  That  his  answer  was  a  fabe  answer^  both  in  law  and 
fact^  is,  I  thinks  made  out  j  but  it  is  still  possible  that  the 
defendant  might  have  thought  otherwise,  as  persons  might 
oonstrue  ''the  same  qualification"  to  mean  one  of  the 
same  nature,  because  a  person  changing  his  qualification 
before  the  registration  might,  by  the  28th  section  of  the 
Reform  Act,  claim  to  be  registered,  and  persons  might 
consider  that  it  would  be  the  same  if  they  changed  their 
qualifications  after  the  registration,  but  that  is  not  so,  for 
to  entitle  the  party  to  vote,  he  must  have  the  some  pre* 
misea  for  which  he  was  registered.  It  has  been  truly 
stated,  that  a  man  who  was  not  a  lawyer  might  not  know 
that,  and  before  you  can  convict  the  defendant  on  this 
indictment  you  must  be  satisfied  that  he  gave  this  fiedse 
answer  ''  wilfully."  It  is  clearly  shewn  that  the  defend- 
ant had  quitted  his  house  in  Olebe-street  and  gone  to  the 
Vine  Inn,  which  was  of  greater  value ;  but  the  defendant 
could  not  truly  say  that  he  kept  on  the  occupation  of  the 
house  in  Glebe-street,  as  Mr.  Williamson  had  been  there 
as  tenant  from  the  24th  of  June;  and  the  fact  of  the  de* 
fendant  keeping  the  key  and  having  a  grate  and  other 
articles  there,  was  of  no  consequence  whatever,  as  they 
were  not  there  at  all  in  respect  of  the  defendant's  posses- 
sion of  the  house.  Still  it  does  not  follow  that  the  defendant 
made  this  answer  wilfully ;  however,  to  fix  him  with  know^ 
ledge  that  he  had  no  vote,  evidence  has  been  given  that 
just  before  he  voted  he  was  served  with  a  notice,  which 
stated  that  he  had  no  vote.  Now  it  might  be,  that  the 
opposite  party  telling  a  man  that  he  had  no  vote  was  just 
the  way  to  make  him  act  on  any  notion  of  his  own  that  he 
had;  stiU  it  drew  his  attention  to  the  subject.  Whether 
the  defendant's  vote  was  of  any  consequence  in  the  elec- 
tion is  wholly  immaterial.  The  question  is  this.  Did  the 
defendant  wilfully  make  a  false  answer,  or  did  he  really 
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believe  that  he  had  the  same  qualification  ?  It  might  hvve 
been  that  the  defendant  supposed  that  he  had  such  a  pos- 
session of  the  house  in  Olebe-street  as  would  allow  him  to 
retain  his  vote^  or  he  might  think  that  the  "  same  qualifi- 
cation'' meant  one  of  equal  value.  In  either  of  these 
cases  the  defendant  ought  to  be  acquitted^  but  if  you 
think  the  answer  was  wilfully  false^  you  ought  to  find  him 
guilty. 

The  special  jury  found  the  defendant  Not 
guilty.  The  foreman  adding^  ''We  think 
that  he  acted  very  incautiously  in  voting.'' 


Godson  and  Whitmore,  for  the  prosecution. 

Talfimrd,  Serjt.,  F.  F.  Lee,  and  Beadon,  for  the  de- 
fendant. 

[Attornies — Steventon,  and  Young.^ 


A  voter  in  a 
borough,  who 
is  registered  u 
a  j^lO  house- 
holder, in  re< 


Rboina  v.  Ellis. 

Indictment  on  the  58th  section  of  the  Reform  Act,  2  &  3  Will.  4, 
c.  45,  against  the  defendant^  forgiving  a  false  answer  at  the  time  of  voting 
for  members  of  parliament  for  the  borough  of  Stoke-upon-Trent,  at  the 
general  election  in  the  year  1841,  by  stating  that  he  had  the  same  quali- 
l^u^^^\^^f?  fication  for  which  he  was  registered, 
loses  his  vote',  if      '^^^  indictment  was  in  precisely  the  same  form  as  in  the  last  ease  (a), 
after  the  regis- 
tration and  be- 
fore the  election, -he  removes  to  another  house  of  equal  value  in  E.  place,  although  the  house 
to  which  he  removes  is  in  everv  respect  within  the  description  contained  in  the  register. 

The  «  same  qualification  '*  m  the  58th  section  of  the  Reform  Act,  2  &  3  WilL  4,  c  45, 
means  the  same  identical  property. 

In  a  register  of  borough  voters,  the  Word  "l^enkhull,'*  which  denoted  a  portion  of  the  borough, 
was  put  at  the  head  of  several  names,  including  that  of  the  defendant,  who  was  on  the  regbter 
in  respect  of  a  house  in  E.  place : — Meld,  that  if  there  was  no  other  E.  place  in  the  borough,  it 
was  not  necessary  for  the  deputy  returning  officer,  in  putting  the  third  question  under  the 
Reform  Act,  to  add  the  word  "  PenkhuU"  as  part  of  the  description. 

The  word  "  wilfully,*'  in  an  indictment  on  the  58th  sect,  of  the  Reform  Act,  2  &  3  WilL  4, 
c  45,  for  giving  a  false  answer  at  the  poll,  should  be  construed  in  the  same  way  as  in  an  indict- 
ment for  peijury,  and  be  supported  by  the  same  sort  of  evidence. 

A  defendant  in  an  indictment  cannot,  after  plea,  take  advantage  of  any  defect  which  is  aided 
qfter  verdict  by  the  21st  section  of  the  stat  7  Geo.  4,  c  64 ;  the  only  mode  of  taking  advan- 
tage of  such  defects  being  by  demurrer. 

(a)  See  the  case  oiRegina  v.  BowUr,  ante,  p.  559. 
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Pattbson,  J. — The  indictment  bere  is  open  to  all  the  same  objections  2342. 

as  tiie  indictment  in  tbe  last  case;  but  it  may  be  worthy  of  consideration 
vbether  tbe  defects  may  not  be  aided  by  tbe  21st  section  of  tbe  stat 
7  Geo.  4,  c.  64,  whicb  enacts,  ''that  where  tbe  offence  charged  has  been 
created  by  any  statute  or  subjected  to  a  greater  degree  of  punishment  by 
any  statute,  tbe  indictment  or  information  shall,  after  tferdiet,  be  held 
sufficient  to  warrant  the  punishment  prescribed  by  the  statute,  if  it  de* 
scribe  the  offence  in  the  words  of  tbe  statute."  Now,  a  party  who  has 
not  demurred  cannot  after  plea  take  any  objection  to  any  matter  on  the 
record  whicb  is  aided  by  verdict,  under  this  enactment  (6). 

Ta^ourd,  Serjt.,  for  tbe  defendant — This  indictment  does  not  follow 
tbe  words  of  tbe  statute  which  creates  the  offence. 

Pattsson,  J. — ^You  can  make  your  objections  hereafter  in  the  Court 
of  Queen's  Bench,  if  it  should  become  necessary  (e). 

On  the  part  of  the  prosecution  examined  copies  of  the  writ  and  precept 
for  holding  the  election  were  put  in,  and  also  the  list  of  voters,  and  the 
book  which  was  the  register  of  voters.  In  the  latter,  a  number  of  names 
of  voters,  including  that  of  the  defendant,  were  put  under  a  beading 
which  consisted  of  the  name  "  Penkhull,*'  and  other  voters  were  put  under 
the  headings  **  Shelton," «'  Hanley,"  and  "  Lane  End." 

It  was  proved  by  Mr.  Hyatt,  the  deputy  returning  officer,  that  he  put 
the  third  question  to  the  defendant,  in  the  following  form — **  Have  you 
the  same  qualification  for  which  your  name  was  originally  inserted  in  tbe 
register  of  voters  now  in  force  for  the  borough  of  Stoke-upon-Trent, 
namely,  a  bouse  in  Eldon-place?"  to  which  tbe  defendant  answered  in 
the  affirmative.  In  his  cross-examination,  Mr.  Hyatt  stated,  that  in 
asking  the  question  he  did  not  say  "  namely,  in  Eldon-place,  Penkhull," 
and  he  further  stated,  that  Penkhull  was  a  place  in  tbe  borough  of  Stoke- 
upon-Trent,  which  comprised  several  streets,  besides  Eldon-place,  and 
that  Shelton,  Hanley,  and  Lane  End,  were  also  places  in  tiie  borough, 
each  of  which  consisted  of  several  streets,  and  that  there  was  no  place  in 
the  borough  called  Eldon-place,  except  that  in  which  tbe  bouse  in  respect 
of  which  tbe  defendant  was  registered  was  situate. 

Taifcwrd^  Seijt — ^The  question  was  not  properly  put,  as  it  did  not 
comprise  tbe  whole  description  of  the  voter's  qualification.  '  The  word 
"  Penkhull"  being  at  tbe  bead  of  a  number  of  names,  is  just  tbe  same 
as  if  it  were  added  to  every  one. 

Godion,  for  the  prosecution. — ^The  qualification  was  a  bouse  in  Eldon- 
place,  in  tbe  borough  of  Stoke-upon-Trent,  and  these  divisions  are  only 

{h)  See  tbe  cases  of  Mex  v.  (c)  This  indictment  had  been 

ff arris,  7  C.  &  P.  429,  and  Regma  removed  by  certiorari,  and  was 
V.  O^por,  9  C.  &  P.  305.  tried  at  Nisi  Prius. 
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lg^2  to  iMist  in  finding  the  voten  more  eMflj.    They  tre  not  divitioiia  whidi 

V     y  */      are  recognised  by  the  Reform  Act.    It  might  juat  as  well  be  inaated 
Rboina       that  in  putting  the  queitions  the  officer  should  mention  the  voter'a  ] 
her  on  the  register. 


ELLia. 


WhUnwre,  on  the  same  side.— The  deacriptioQ  is  the  words  contained 
in  tiie  lateral  line  with  the  voter 'a  name,  and  that  is  the  only  part  of  the 
register  that  he  is  entitled  to  look  to^  and  if  his  vote  had  been  stmck  off 
by  the  reviamg  barrister,  the  words  in  that  line  would  liave  been  struck 
out  and  the  word  "  Penkhull "  would  have  been  left  untouched.  There 
is  nothing  in  the  Reform  Act  to  authorize  such  a  heading  as  "  Penkhull," 
indeed  it  is  contrary  to  the  Reform  Act,  which  directs  the  description  to 
be  **  street,  lane,  or  other  jdaoe,"  which  means  place  ejusdem  genois, 

Pattbson,  J. — I  think  that  as  there  is  hut  one  Eldon-place  in  die 
borough  it  is  sufficient. 

It  was  proved  that  the  election  took  place  on  the  30th  of  Jane,  1841, 
and  that  the  defendant  had  left  the  house  in  Eldon-place,  which  he  held 
at  the  time  of  the  registration,  and  that  he  then  removed  to  another 
house  in  Eldon-place  next  door  but  one  to  his  former  residence  and  re- 
sided there  at  the  time  of  the  election.  It  appeared  that  the  two  houses 
were  of  the  same  size  and  value.  It  was  proved  by  Mr.  Stevenson,  Uiat 
be  had  before  the  election  told  the  defendant  that  having  removed  from 
one  house  to  another  in  Eldon-place  since  the  register,  he  had  lost  his 
vote,  and  that  if  he  attempted  to  vote  he  would  be  liable  to  a  prosecution ; 
and  it  ¥ras  also  proved  that  before  [the  election  the  defendant  was  served 
with  a  printed  notice,  which  stated  that  he  was  not  entitled  to  vote,  as  he 
bad  changed  his  residence* 

Tt^mrd,  Seqt,  for  the  defimdaat-^-This  case  differs  from  every  other 
Ciese  which  has  preceded  it,  as  tbe  answer  of  the  defendant  was  tnie  in 
lerna,  and  I  do  not  here  admit  that  there  was  even  a  mistake.  The 
origin  of  aU  these  diffieultiea  is  ^  Reform  Act  itself,  which  does  not 
disqualify  any  of  these  voters,  except  by  the  inference  that  is  to  be  drawn 
from  the  form  of  this  third  question.  Indeed,  in  the  SotUhan^rion  case, 
a  committee  of  the  House  of  Commons  was  «f  opinion  that  all  persons 
removing  to  qualifications  of  equal  value  in  the  same  borough  retained 
then  votes,  and  though  there  have  since  been  decisions  the  otiier  way  on 
the  main  question,  yet  there  is  no  decision  that  goes  to  the  extent  of  dis< 
qualifying  a  voter  where  he  is  within  the  description  contained  in  the 
register,  as  in  the  present  case ;  and  even  now,  it  may  be  doubtful  whether 
the  defendant  had  not  a  good  vote.  It  has  been  proved  that  Mr.  Steven^ 
son,  an  opponent,  told  him  not  to  vote,  but  still,  if  there  was  a  fair  doubt, 
the  defiendant  was  not  likely  to  rely  on  the  opinions  of  his  opponents,  and 
it  might  well  be  that  the  defendant  was  mistaken  in  supposing  that  a 
house  in  Eldon-itreet  came  within  the  meaning  of  the  queitioi^  as  it 
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does  within  its  words,  he  having  a  qualification  of  the  requisite  value;  1842. 

but  even  taking  that  not  to  he  so,  the  defendant  has  done  nothmg  morally  ^     ^  ■  w^ 

wrong  either  before  God  or  man,  ap  ha  hai\  at  the  very  most,  only  put  a  Rboika 
mistaken  construction  on  his  right  of  voting.  p.^ 

Pattbson,  J.  (in  summing  up). — I  have  no  donht  that  the  words  "the 
same  qualification/'  mean  the  same  property  in  respect  of  which  the 
psrty  was  put  on  the  register,  and  that  the  defendant  ought  to  have 
answered  **  No,**  unless  he  was  in  the  occupation  of  the  very  same  houee 
which  he  had  at  the  time  of  the  registration.  The  defendant  had  removed 
to  the  house  next  but  one  to  his  former  residence,  which  is  not  the  same 
qualification  fbr  which  he  was  on  the  regbter ;  and  then  comes  the  ques- 
tion, whether  the  defendant  gave  this  untrue  answer  wilfiilly,  and  I 
think  that  the  word  *'  wilfhlly,"  should  be  here  construed  in  the  same  way 
as  in  peijury,  and  be  supported  by  the  same  sort  of  evidence.  To  be  un- 
true is  not  enough,  or  to  be  wilftil  it  must  have  been  false  to  the  know- 
ledge of  the  party  at  the  time,  and  if  the  present  defendant  has  really 
misconstrued  the  fiuts,  or  misconstrued  the  law,  he  is  not  guilty  of  this 
ofience,  but  it  will  be  for  you  to  say  whether,  after  what  had  been  said 
to  him  by  Mr.  Stevenson,  and  after  the  notice,  the  defendant's  answer 
was  wilftilly  false  or  not  It  certainly  was  false,  and  you  must  determine 
whether  it  was  wilftilly  so. 

Verdict^Ouilty. 

Goibofi,  and  Wkiimore,  fbr  the  prosecution. 

Talfourdf  Seijt,  F.  V.  Lee^  and  Beadon,  for  the  defendant 

[Attomies— <S<«vefWOff,  and  Young,'] 


In  the  ensumg  term,  Tal/ourd,  Seijt^  in^  the  Court  of  Qneeii'a  Bentb, 
obtained  a  rule  to  shew  cause  why  the  judgment  should  not  be  arrested 
on  the  objections  taken  by  him  at  the  trial  to  the  form  of  the  indictment, 
which  rule  was,  at  the  sitting  of  that  Court,  after  Michaelmat  Terai, 
1842,  made  absokte,  no  cause  being  shewn. 
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On  an  indict- 
ment under  the 
Reform  Act,  S 
&  3  Will.  4,  c 
45,  for  giving  a 
falce  answer  at 
the  poll  at  an 
election  of 
members  of  par- 
liament for  a  bo- 
rough, it  is  not 
essential  that 
the  returning 
officer  should 
AMwelfputthe 
three  questions 
to  the  voters 
under  sect.  58 
of  the  Reform 
Act,  2  &  8 
1^111.4,  c  45,  it 
is  sufficient  if 
the  town  clerk 
do  it  in  his  pre- 
sence, and  by 
his  direction ; 
neither  is  it  ne- 
cessary to  shew 
that  the  agent 
who  required 
the  questions  to 
be  put,  was  ex- 
pressly appoint- 
ed by  the  can- 
didate; it  is 
sufficient  to 
shew  that  he 
has  acted  as 
agent  for  the 
candidate. 


Reoina  v.  Spalding. 

Indictment  on  the  58th  section  of  the  Reform  Act,  2  &  3  Will.  4, 
c.  45,  for  ginng  a  false  answer  at  the  time  of  voting  for  a  member  of 
parliament  for  the  borough  of  Walsall,  at  the  election,  on  the  2nd  of 
February,  1841,  by  the  defendant  stating  that  he  had  the  same  qualifica- 
tion for  which  he  was  registered.  The  indictment  was  in  precisely  the 
same  form  as  that  in  the  case  of  Begina  ▼.  Bowler  (a). 

It  appeared  that  the  defendant  had  ceased  to  occupy  the  ^  house"  in 
*<  Ablewell-street,"  for  which  he  had  been  registered;  but  Mr.  Whit- 
greave,  the  returning  officer,  stated,  in  giving  his  evidence,  that  he  was 
not  certain  whether  he  had  himself  put  the  third  question  to  the  defend- 
ant, or  whether  the  town  clerk  had  put  it  in  his  pretence,  and  by  his 
authority,  and  it  was  also  proved  by  Mr.  Thomas,  at  whose  request  the 
third  question  was  put,  that  he  acted  as  the  agent  of  Mr.  Gladstone,  but 
had  not  received  any  authority  from  that  gentieman  personally  to  act  as 
his  agent. 

Pattesoh,  J. — If  tiie  third  question  is  put  at  the  poll  in  the  presence 
of  the  retummg  officer,  by  the  town-clerk,  by  his  direction,  that  is  suffi- 
cient. It  is  not  needful  that  he  should  put  it  with  his  own  lips,  neither 
need  it  be  proved  that  the  agent,  who  required  the  question  to  be  put, 
was  expressly  appointed  by  the  candidate.  It  is  sufficient,  if  he  acted  as 
the  agent  for  the  candidate. 

Verdict— Guilty. 

WkUmore,  for  the  defendant,  took  the  same  objections  to  the  indict- 
ment which  were  taken  by  Taffourd,  Serjt.,  in  tiie  cases  of  B^g.  v. 
BovOer  and  Beg.  v.  EUU{b). 

Judgment  postponed. 

Pattbsoh,  J. — As  tills  is  tried  as  a  traverse,  and  has  not  been  removed 
by  certiorari,  I  shall  postpone  the  judgment  till  after  tiie  decision  of  the 
Court  of  Queen's  Bench  in  the  case  of  Begma  v.  EUie, 

Oodton,  and  Beadon^  for  the  prosecution. 
Ifhitmore,  for  the  defendant 

[Attomies— ^ani«/<,  and  Kettle.'] 


(a)  Ante,  p.  559. 


(b)  Ante,  p.  564. 
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Beoina  v.  Goodfellow  and  Kniyeton. 

Indictment  against  the  defendant  Goodfellow  for  On  the  trial  of 
peijnry,  and  against  the  defendant  Kniyeton  for  suborn-  for  peijury,  ai- 
ation  of  perjury :  the  first  count  of  the  indictment  was  b^,f  commitud 
in  the  following  form: — ^The  jurors  8cc.  present,  that  here-  ^«f<>'«  mag^s- 
tofore,  to  wit,  on  the  11th  day  of  August,  1841,  at  the  hearing  of  a 
parish  of  Leek,  in  the  county  of  Stafford,  before  Matthew  ^gummary 
Gaunt,  Esq.,  and  the  Rev.  Thomas  Henry  Heathcote,  clerk,  ^°"JJ|^^^^' ** 
two  of  the  justices  of  our  said  Lady  the  Queen,  assigned  to  the  magistrates 

.  «•   -         1  . 1  is  not  receiya- 

keep  the  peace  in  and  for  the  said  coimty,  came  one  Jo-  bie  in  evidence, 
seph  Osborne,  of  the  parish  aforesaid,  in  the  county  afore*  irreUyant 
said,  watchman,  and  then  and  their  exhibited  to  and  before      '^/!*  ^^^^' 

'  '  ment  for  per- 

the  said  Matthew  Gaunt  and  Thomas  Henry  Heathcote,  so  jury  allege  that 
being  such  justices  as  aforesaid,  a  certain  information  upon  before  magU- 
oaih,  and  thereby  informed  the  said  justices  that,  on  &c.,  STme  mln^^ 
at  &c.,  certain  quantities  of  silk  and  materials  used  in  the  K.  of  receiving 

^  ^  ^  ^  stolen  goods. 

manufacture  of  silk,  to  wit,  twelve  ounces  weight  of  raw  This  wiU  not  be 
Brutia  silk  unwrought,  two  pounds  and  twelve  ounces  pr^fthatan 
weight  of  raw  Novi  silk  unwrought  [enumerating  a  great  j^^g®"^^ 
quantity  of  wrought  and  unwrought  silk,  sewings  in  gum  the  stat.  17 

Geo*  Of  c*  00} 

unwrought,  &c.],  suspected  to  be  purloined  and  embezzled  s.  lo,  respect- 
were  found  concealed  in  the  dwelling-house  and  place  of  .nk.'^was^'beard 
the  said  Thomas  Kniveton,  late  of  the  parish  aforesaid,  la-  ^?^^*  *\'^" 
bourer,  by  virtue  of  a  warrant  under  the  hands  and  seals  of  that  on  that 
two  of  her  Majesty's  justices  of  the  peace  for  the  said  evidence  that 
county,  pursuant  to  the  statute  in  such  ca^e  made  and  pro-  bcen^materiai 
vided :  and  that  he  the  said  Joseph  Osborne  had  cause  to  ^^  a  charge  of 

'^  receiving  stolen 

suspect  and  did  suspect  that  the  said  silk  and  materials  had  goods  by  K. 

Where  to 
give  magistrates 
jurisdiction  to  hear  a  case  punishable  on  summary  conviction,  it  is  essential  that  they  should 
have  an  information  on  oath,  made  before  them.  It  is  not  suflScient  in  an  indictment  for  per- 
jury, alleged  to  have  been  committed  on  the  hearing  of  such  information,  to  allege  that  before 
M.  Ou  Esq.,  and  T.  H.  H.,  clerk,  two  of  the  justices,  &c.,  [the  magistrates  who  heard  the  case], 
J.  O.  came  and  '^exhibited  a  certain  information  ujion  oath"  because  it  does  not  sufficiently 
shew  that  J.  O.  was  sworn  before  M.  O.,  Esq.,  and  T.  H.  H.,  clerk. 

In  an  indictment  for  peijury,  an  averment  that  **  it  became  and  was  material  to  ascertain  the 
truth  of  the  matter  hereinafter  alleged  to  have  been  sworn  to,  and  stated  by  the  said  J*  6.  upon 
his  oath,"  is  not  a  good  averment  of  materiality. 

VOL.  I.  P  P  N.  P. 
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1842.        heen  purloined  and  embezzled ;  and  that  the  said  Thomas 
^ — "^ — ^      Eniveton  had  received  the  said  silk  and  materials  from 

Reoxna  .  1    I 

tr.  some  person  or  persons  not  entitled  to  dispose  thereof,  he 

the  said  Thomas  Kniveton  knowing  that  such  person  or 
persons  was  or  were  not  entitled  to  dispose  thereof,  con- 
trary to  the  statute  in  such  case  made  and  provided;  that 
being  the  first  offence  of  the  said  Thomas  Kniveton  against 
the  said  statute.  And  the  jurors  &&  do  further  present, 
that  the  said  Thomas  Kniveton  afterwards,  to  wit,  on  &&, 
at  &C.,  came  in  his  own  proper  person  before  the  said  Mat- 
thew Gaunt  and  Thomas  Henry  Heathcote,  so  being  such 
justices  as  aforesaid,  and  then  and  there  pleaded  to  the 
said  information,  and  said  that  he  was  not  guilty  of  the 
said  offence  in  the  said  information  mentioned,  in  manner 
and  form  as  in  and  by  the  said  information  was  alleged* 
And  the  jurors  &c.  do  further  present,  that  afterwards,  to 
wit,  on  the  18th  day  of  August,  in  the  year  aforesaid,  in  the 
parish  aforesaid,  in  the  county  aforesaid,  the  said  Thomas 
Kniveton  did  personally  appear  before  the  said  Matthew 
Gaunt,  so  being  such  justice  as  aforesaid,  and  the  Bev.  John 
Sneyd,  clerk,  one  other  of  the  justices  of  our  said  Lady  the 
Queen,  assigned  to  keep  the  peace  in  and  for  the  connty 
aforesaid,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors  in  the  said  county  com* 
mitted;  and  the  said  Matthew  Gaunt  and  John  Sneyd 
did  then  and  there,  as  such  justices  as  aforesaid,  proceed 
to  hear  and  determine  the  matters  of  the  said  information. 
And  the  jurors  &c.  do  further  present,  that,  at  and  upon 
the  hearing  of  the  nature  of  the  said  information  before 
the  said  Matthew  Gaunt  and  John  Sneyd,  so  being  sndi 
justices  as  aforesaid,  the  said  Thomas  Kniveton  did  pro- 
duce one  James  Goodfellow,  late  of  &c.,  aforesaid,  la- 
bourer, as  a  witness,  to  prove  the  sale  of  certain  parts  of 
the  said  silk  and  materials,  by  one  James  Broadhurst,  o{ 
Macclesfield,  being  a  person  duly  entitled  to  sell  and  dis- 
pose of  the  same,  to  the  said  Thomas  Kniveton ;  and  that 
the  said  Thomas  Kniveton  did  then  and  there,  upon  the 
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stud  hearing  of  the  said  information,  produce  before  the         1342. 
said  Matthew  Graunt  and  John  Sneyd,  so  being  such  jus-      ^^[■"■^^     ' 
tices  as  aforesaid^  three  paper  writings  as  and  for  invoices  v. 

of  the  said  parts  of  the  said  silk  and  materials^  so  sold  by 
the  said  James  Broadhurst  to  the  said  Thomas  Knireton 
as  aforesaid^  one  of  which  said  paper  writings  was  and  is 
in  the  words^  letters,  and  figures  following;  that  is  to 
say, 
"  Mr.  T.  Kniveton, 

1841.  Bought  of  J.  Broadhurst. 

Peb.  26— To  551bs.  Gum  Sewings,  at  lbs.  ed.—4SlL  IfU.  6d. 

Settled  same  time.'' 
And  another  of  which  said  paper  writings  was  and  is  kc. 
[setting  out  the  two  other  papers  in  like  manner]. 

And  the  jurors  &c.  do  further  present,  that  at  and  upon 
the  hearing  of  the  said  information,  the  said  James  Gh)odfel- 
low,  then  and  there,  as  such  witness,  by  and  before  the 
said  Matthew  Oaunt  and  John  Sneyd,  so  being  such  jus- 
tices as  aforesaid,  was  in  due  manner  sworn,  and  did  take 
his  corporal  oath  upon  the  holy  Gospel  of  God,  they,  the 
said  Matthew  Gaunt  and  John  Sneyd,  so  being  such 
justices  as  aforesaid,  then  and  there  having  competent 
power  and  authority  to  administer  an  oath  to  the  said 
Jaines  Gt)odfellow  on  that  behalf.  And  the  jurors  &c. 
do  further  present,  that,  upon  the  hearing  of  the  said 
information  before  the  said  Matthew  Gtiunt  and  John 
Sneyd,  so  being  such  justices  as  aforesaid,  it  becatiie  and 
was  material  to  ascertain  the  truth  of  the  matter  hereinafter 
alleged  to  have  been  sworn  to  and  stated  by  the  said  Jame$ 
GoodfeUow  upon  his  oath ;  and  that  the  said  James  Go6d«* 
feUow,  being  so  sworn  as  aforesaid,  not  having  the  fear  of 
Gt)d  before  his  eyes,  &x;.,  and  being  minded  and  desirous 
wrongfully  and  unjustly  to  cause  the  said  Thomas  Kniveton 
to  be  acquitted  of  the  offence  charged  against  him  by  the 
said  information,  then  and  there,  to  wit,  on  the  said  18th 
day  of  August,  in  the  year  aforesaid,  at  &c.,  at  and  upon 
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1842.        ^^®  hearing  of  the  said  informatioii,  by  and  before  the  aaid 
Matthew  Gaunt  and  John  Sneyd,  so  being  such  justices 
V,  as  aforesaid,  did,  as  such  witness  as  aforesaid,  on  his  oath 

aforesaid,  falsely,  maliciously,  wilfully,  and  corruptly^  say, 
depose,  swear,  and  give  evidence  to  and  before  the  said 
Matthew  Gaunt  and  John  Sneyd,  so  being  such  justioes 
as  aforesaid,  and  as  such  justices  hearing  the  matter  of 
the  said  information  as  aforesaid,  amongst  other  things^  in 
substance  and  to  the  effect  following;  that  is  to  say, — I, 
(meaning  the  said  J.  G.)  have  been  present  when  James 
Broadhurst  (meaning  the  said  J.  B.)  has  sold  Kniveton 
(meaning  the  said  1\  K.)  silk  at  three  different  times. 
It  (meaning  the  said  silk)  was  sewings  in  the  gum.  One 
sale  was  in  February  (meaning  February,  1841,)  of  that 
sort  of  silk,  &c.  [setting  out  the  evidence  and  assigning 
peijury  on  it].  The  indictment  then  charged,  that  Thomas 
Kniveton  "  did,  upon  the  hearing  of  the  said  information^ 
unlawfully,  wilfully,  and  corruptly  suborn  the  said  J.  G. 
to  depose,  say,  and  give  in  evidence,  upon  his  oath,  before 
the  said  justices,''  amongst  other  things,  the  said  several 
matters  and  things  hereinbefore  alleged  to  have  been 
falsely  sworn  to  and  deposed  by  the  said  J.  G.  upon  his 
oath,  on  the  hearing  of  the  said  information,  before  the 
said  M.  G.  and  J.  S.,  so  being  such  justices  as  aforesaid ; 
"  and  that  by  means  of  the  said  corrupt  solicitation,  the  said 
J.  G.  did,  on  the  hearing  of  the  information  before  the  jus- 
tices, falsely,  corruptly,  &c.,  say,  depose,  and  swear  the  said 
several  matters  and  things  hereinbefore  alleged  to  have 
been  falsely  sworn  and  deposed  by  the  said  J.  G.,  upon  his 
oath,  upon  the  hearing  of  the  said  information ;  whereas,  in 
truth  and  in  fact,  at  the  time  when  the  said  T.  E.  did  solicit, 
incite,  suborn,  and  procure  the  said  J.  G.  to  give  such 
evidence  upon  his  oath  as  aforesaid,  he,  the  said  T.  K., 
•well  knew  that  he,  the  said  J.  G.,  would  not  give  his 
evidence  according  to  the  truth,  and.  that  the  same 
jBvideuce  so  ta  be  given  was  false,  feigned,  and  altogether 
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"fictitious.      And  so  the  jurors''  &c.,  concluding  in  the        1S42. 

usual  form  of  an  indictment  for  subornation  of  perjury.  ^ — - — " 

Reoika 
The  second  count  of  the  indictment  charged,  ''that  «. 

afterwards,  to  wit,  on  the  10th  day  of  August,  in  the  year  ^^''"''''**^- 
aforesaid,  at  the  parish  aforesaid,  in  the  county  afore* 
said,  certain  other  silk,  and  materials  used  in  the  manu- 
facture of  silk,  of  the  same  quantity,  quality,  and 
description  as  the  said  silk  and  materials  in  the  said  first 
count  mentioned,  were  found  by  one  John  Keates,  then 
being  constable  of  the  townships  of  Leek  and  Lowe,  in  the 
jsaid  parish  of  Leek,  in  a  certain  warehouse  of  the  said  Tho* 
xnasEniyeton  there  situate,  and  that  the  said  John  Keates, 
then  and  there  having  good,  sufficient,  and  reasonable 
ground  to  suspect,  and  verily  suspecting,  that  the  said 
silk  and  materials  had  been  feloniously  stolen,  taken,  and 
carried  away,  and  that  the  said  T.  E.  had  received  the 
same  silk  and  materials  well  knowing,  at  the  time  he  so 
received  the  same,  that  the  said  silk  and  materials  had 
been  feloniously  stolen,  taken,  and  carried  away,  did,  then 
and  there,  apprehend  the  said  T.  K.,  and  him  the  said 
T.  K.,  and  the  same  silk  and  materials,  did,  within  a  rea- 
sonable time,  to  wit,  on  the  11th  day  of  August  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  convey 
before  the  said  M.  G.  and  T.  H.  H.,  so  being  such  justices 
as  aforesaid,  to  be  dealt  with  according  to  law.''  It  then 
went  on  to  state,  that  T.  K.  requested  the  said  justices  to 
grant  him  a  reasonable  time,  in  order  to  produce  witnesses 
that  he  had  become  honestly  possessed  of  the  said  silk  and 
materials,  and  that  the  justices  did  appoint  a  reasonable 
time,  to  wit,  the  18th  of  August,  for  the  purpose  aforesaid; 
and  that  then  T.  K.  appeared  before  the  said  M.  G.,  Esq. 
and  J.  S.,  clerk,  to  be  examined  touching  his  possession  of 
the  said  silk  and  materials;  and  that  the  defendant.  Good- 
fellow,  at  and  upon  the  examination,  came  before  the 
justices  as  witness  and  was  sworn;  and  that,  ''upon  the 
said  examination  of  the  said  T.  K.,  before  the  said  M.  G. 
and  J.  S.,  so  being  such  justices  as  aforesaid^  it  then  and 
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1842.        there  became  and  was  material  to  ascertain  the  tmth  ct 

\   "    "     the  matter  hereinafter  alleged  to  have  been  sworn  to  and 
Reoina  ° 

0.  stated  hj  the  said  J.  O.  upon  his  oath/'     [It  then  set 

out  what  he  deposed  before  the  magistrates^  and  assigned 

perjury  upon  it] 

The  information  recited  in  the  indictment  was  put  in 

and  proved  (a) ;  it  was  then  proved  that  the  defendant 

Goodfellow^  on  the  hearing  of  the  information^  gave  the 

evidence  stated  in  the  indictment  before  Mr.  Gaunt  and 

-Mr.  Sneyd;  and  the  counsel  for  the  prosecution  then 

offered  in  evidence  a  conviction  of  Kniveton  by  Mr.  Chiunt 

and  Mr.  Sneyd  upon  the  information. 

J.  Gray,  for  the  defendant  Goodfellow. — I  submit  that 
this  evidence  is  not  admissible.  There  is  no  allegation  of 
this  conviction  contained  in  the  indictment^  and  it  is  per« 
fectly  immaterial  to  the  proof  of  the  offence  chained  in 
this  indictment,  whether  Kniveton  was  convicted  by  the 
justices  or  not;  the  defendant,  Goodfellow,  was  no  peiiy 
in  the  question  tried  by  the  justices ;  their  decision  is 
therefore  not  now  evidence  against  him. 

Godson  and  Greaves,  for  the  prosecution. — ^We  are  enti- 
tled to  give  in  evidence  the  whole  of  the  proceedings,  and 
the  conriction  is  a  part  of  those  proceedings;  it  is  not 
improper  to  show  what  was  done  in  consequence  of  (3ood- 
fellow's  evidence. 

Pattbson,  J.—  The  conviction  has  nothing  to  do  with  the 
present  question ;  and  I  am  of  opinion  that  it  is  not  admissi- 
ble,  on  the  ground  that  is  irrelevant  to  the  present  issue  (i). 

(a)  The  information  was  founded  the  trial  of  Capt.  Kimber  for  mnz^ 
on  the  sUt.  17  Geo.  3,  c.  56,  the  der,  Mr.  JuBtlceBulier  says,  <<  All 
provisions  of  which  will  be  found  that  it  is  necessary  to  state  is,  that 
in  Bum's  Justice,  tit.  Servants,  X.  there  was  a  certain  cause  &c.,  and 

(b)  In  the  case  of  Rex  v.  Dcuh  that  it  came  on  to  be  tried  in  due 
iiii,  5  T.  R.  311,  which  was  an  in-  form  of  law.  Now,  here  it  is  ex- 
dictment  for  peijury  committed  on      pressly  alleged  *  that  J.  Kimber 


G00DF£LL0W« 


OXFORD  SPRING  CIRCUIT,  6  VICT. 
The  conviction  was  not  given  in  evidence. 

RSOIHA 

Further  evidence  was  then  given^  which  established  a   ^      ^.^ 
prim&  facie  case  on  the  facts  against  both  defendants ;  but 
it  was  not  proved  that  any  other  charge  had  been  made 
before  the  justices^  than  that  contained  in  the  informa- 
tion recited  in  the  first  count  of  the  indictment. 

J.  Gray,  for  the  defendant  Goodfellow. — I  submit  that 
the  second  count  is  not  proved.  According  to  that  count 
the  charge  against  Kniveton  before  the  justices  was  the  or- 
dinary charge  of  receiving  stolen  goods^  knowing  them  to 
be  stolen ;  but  it  is  dear  upon  the  evidence^  that  no  inquiry 
took  place  before  the  justices  upon  any  such  charge ;  that 
contained  in  the  information  being  a  different  and  a  spe- 
cific charge  under  a  particular  act  of  Parliament,  to  which 
Kniveton  pleaded  not  guilty ;  and  the  evidence  was  given 
upon  that  issue,  and  not  in  the  course  of  any  inquiry  into 
a  charge  of  receiving  stolen  goods. 

Godson  and  Greaves,  for  the  prosecution. — ^If  evidence 
given  in  the  course  of  an  inquiry  by  magistrates  into  a 
charge  made  against  a  prisoner  turn  out  not  to  prove 
that  charge,  but  to  prove  another  offence,  the  magistrates 
may  commit  for  that  other  offence,  and  therefore  the  evi* 
dence  is  in  truth  evidence  upon  a  charge  of  committing 
the  second  offence.  Here  the  facts  proved  before  the  ma- 
gistrates were  such  as  would  have  been  relevant  to  a  charge 
of  receiving  stolen  goods ;  and  indeed  the  information  in 
some  degree  assumes  the  shape  of  such  a  charge. 

Patteson,  J. — ^The  evidence  here  was  given  upon  a  specific 
issue ;  and  I  cannot  help  seeing  from  the  information  that 
this  was  not  the  ordinary  charge  of  receiving  stolen  goods, 

was  in  due  form  of  law  tried  upon  der  of  &c.  Therefore,  the  acquit- 
a  certain  indictment  then  and  there  tal  or  condemnation  of  Kimher  is 
depending  against  him,  for  the  mur-      immaterial " 
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1842.  ^^^  ^  different  one, — in  fact,  a  charge  of  having  oommitted 

>^"^^  an  offence  against  the  atat,  17  Geo.  8,  c.  56.     I  thinks 

«.  therefore,  the  second  count  is  not  proved,  and  may  be  laid 

OOODF.LLOW.  out  of  the  question. 

J.  Gray. — ^There  are  three  objections  to  the  first  count. 
First,  there  is  no  sufficient  allegation  that  an  information 
on  oath  was  given  to  the  justices.  Secondly,  the  aUegation 
that  the  evidence  was  material  is  bad  and  insufficient. 
Thirdly,  the  count  is  bad  for  want  of  certain  introductoiy 
allegations :  viz.  an  allegation  that  the  silk  was  produced 
before  the  magistrates,  and  an  allegation  that  Kniveton's 
evidence  was  given  of  and  concerning  the  invoices  and  of 
and  concerning  the  silk.  With  respect  to  the  first  objec* 
tion,  the  allegation  in  the  count  is,  that  on  &c.,  at  &c., 
Osborne  exhibited  to  and  before  the  two  justices  a  certain 
information  upon  oath,  and  thereby  informed  the  said 
justices  of  certain  matters.  Where  there  is  an  informa- 
tion on  oath  before  justices,  the  oath  must  be  administered 
by  the  justices  to  whom  the  information  is  given.  Suppose 
an  information  is  put  into  writing  and  sworn  to  before 
A.  and  B.,  two  justices,  and  then  taken  away  and  laid 
before  C.  and  D.,  two  other  justices,  who  act  upon  it,  this 
cannot  be  said  to  be  an  information  on  oath  to  C.  and  D.j 
for,  if  it  could,  it  might  equally  be  so  alleged  if  the  oath 
had  been  taken  before  A.  only,  though  the  statute  might 
require  the  information  to  be  laid  before  two  justices:  the 
justices  must  receive  the  information  under  the  sanction 
of  an  oath,  and  must  know  that  they  do  so,  which  they 
can  only  legally  do  by  actually  administering  the  oath. 
Now  it  is  consistent  with  the  words  in  which  the  allegation 
is  made  in  this  count,  that  the  information  may  have  been 
sworn  to  before  two  other  justices,  and  afterwards  laid 
before  Mr.  Graunt  and  Mr.  Heathcote,  or  it  may  have  been 
sworn  to  before  one  justice,  who  would  not  have  jurisdic- 
tion; there  are,  in  fact,  two  allegations — first,  that  Osborne 
exhibited  before  the  two  justices  an  information  on  oath; 
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secondly,  that  he  thereby  informed  those  justices  of  certain        i842. 
facts.    With  respect  to  the  first,  the  facts  that  the  infor-      ''^^^^ 
mation  was  pleaded  to,  and  that  the  hearing  was  not  before  «• 

the  same  two  justices  who  received  it,  shew  that  it  was  m 
writing;  and  if  it  were  sworn  before  other  persons  And 
afterwards  laid  before  Mr.  Gaunt  and  Mr.  Heathcote,  that 
would  literally  prove  the  first  allegation :  then,  as  to  the 
second,  such  a  document  would  inform  Mr.  Graunt  and 
Mr.  Heathcote  of  the  facts  stated  in  it,  and  so  would 
literally  prove  that  allegation,  for  it  is  to  be  observed  that 
the  words  are  not  that  Osborne  thereby  on  his  oath  in- 
formed, &c.  There  being,  therefore,  no  sufficient  allegation 
of  an  information  on  oath,  the  whole  foundation  of  the 
count  fails,  and  it  is  bad.  The  second  objection  is  to  the 
allegation  of  the  materiality  of  the  evidence,  that  allegation 
is,  that,  upon  the  hearing  of  the  information,  ''it  became 
and  was  material  to  ascertain  the  truth  of  the  matter 
hereinafter  alleged  to  have  been  sworn  to  and  stated  by  the 
said  James  Goodfellow  upon  his  oath.''  The  usual  form, 
where  an  express  allegation  of  materiality  is  made,  is,  that 
it  became  a  material  question,  whether  such  a  thing  hap- 
pened or  existed;  and  this  is  proper,  because  the  materiality 
of  the  question  must  be  raised  by  the  issue,  and  must  have 
existence  at  the  time  the  inquiry  is  entered  upon,  and 
before  the  witness  gives  his  evidence.  But  according  to 
the  allegation  here,  the  materiality  did  not  exist  till  the 
witness  had  given  his  evidence ;  and  there  is  this  incon- 
sistency in  it, — the  whole  supposition  of  the  count  is,  that 
the  evidence  is  false,  therefore,  if  the  defendant  be  guilty, 
his  allegations  had  no  foundation  in  fact,  nor  does  it 
appear  even  in  suggestion,  till  he  gave  his  evidence;  and  the 
plain  meaning  and  construction  of  the  words  used,  is^  that 
when  he  had  given  his  evidence,  it  became  material  to 
ascertain  the  truth  of  what  he  had  stated;  that  might  be  so 
in  point  of  fact,  but  then  it  is  not  alleged  that  he  gave  any 
evidence  after  it  so  became  material. 
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1842.  Patteson,  J. — ^May  not  tliis  allegation  be  rejected  as 

^^    "      aurplusage— does  not  the  materiality  appear  independently 
T*^       of  it  ? 

CrOODFEIXOW. 

J.  Gray. — ^That  question  is  involyed  in  the  third  objec- 
tion* Where  an  issue  of  fiu^t  is  tried  before  any  Conrt,  the 
defendant,  before  he  proceeds  to  prove  his  case,  states,  or 
may  be  supposed  to  state,  the  facts  he  means  to  prore,  in 
order  to  make  out  the  issue  on  his  part;  it  may  be  that 
some  of  them  are  collateral  &cts,  not  glanced  at  in  the 
issue,  but  when  so  stated,  if  they  bear  upon  the  issue,  they 
become  material,  and  that  materiality  arises  and  exists 
before  the  witness  gives  his  evidence;  and  the  ordinary 
form  of  allegation,  that  it  was  a  material  question  whether 
so  and  so  occurred,  followed  by  the  allegation  that  the 
witness  gave  evidence  upon  that  question,  is  consistent 
with  the  materiality  existing  before  the  witness  gave  his 
evidence,  but  the  form  of  allegation  in  this  count  only 
points  at  the  materiality  arising  qfter  the  witness  has  made 
his  statement,  and  not  before;  the  effect  of  this  is,  that 
the  matter  alleged  to  be  material  is  not  allied  to  have 
been  material  to  the  issue  the  justices  were  trying.  The 
third  objection  is,  that  the  evidence  of  Goodfellow,  as  set 
out  in  the  count,  shews,  that  it  was  given  respecting  cer- 
tain invoices  and  certain  silk  then  produced  to  him;  and  if 
it  appears  sufficiently  by  the  count  that  the  invoices  he 
was  giving  evidence  about  were  the  invoices  mentioned  in 
the  introductory  averment,  and  that  the  silk  was  the  silk 
or  part  of  the  silk  mentioned  in  the  information,  it  cannot 
be  contended  that  the  materiality  of  the  evidence  will  not 
sufficiently  appear,  independently  of  the  express  averment; 
but  with  repect  to  the  invoices,  although  there  is  an  intro- 
ductory averment  that  they  were  produced  by  Kniveton  on 
the  hearing  of  the  information,  there  is  no  allegation  that 
the  witness  in  his  evidence  was  speaking  of  those  invoices; 
such  a  colloquium  was  necessary,  and  the  want  of  it  is  not 
aided  by  the  innuendo.    In  the  case  of  Rex  v.  Mars^ 
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d»»(c),  which  was  an  indictment  for  a  libel  respecting  W.  S.^        i842. 
the  indictment  omitted  to  allege  that  the  defendant  pub-      ^gj,^/ 
lished  it  ''0/  and  concerning  W.  S.;"  and  it  was  held^  that  «. 

GoOOFBLLOWa 

this  omission  was  neither  supplied  by  the  introductory 
allegation  that  the  defendant  intended  to  vilify  W.  S.^  nor 
by  the  conclusion^  "U>  the  injury  and  disgrace  of  W.  S./' 
nor  by  the  innuendoes^  pointing  the  different  parts  of  the 
libel  to  W.  S.  But  as  to  the  silk^  there  is  neither  an 
introductory  averment  of  its  production^  nor  a  colloquium. 
It  cannot^  therefore^  be  intended  that  the  invoices  spoken 
of  by  the  witness  are  the  invoices  mentioned  in  the  intro- 
ductory averment,  nor  that  the  silk  is  any  part  of  the  silk 
mentioned  in  the  information;  therefore,  assuming  that 
they  were  different,  it  does  not  at  all  appear  that  evidence 
respecting  them  was  material  to  the  matter  of  the  infor- 
mation, and  the  express  averment  of  materiality  being  bad, 
there  is  nothing  to  shew  the  materiality  of  the  evidence. 

Godson  and  Greaves,  for  the  prosecution. — As  to  the  first 
objection — ^the  word  ''exhibited^'  is  a  technical  word,  and 
when  it  is  alleged  that  Osborne  exhibited  to  and  before  the 
justices  an  information  on  oath,  it  means  that  he  gave  them 
information  on  oath.  The  word  '^exhibited^'  has  always  been 
used  in  this  sense,  and  this  is  the  ordinary  form  of  allegation 
in  cases  like  the  present ;  and  the  forms  in  Chitty,  on  the 
Criminal  Law  {d),  are  framed  in  this  way.  But  this  objec- 
tion has  no  force,  because,  in  the  present  case,  the  statute 
does  not  require  the  information  to  be  on  oath;  the  infor- 
mation is  under  the  stat.  17  Geo.  3,  c.  56,  s.  6,  and  as  that 
does  not  require  the  information  to  be  upon  oath,  the  objec- 
tion that  the  indictment  does  not  shew  it  to  be  on  oath 
comes  to  nothing.  As  to  the  second  objection — ^the  form 
of  allegation  here  used  is  proper  and  sufficient,  indeed,  it 
is  a  better  and  more  proper  allegation  than  that  such  a 
thing  became  a  material  question,  because  it  often  happens 

(e)  4  M.  &  S.  164.  (d)  Vol.  2,  pp.  431,  435, 437. 
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1842.        ^^^^  ^^®  question  put  to  a  witness  is  itself  immaterial^  but 

"^""^ — "      the  answer  he  gives  may  be  most  material ;  this  form  of 

V.  allegation  has  been  used  in  several  cases^  and  has  never 

ooDFELLow.  jj^f^j.^  \ie^vL  objected  to.    But  this  objection  will  not  be 

fatal  to  the  indictment^  unless  the  third  objection  can  also 

be  sustained^  and  that  objection  cannot  be  sustained, 

because  the  innuendoes  render  it  sufficiently  clear  what 

invoices  and  what  silk  the  witness  was  speaking  of  in  his 

evidence.    No  colloquium  is  therefore  necessary. 

J.  Gray^  in  reply. — ^There  is  nothing  technical  in  the 
word  ''exhibited/'  it  must  have  its  ordinary  meaning. 
The  precedents  referred  to  in  Chitty  on  the  Criminal  Law^ 
are  cases  of  information  not  upon  oath.  This  is  not  an  in- 
formation upon  the  6th  section  of  the  statute,  but  upon  the 
10th  section.  Under  the  6th  section,  no  formal  informa- 
tion is  necessary,  and  the  party  is  then  merely  brought 
before  the  justices  on  their  warrant;  whereas  the  10th 
section  expressly  requires  an  information  on  oath,  and  here 
an  information  on  oath  was  laid  and  duly  pleaded  to. 
As  to  the  second  objection — in  the  allegation  of  materiality 
in  an  indictment  for  perjury,  the  word  question  does  not 
mean  an  interrogation^  it  means  a  subject  of  inquiry, 
therefore  the  reason  given  for  not  adopting  the  usual  form 
has  no  force  here.  As  to  the  third  objection — the  use  of 
an  innuendo  is  only  to  apply  the  words  it  explains  to  some- 
thing already  sufficiently  alleged,  it  can  never  of  itself 
supply  a  defective  allegation. 

Patteson,  J. — ^These  are  questions  of  some  nicety,  and 
before  deciding  them  I  will  confer  with  my  Brother  Oreu^ 
well.  (After  having  done  so  his  Lordship  said) — I  have 
conferred  with  my  Brother  CressweU  on  these  objections, 
and  he  agrees  with  me  that  this  indictment  is  bad.  The 
first  objection  to  the  first  count  is,  that  it  does  not  suffi^ 
ciently  appear  that  there  was  any  information  on  oath. 
Nowj  it  is  quite  consistent  with  the  wording  of  this  alle- 
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gation  that  the  information  may  have  been  sworn  to  before        1342, 
justices  who  are  not  named  in  the  count,  or  before  one  jus-     "^     ' 
tice,  or  even  before  some  person  who  was  no  justice  at  all,  ». 

and  it  is  impossible  without  some  intendment  to  construe 
this  as  an  allegation  that  the  information  was  sworn  to 
before  the  justices  named  in  the  count.  I  think  I  am  not 
at  liberty  to  make  any  such  intendment,  the  allegation 
must  contain  what  is  necessary  without  intendment  one 
way  or  the  other,  and  I  think  that  this  allegation  does  not 
do  so,  for  it  does  not  even  appear  that  the  person  who  ad- 
ministered the  oath  had  jurisdiction  to  do  so.  With  re- 
spect to  the  forms  cited  from  Chitty  on  the  Criminal  Law, 
they  do  not  contain  allegations  of  informations  upon  oath, 
and  therefore  are  not  applicable ;  but  in  the  same  book,  at 
page  440,  I  find  a  precedent  with  respect  to  articles  of  the 
peace,  and  there  it  is  not  only  alleged  that  the  articles 
were  exhibited  to  the  justices,  but  there  is  a  separate  and 
distinct  allegation  that  the  party  was  sworn  to  them  before 
the  justices.  But  it  is  said  that  an  information  on  oath 
was  not  necessary;  it  might  perhaps  be  an  answer  to  this 
to  say,  that  the  prosecutor  has  chosen  to  allege  an  informa- 
tion on  oath ;  and  I  am  of  opinion  that  an  information  on 
oath  was  necessary,  for  I  think,  for  the  reasons  given,  that 
thia  is  an  information  on  the  10th  section  and  not  on  the 
6th,  and  as  the  10th  section  of  the  stat.  17  Oeo.  3,  c.  56, 
requires  an  information  on  oath,  and  as  I  think  there  is 
no  sufficient  allegation  of  an  information  on  oath  in  the 
count,  I  am  of  opinion  that  it  is  bad,  and  the  defendants 
must  be  acquitted.  With  respect  to  the  second  objection, 
as  to  the  allegation  of  materiality,  I  am  of  opinion  that  that 
allegation  is  clearly  bad;  it  seems  to  me  to  be  quite  absurd 
to  say  that  it  became  material  to  ascertain  the  truth  of 
'what  the  witness  stated;  the  witnesses  statement  itself 
must  be  given  to  ascertain  the  truth  of  something  which 
has  become  material  to  the  inquiry  before  that  statement 
has  been  made,  therefore,  if  the  materiality  of  the  evidence 
.did  not  appear  from  the  other  allegations  of  the  count,  I 
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1842.        should  hold  the  allegation  in  question  to  be  quite  insnffi- 
Reoin  ^      ^^i^ot-     I  WJ^  inclined  to  think  the  materiality  does  so 
V.  appeaTj  but  it  is  unnecessary  to  decide  that  question,  since 

the  first  objection  is  of  itself  fatal  to  the  count.  The  se- 
cond count  has  been  already  disposed  of.  I  may  obsenre, 
that  my  Brother  Cresswett  quite  agrees  with  the  view  I 
have  taken  of  this  case.  The  defendants  will  be  ac- 
quitted. 

Verdict— Not  Guilty. 

Godson  and  Greaves,  for  the  prosecution. 

C  PhUlips  and  ./bftn  Gray,  for  the  defendant  Goodfellow. 

Alien,  for  the  defendant  Kniveton. 

[Attomies — Croxcut  for  the  prosecution ;  Wordeworihf  for  the  defendant 
Goodfellow ;  HUHard,  for  the  defendant  Kniveton.] 


Begina  V,  Allen  Goode. 

A.  employed  XjARCENY. — ^The  prisoner  was  indicted  for  stealing  one 

baiw  froms!  sovereign,  the  property  of  William  Mullettj  his  master, 

to  E.,  and  paid  j^  appeared  from  the  evidence  of  the  prosecutor,  that  he 

in  adTance,  and  engaged  the  prisoner  to  take  a  canal  boat  on  a  voyage  from 

^rate  Bum  of  Stourbridgc  to  Ellesmere  Port,  and  that  he  paid  the  pri- 

rei™  uTpay  8oner  57.  for  his  wages  in  advance  and  for  the  keep  of  the 

the  tonnage  towing  horsc,  and  ako  gave  him  a  separate  sum  of  three 

dues.    B.  took 

the  barge  16      Sovereigns  to  pay  the  tonnage  dues  on  the  canal. 
tonnage  duel  to      Evidence  was  given  to  shew  that  the  prisoner  had  taken 
«iiie"undw      ***®  ^°**  *^°^*  sixteen  miles,  and  had  paid  tonnage  dues 
2L,  and  appro-   which  amounted  to  rather  iinder  2/.,  and  that  the  prisoner 

priated  the  re-     _     ,  .        ,    ,  .    .  •        x     »• 

maining  soTe-    had  appropriated  the  remammg  sovereign  to  nis  own  use. 

reign  to  hit 
own  nse  :— 

Held,  a  lar.  Allen,  for  the  prisoner. — I  submit  that  this  is  mere 

breach  of  contract,  and  that  the  relation  of  master  and 
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servant  does  not  exist.    Nor  is  there  even  any  contract  of        )842. 
whicli  time  forms  the  essence. 

Patteson,  J. — ^Taking  that  to  be  so^  it  does  not  appear 
to  me  to  be  material  to  the  case.  The  prosecutor  dis- 
tinctly states  that  he  gave  this  man  three  sovereigns  to 
pay  the  tonnage  dues,  and  it  appears  that  he  has  made 
away  with  one  of  the  sovereigns.  To  constitute  a  larceny 
in  this  case  there  is  no  occasion  to  shew  that  the  relation 
of  master  and  servant  existed.  If  I  give  a  man  money  to 
apply  to  a  particular  purpose^  and  he  appropriates  it  to 
another  purpose,  with  a  felonious  intent,  he  is  guilty  of 
larceny. 

AUefL — ^I  submit,  that  to  constitute  a  larceny  there 
must  be  some  trespass. 

F.  V.  Lee,  for  the  prosecution. — ^Whether  the  prisoner 
was  a  servant  or  not,  this  money  was  put  into  his  charge 
for  a  particular  purpose,  and,  as  I  submit,  this  misappro- 
priation of  it  is  a  larceny. 

Patteson,  J. — ^If  a  man  were  to  employ  another  to  go 
somewhere  with  his  horse  for  a  certain  price,  that  other  is  for 
that  purpose  his  servant ;  but  if  in  addition  to  this  he  gives 
him  a  distinct  and  separate  sum  of  money  to  be  disbursed  in 
a  particular  way,  and  if  instead  of  so  disbursing  it  he  ap- 
propriates it  to  his  own  use,  that  is  a  felony. 

AUen  addressed  the  jury  on  the  evidence. 

Verdict — ^Not  guilty  (a). 

F.  V.  Lee,  for  the  prosecution. 

AUen,  for  the  prisoner. 

[Attomiea-— iZo^erf,  and  W.  BrownJ] 

(a)  See  the  cases  of  Eegina  v.  C  Jones,  post,  p.  611 ;  aadlUgifM 
Beaman,  post,  p.  695 ;  Regina  v     v.  Evans,  post. 
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1842. 


{OroumSide.) 

BEFORE  MB.  JUSTICE  GBE88WEIX. 


Begina  V.  B08WELL,  Joseph  Wilkes,  James  Wilkes,  and 

Giles. 

The  mere         JVlUEDER. — The  prisoners  were  charged  with  the  wilfbl 
S^D^fi^*  mnrder  of  Matthew  Adams,  on  the  1st  of  December, 
1841,  at  the  parish  of  Wednesbmy. 

It  appeared  that  the  prisoner  Boswell  was  taken  into 
custody  on  the  2nd  of  December  on  this  charge,  and  that 
on  the  11th  of  December  he  made  certain  statements, 
which  were  sought  to  be  given  in  evidence. 

To  prove  one  of  these  statements  a  policeman  named  Ha- 
therley  was  caUed,  who  said  that  he  had  held  ont  no  indoce- 
prisoner,  imien  ment  to  the  prisoner  Boswell  to  make  any  statement,  nor 
did  he  know  that  any  one  else  had  down  to  the  11th  of  De- 
cember, when  the  statement  was  made ;  but  he  further  said, 
that  on  the  6th  of  December  he  knew  a  reward  of  iElOO 
had  been  offered  by  the  government  for  the  discovery  of 
this  murder,  accompanied  by  a  statement  that  the  Secre- 
tary of  State  would  recommend  an  accomplice,  not  being 
the  person  who  actually  committed  the  murder,  for  a  par- 
don, but  the  witness  could  not  state  that  this  had  oome  to 
the  knowledge  of  the  prisoner. 


handbill,  by 
which  a  go- 
▼eminent  re- 
ward and  a 
promise  of  a 
pardon  are 
offered  in  a  ca« 
of  mnrder,  are 
not  sufficient 
groand  for  re- 
jecting a  con- 
fession of  such 


the  induce- 
ments there  held 
ont  were  those 
which  led  the 
prisoner  to  con- 
fess. 

Where  a 
prisoner  desir- 
ed that  any 
handbill  that 
might  appear 
concerning  a 
mnrder  with 
which  he  stood 
charged  might 
be  shewn  to 
him,  and  a 
handbill  was 
shewn  to  him 
by  a  constable, 
by  which  a  re- 
ward and  free 

pardon  was  oflbred  to  any  but  the  person  who  struck  the  blow,  and  the  prisoner  three  days 
afterwards  made  a  statement,  this  statement  was  held  to  be  receivable  in  evidence. 

But  where  it  was  afterwards  proved  by  another  constable,  that  the  prisoner,  on  the  night 
before  he  made  the  statement,  said  to  him,  that  he  saw  no  reason  why  he  should  suffer  for  the 
crime  of  another,  and  that  as  the  government  had  offered  a  free  pardon  to  any  one  concerned  who 
had  not  struck  the  blow,  he  would  tell  all  he  knew  about  the  matter.  The  judge  held  that  the 
statement  that  had  already  been  given  in  evidence  was  not  properly  receivable,  and  struck  it 
out  of  his  notes. 


E.  Yardley,  for  the  prisoner  BosweU,  asked  to  have  some 
of  the  other  witnesses  (whose  names  were  on  the  indict- 
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ment)  called,  with  a  view  of  ahewing  that  the  prisoner 
Soswell  had  had  this  communicated  to  him. 

C&ESSWELL,  J. — I  think  I  cannot  allow  you  to  do  that. 

The  statement  of  the  prisoner  Boswell  made  to  the  wit- 
ness Hatherley  was  given  in  evidence. 

In  a  later  part  of  the  case  a  policeman  named  Baymond 
was  called,  and  in  his  cross-examination  he  stated  that  soon 
after  the  prisoner  Boswell  had  heen  taken  into  custody, 
and  before  the  6th  of  December,  the  prisoner  Boswell  re- 
quested that  he  (the  witness)  would  let  him  know  if  any  re- 
ward should  be  offered  or  any  papers  published  concerning 
the  murder,  and  that  he  would  bring  any  such  papers  to  him 
(the  prisoner)  as  soon  as  they  were  printed.  This  witness 
further  stated,  that  on  the  6th  of  December  it  was  gene- 
rally known  that  the  Secretary  of  State  had  offered  a  reward 
and  a  promise  of  a  free  pardon  to  any  of  the  offenders 
except  such  as  had  struck  the  blow;  and  that  on  the  13th 
of  December  the  witness  gave  one  of  the  printed  handbills 
to  the  prisoner  Boswell. 

The  handbill  was  in  the  following  form  : — 
"£100  Reward. 
"Burglary  and  Murder. 

"  Whereas  on  the  night  of  Friday,  the  30th  of  November 
last,  the  dwelling-house  of  Matthew  Adams,  of  &c.,  was 
feloniously  and  burglariously  broken  into,  &c.  [It  then 
stated,  that  Matthew  Adams  had  had  his  scull  fractured 
with  some  blunt  instrument,  and  that  he  died  on  the  follow- 
ing evening.] 

"The  circumstances  of  the  murder  having  been  repre- 
sented to  the  Secretary  of  State  for  the  Home  Department, 
a  reward  of  one  hundred  pounds  will  be  paid  by  Govern- 
ment to  any  person  who  shall  give  such  information  and 
evidence  as  shall  lead  to  the  discovery  and  conviction  of: 
the  person  or  persons  concerned  in  the  said  murder ;  and 
the  Secretary  of  State  will  recommend  the  grant  of  her 

VOL.  I.  Q  Q  M.  p. 
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1842.  Majesty's  gracious  pardon  to  an  aocomplice^  not  being  the 
person  who  actually  committed  the  murder^  who  shall  gite 
such  information  as  shall  lead  to  the  same  result/' 

F.  V.  Lee,  for  the  prosecution,  proposed  to  ask  the  wit- 
ness Baymond  as  to  a  statement  made  by  the  prisoner  to 
him  on  the  11th  of  December. 

E,  Yardley. — ^I  submit  that  that  statement  is  not  re- 
ceivable in  evidence,  as  it  now  appears  that  a  promise  of 
pardon  made  by  competent  authority  bad  been  oonunnni- 
cated  to  the  prisoner  previously  to  the  time  when  he  made 
his  statements,  and  it  must  be  taken  that  these  statements 
were  made  in  the  hope  of  the  pardon  so  promised.  In  the 
case  of  BexY.  Hall{a)  the  prisoner,  who  was  tried  for  a  bur- 
glary, had  desired  one  of  the  witnesses  to  apply  to  the 
magistrate  to  admit  him  as  witness  for  the  Crown,  for  that 
he  had  not  entered  the  house,  but  had  only  stood  at  the 
door  while  the  other  two  prisoners  went  up  stairs  to  com- 
mit the  felony ;  and  on  a  witness  being  called  to  prove  that 
the  prisoner  said  this,  his  counsel  objected  that  as  this  con- 
fession was  made  with  a  view  and  under  the  hope  of  being 
thereby  permitted  to  turn  King's  evidence,  it  was  not  ad- 
missible, and  the  learned  Judge  (Mr.  Seijt.  Adair),  being 
of  opinion  that  this  was  not  a  voluntary  confession,  re- 
jected the  evidence. 

F,  V,  Zee.— I  submit,  that  in  order  to  exclude  these  de- 
clarations, it  must  be  shewn  affirmatively  that  they  were 
made  under  the  influence  of  the  hope  of  the  pardon. 

Crbsswell,  J.  (having  conferred  with  Patte9(m,  J.) — 
We  think  that  the  evidence  is  receivable. 

The  witness  Baymond  gave  evidence  of  the  statement 
made  by  the  prisoner  BosweU  to  him. 

(a)  2  Leacb,  C.  C.  636,  n. 
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In  a  later  part  of  the  case^  it  appeared  from  the  evidence  1942, 
of  another  witness  that,  on  the  evening  of  the  10th  of  De- 
cember, the  prisoner  Boswell  said  that  he  saw  no  reason  why 
he  should  suffer  for  the  crime  of  another,  and  that  as  govern- 
ment had  offered  a  free  pardon  to  any  one  of  the  parties 
concerned  who  had  not  struck  the  blow,  he  would  tell  all 
he  knew  about  the  matter. 

Cresswell,  J. — It  now  appears  with  sufficient  deamess 
that  the  prisoner  in  making  the  statements  ascribed  to  him 
was  influenced  by  the  hope  of  pardon  held  out  by  autho- 
rized parties.  I  shall,  therefore,  reject  the  evidence  of  all 
statements  made  by  him  after  the  evening  of  the  10th  of 
December,  and  expunge  from  my  notes  such  as  have 
already  been  given  in  evidence. 

His  Lordship  struck  out  from  his  notes  the  statements 
of  the  prisoner  Boswell,  which  had  been  proved  by  the 
witnesses  Hatherley  and  Raymond. 

Verdict  —  Joseph  Wilkes,  guilty;  the  other 
prisoners,  not  guilty. 

F.  V.  Lee  and  Wkitmore,  for  the  prosecution. 
JE.  Yardky,  for  the  prisoners  Boswell  and  Giles. 

[Attorniei — Stubbt,  and  Pattman.'] 
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1842. 


BEFORE  MB.  SERJEANT  LUDLOW. 


If  the  course  of 
dealing  between 
A.  and  B.  is, 
that  A.  shall 
write  persons' 
name  in  a  list 
with  a  turn 
against  each 
name,  on  sight 
of  which  B.  is 
to  furnish  goods 
on  the  credit  of 
A.  to  each  per- 
son whose 
name  is  on  the 
list,  to  the 
amount  set 
against  his 
name, — such 
list  is  a  request 
for  the  delivery 
of  goods,  and 
the  fraudulent 
alteration  of 
one  of  the 
sums  in  it  is 
indictable  as  a 
forgery  under 
the  staL  1 1 
Geo.  4  &  1 
Will.4,  c.  66, 
a.  10. 


Begina  V.  Simeon  Walters. 

£  ORGERY. — The  prisoner  was  indicted  for  feloniouslr 
altering  a  certain  request  for  the  delivery  of  goods  with 
intent  to  defraud  John  Bradley.  In  a  second  count  the 
prisoner  was  charged  with  uttering  a  forged  request  for 
the  delivery  of  goods  with  intent  to  defraud  John  Bradley, 
and  in  the  3rd  and  4th  counts  with  altering  and  with  ut- 
tering it  with  intent  to  de&aud  George  Jones.  The  foiged 
instrument  was  not  set  set  out  in  either  of  the  counts. 

It  was  opened  by  Corbeti  for  the  prosecution,  that  Mr. 
John  Bradley  was  a  butty-collier  at  Bilston,  and  Mr. 
George  Jones  a  grocer  at  that  place,  and  that  the  course 
of  dealing  between  them  was  for  Mr.  Bradley  to  write  a 
list  of  names,  with  an  amount  against  each  name,  which 
denoted  that  Mr.  Jones  was  to  supply  that  person  with 
goods  on  Mr.  Bradley's  account  to  the  amount  set  opposite 
his  name ;  and  that  on  the  22nd  of  October  the  prisoner 
took  the  papei;  to  Mr.  Jones's,  and  his  own  name  haring 
been  originally  inserted  in  it  for  5«.,  he  put  a  figure  of  1 
before  the  5  and  made  it  15^.,  and  in  that  state  pre- 
sented it  at  Mr.  Jones's  shop.  The  question  would  be 
whether  this  list  was  a  request  for  the  deliveiy  of  goods 
within  the  stat.  II  Geo.  4  &  1  Will.  4,  c.  66. 

The  paper  as  altered  by  the  prisoner  was  in  the  following 
form : — 

1841— Oct.  22.  £   8.    d. 

Eliz.  Bradley  .        .        .        .        0  12    0 

Will.  Jones 10    0 

J.  Prise 0    5    0 

Jno.  Bayley 0    5    0 

Peter  Stapleton      .        .        .        .        0    8    0 
Simeon  Walters         .        .        .        .     0  15    0 
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[Here  followed  ten  more  names  and  a  aum  against  each^        1B42. 
and  the  sums  were  cast  np  7/.  4ff.  6d,,  which  was  the  correct 
casting  if  the  snm  opposite  the  prisoner's  name  had  re- 
mained 5«.  as  it  originally  stood.] 

Opposite  the  sum  71.  4s.  was  the  prosecutor's  signaturCj 
"Jno.  Bradley." 

Ludlow,  Serjt.  (haying  conferred  with  Patteson^  J.) — 
Mr.  Justice  Pattesonis  of  opinion,  that  although  this  is  not 
a  request  for  the  delivery  of  goods  on  the  face  of  it,  yet  it 
may  be  shewn  by  evidence  that  the  course  of  dealing  be- 
tween the  parties  was,  that  goods  should  be  delivered  on 
the  production  of  such  documents  as  this ;  and  that  being 
shewn,  this  paper  is  a  request  for  the  delivery  of  goods,  and 
as  such  may  be  the  subject  of  an  indictment,  if  a  forged 
alteration  be  made  in  it. 

The  facts  of  the  case  were  proved  as  opened. 

Verdict — Guilty.     Sentence— Two  years' 
imprisonment. 

Corbett,  for  the  prosecution. 

[Attorney—  Watson.'] 
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8HB0PSHIBE  ASSIZES. 
(CwUSide.) 

BXYOBX  HA.  JUSTICE  CRE88WXLL. 

Walker,  Executor  of  Walker,  v.  Boberts. 


A  document  in  ixSSUMFSIT  by  the  phdntifi;  as  the  executor  of  the 

form^  "V5  payee,  against  the  defendant,  as  maker  of  a  promissoiy 

R.  the°siS/if  ^^*®'  ^**^  February,  1831,  for  19i  19*.  Ud.,  with  interest, 

19/.  19«.  lid.  on  demand,  six  months  after  notice. 

to  receiTe  five 

per  tent  for  the      rlea — ^nou  assumpsit. 

TuLi  to  p«y*on  ^hc  note,  which  was  proved  to  have  been  written  by  the 
^^d  w^w^*  defendant's  wife  by  his  authority,  was  in  the  following 
giving  J.  R.  six  form: — 

forTe'sTme"        "Feb.,  1881.— Wm.  Walker  lent  to  James  Bobeits 
no*er«'d"not'^  19/.  19*.  llrf.,  to  rcceivc  five  per  sent,  for  the  same 
an  agreement    ig/.  iQ^,  Ud.;  to  pay  ou demand  to  the  said  Wm.  Walker, 
giving  James  Roberts  six  months'  notice  for  the  same. 
'^  Witness  my  handj 

''  Jambs  x  Mart  Roberts.'' 
It  appeared  that  the  interest  had  been  paid  to  Febroaiy, 
1838,  and  that  there  had  been  six  months'  notice  given,  and 
a  demand  made  after  the  six  months'  notice  had  expired. 

J.  G,  Phittimore,  for  the  defendant. — ^I  submit  that  this 
is  an  agreement  to  pay  money  on  certain  conditions,  and  is 
not  a  promissory  note ;  and  that  it  ought  to  be  stamped 
as  an  agreement  and  not  as  a  promissory  note,  as  it  is. 

Cresswell,  J. — ^I  think  it  is  a  promissory  note. 

Verdict  for  the  plaintiff. 

R.  V,  Richards  and  VenableSj  for  the  plaintifT. 
J.  G.  PkiUimore,  for  the  defendant. 

[Attorniet— jLMrcble  Warren,  and  SUmlejf.^ 
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Beadshaw  v.  Hatwaed. 


Assumpsit  for  wages  and  salary  of  the  plaintiff  for  in  asiumpiit 
services  done  and  performed  as  servant  of  the  defendant,     tiff  for  wages  u 
Plea,  non  assumpsit.  'anHie  de." 

It  appeared  that  the  defendant  was  an  innkeeper^  and  it  Aidant  piead- 

**  *  ed  non  aatump- 

waa  proved  that  the  plaintiff  had  lived  in  his  house  for  sic,  and  the 
several  years,  and  had  waited  on  the  customers  and  done  evidence^facu 
other  acts  of  semce.  f^^^i^l^ 

poiedtogo 
Into  evidence 

R.  V.  Richards,  in  cross-examining  one  of  the  plaintiff's  to  shew  that 
witnesses,  put  questions  with  a  view  of  shewing  that  the  Mhabltedwith 
plaintiff  had  lived  with  the  defendant  as  his  mistress.  ^^JJ  hT^f^ht 

do  ao  on  the 
plea  of  non  at« 

Corbett  and  Greaves,  for  the  plaintiff,  submitted  that  he  lampsic,  asthii 
had  no  right  to  do  so,  as  non  assumpsit  alone  was  pleaded,  ^a^there  was 
It  was  clear,  that  if  an  express  contract  in  writing  had  been  "®  contract  be- 

'  *^  **  ^        tween  the  par- 

proved  the  defendant  could  not  have  shewn  its  illegality  ties,  and  not  to 
under  the  plea  of  the  general  issue;  and  as  evidence  was  (i^ntract  on  the 
given  here  which  led  to  the  inference  that  a  contract  SSyf  *'*"*' 
existed  between  these  parties,  no  illegality  in  the  consi- 
deration could  be  given  in  evidence  under  the  plea  of  non 
assumpsit.  By  the  rule  of  H.  T.  4  Will.  4, ''  in  all  actions 
of  assumpsit,  except  on  bills  of  exchange  and  promissory 
notes,  the  plea  of  non  assumpsit  shall  operate]only  as  a  denial 
in  fact  of  the  express  contract  or  promise  alleged,  or  of  the 
matters  of  fact  from  which  the  contract  or  promise  alleged 
may  be  implied  in  law  j^'  and  in  the  case  of  Potts  v.  Spar^ 
row  (a),  which  was  an  action  of  assumpsit  by  an  attorney 
to  recover  his  bill  of  costs  for  preparing  a  deed,  and  also 
costs  of  an  action  instituted  in  pursuance  of  that  deed,  in 
which  action  his  client  had  failed  in  consequence  of  the 
deed  having  been  held  void  on  the  ground  of  maintenance, 
it  was  held  that  the  defendant  could  not  set  up  the  ille- 

(a)  1  Scott,  678. 
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gality  of  the  contract  in  answer  to  the  action  under  a  plea 
of  non  assumpsit. 

Cresswbll,  J. — ^The  issne  is,  whether  there  was  a  con- 
tract of  hiring  and  service  or  not.  If  an  express  contract 
had  been  proved,  and  the  defendant  had  attempted  to  set 
up  that  the  contract  was  not  only  for  service  but  for  cohan 
bitation,  the  defendant  could  not  have  set  that  up  without 
pleading  it;  but  in  my  judgment  he  is  entitled  to  prore 
cohabitation  here,  as  tending  to  shew  upon  what  terms  the 
plaintiff  remained  in  his  house.  The  plaintiff  endeavours 
to  shew  by  acts  of  service  that  there  was  a  contract.  The 
defendant  wishes  the  jury  to  infer  that  there  was  no  con- 
tract of  hiring  and  service;  he  is  not  seeking  to  discharge 
himself  &om  any  contract,  but  to  shew  that  there  was  no 
contract  at  all. 

The  questions  were  put  in  cross-examination;  and  wit- 
nesses were  called  for  the  defendant  with  a  view  of  proving 
that  the  plaintiff  cohabited  with  him. 

Verdict  for  the  plaintiff. 
Corbett  and  Greaves,  for  the  plaintiff. 

R.  V.  Richards,  for  the  defendant. 

[Attoniies— /oAifflOfi,  and  If  eaten  J] 
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BEFORB  MR.  JUSTICE  PATTESON. 


Begin  A  v.  Hughes. 

JuARCENY. — The  prisoner  was  indicted  for  stealing  a  ifa  father  buy 
pair  of  trousers,  the  property  of  John  Jones.  doth  which  is 

It  appeared  that  John  Jones  had  bought  the  doth  of  mm  for  Wi  ion", 
which  the  trousers  were  made,  and  had  paid  for  it,  but  ^^^  "  ''^^V 
that  the  trousers  were  made  for  Thomas  Jones>  his  son,  age,  these 

1  M  f  ^   -A  11        trouiersmay, 

who  was  seventeen  years  of  age ;  and  it  was  proved  by  on  mn  indict- 
John  Jones  that  his  son  lived  with  him,  and  he  provided  ™* "*  ^J  ^'^  ^^ 
his  son  with  clothes,  his  son  not  being  an  apprentice  but  a  ^*  property  of 
labourer  like  himself,  both  working  for  the  same  master.        in  such  oaei 

the  property 
may  be  laid 

Patteson,  J.— I  think  that  the  property  is  well  laid.  J^JhcroVthe 
In  cases  of  this  kind  it  may  be  laid  either  in  the  father  Bon,  but  the 
or  the  child,  but  the  best  course  is  to  lay  it  in  the  child,      to  lay  it  in  the 

latter. 

Verdict — Guilty. 
Greaves,  for  the  prosecution. 

[Attorney — Bradley,^ 


Regina  v.  Swinnerton  and  Bowter. 

JuARCENY. — ^The  prisoner  Swinnerton  was  charged  with  if  two  pH- 
stealing  hay,  the  property  of  John  Bishton  Minor,  his  before  a^ma- 
master,  and  the  prisoner  Bowyer  with  having  received  the  f^'^'^f "Jl 
hay  knowing  it  to  have  been  stolen.  iony»  *'*>**  ^^^ 

first  prisoner 
says  in  his 
statement  before  the  magistrate  cannot  be  given  in  evidence  against  the  second  prisoner,  be- 
cause, when  before  the  magistrate,  the  second  prisoner  is  only  called  upon  to  answer  the  state- 
ments in  the  depositions  taken  on  oath,  and  not  what  any  other  prisoner  may  have  said  in  his 
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lg42.  The  prisoner  Swinnerton  had  pleaded  guilty. 


Rboina 

V, 
SWINMRTON. 


It  appeared  that  when  the  prisoners  were  examined 
before  Mr.  Burton,  who  was  the  committing  magistrate, 
the  prisoner  Swinnerton,  when  called  on  to  answer  the 
charge,  made  a  statement  in  the  hearing  of  the  prisoner 
Bowyer,  which  statement  was  taken  down;  and  that  the 
prisoner  Bowyer  then  made  a  statement,  which  was  also 
taken  down,  and  was  as  follows : — "  I  must  beg  pardon 
that  I  had  it ;  I  reckon  that  it  was  not  right  that  I  took 
it.  If  I  had  not  picked  it  up  some  one  else  would.''  The 
statement  of  the  prisoner  Bowyer  was  given  in  evidence, 
and  Corbett,  for  the  prosecution,  proposed  to  put  in  the 
statement  of  the  prisoner  Swinnerton. 

E.  Yardky,  for  the  prisoner  Bowyer,  submitted  that  it 
was  not  receivable  in  evidence. 

Corbett,  for  the  prosecution. — I  submit  that  the  rule, 
that  what  one  prisoner  says  in  the  presence  of  another  pri- 
soner is  evidence  against  the  latter,  is  uniyersal  in  its  appU- 
cation. 

Patteson,  J. — ^When  before  the  magistrate,  a  prisoner 
i3  called  upon  to  answer  depositions  taken  on  oath,  but 
he  is  not  called  upon  to  make  any  answer  to  the  statement 
of  another  prisoner.  I  think,  therefore,  that  the  examina- 
tion is  not  admissible  evidence  in  this  case. 

Evidence  rejected. 

The  prisoner  Bowyer  was  acquitted. 

Carbett,  for  the  prosecution. 

E.  Yardley,  for  the  prisoner  Bowyer. 

Attorniei— i{.  Loxdaie,  and  /•  H.  Edwardt,} 
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Reoina  v.  Beaman. 

JLaBCENY. — ^The   prisoner  was    indicted  for  stealing  Afenruitwas 
one  sliilling,  the  property  of  Samuel  EUiot  Walter,  his  ^yn^'oT 
master.  ?*'• » •»• 

^^  bought  a 

•mailer  quaii« 

It  appeared  that  the  prisoner  was  directed  by  the  prose-  tity,  for  which 
cntor,  who  was  his  master,  to  fetch  twelve  hundred- weight  ud  appro- 
of  coals,  and  that  the  prosecutor's  daughter  gave  the  pri-  fill,*gwiiiii«to 
soner  six  shillings,  which  she  had  received  from  her  father  ^•^r","^'"* 

aCwdLf  a  larceny* 

to  give  to  the  prisoner  to  pay  for  the  coals.  It  was  proved 
that  the  prisoner,  instead  of  procuring  twelve  hundred- 
weight of  coals,  bought,  only  nine  hundred-weight,  the 
price  of  which  was  three  shillings  and  three  pence,  and 
that  he  gave  four  shillings  in  payment,  and  received  nine 
pence  in  change.  It  further  appeared  that  the  prisoner 
afterwards  gave  back  one  shilling  to  the  prosecutor's 
daughter,  and  made  a  false  statement  as  to  the  quantity  of 
coals  he  had  bought,  and  appropriated  the  remaining  shil- 
ling to  his  own  use. 

Patteson,  J. — ^If  the  prisoner  appropriated  the  shilling 
to  his  own  use,  under  the  circumstances  that  have  been 
proved,  he  is  guilty  of  larceny. 

Verdict— Guilty  (a). 
Corbettf  for  the  prosecution. 
Meteyard,  for  the  prisoner. 

[Attomies — E,  Oarbetif  and  DowneMJ] 

(a)  See  the  cases  of  Regina  v.  /ofies,  post,  p.  611 ;  and  Regina  y 
Goode,  antk,  p.  582 ;  Regina  v.  C,    Evan*,  pott. 
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Reoina  v.  Huzlet,  Brayn>  Gosnell,  and  Qrooic. 

An  indictment  AsSAULT,  with  intent  to  rob. — ^The  indictment  stated 
with*\nten^u>  *^*  *^®  prisoners,  on  &c.,  at  &c.,  "in  and  npon  Robert 
rob,  which         Blantem,  in  the  peace  of  God  and  onr  said  Lady  the 

charges  that  .  . 

the  prisoner,  in  Queen,  then  and  there  being,  feloniously  did  together 

K,  fei^^ousiy  make  an  assault,  with  intent  the  monies,  goods,  and  chat- 

^S?' wiA  ^^  ^f  ^^^  8^^  ^-  ^-^  ^^^  *^®  person  and  against  the  will 

intent  the  mo-  of  him  the  Said  R.  B.,  then  and  there  feloniously  and  vio- 

nies,  goods 

and  chattels  of    lently  to  rob,  steal,  take,  and  carry  away,  against  the  form 

froi^hcpirso'Ji  of  the  Statute,'' &c. 

tm  oTthlfsaM        ^^^  ^®'  *^®  ^^  ^^  found  by  the  grand  jury, 

R.  B.,  then  and 

niousiyand  Fatteson,  J.,  Said,  that  he  entertained  some  doubt 

rob^stcai,^ toke,  whether  this  indictment  was  good,  as  it  did  not  charge  in 
and  carry  jq  many  cxpress  words  that  the  prisoners  had  an  intent  to 

away,  against  ^        r  jt 

the  form  of  the  rob  the  prosccutor. 

sUtute,"  Sec,  is 


good. 


Mr.  Goodman,  the  clerk  of  indictments,  stated  that  this 
was  the  form  that  had  been  used  at  the  Central  Criminal 
Court  ever  since  the  passing  of  the  stat.  7  &  8  Geo.  4,  c  29, 
s.  6. 

Patteson,  J.  (after  having  conferred  with  OrestweU^  J.) 
— Upon  further  consideration  my  Brother  Cresswell  and 
myself  are  both  of  opinion  that  the  indictment  in  its  pre- 
sent form  is  sufficient. 

The  case  was  tried. 

Verdict — Guilty  of  an  assault  (a). 
/•  G.  Fhillimore,  for  the  prosecution. 

C  Phillips  and  F.  V.  Lee,  for  the  prisoner. 

[Attornies — Marceyf  and  — .] 

(a)  Under  the  ttat  1  Vict,  c  85,  t.  1 1. 
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ReOINA  v.  CaUMPTON. 


Mans 


[SLAUGHTER.— The  first  count  of  the  indict-  An  indictment 

ment  stated^  that  on  the  3rd  day  of  February^  1842,  at  slaughter  stated 

&c.,  one  Richard  Kesterton  [the  deceased]  ''  was  then  and  '^^^^  ^^^  ^^^ 

there  an  apprentice  to  one  Joseph  Crumpton  [the  pri-  deceased  was 

n  ,  ,  .  ,  1      ^  ^*>«  apprentice 

sonerj,  and  as  such  apprentice  was  then  under  the  care  of  the  prisoner, 
and  control  of  the  said  Joseph  Crumpton ;  and  that  it  then  f^^  duty  of^ 
and  there  became  and  was  the  duty  of  the  said  J.  C,  dur-  vf^^ntr  to  pro- 

.  ^*de  the  de- 

ing  the  time  aforesaid,  to  permit  and  suffer  the  said  R.  K.  ceased  with 
to  take  and  have  such  proper  exercise  as  was  necessary  and  ment^^medi"'  ' 
needful  for  the>odily  health  of  the  said  R.  K.,  so  being  ^LwgSd  ih^** 
such  apprentice  as  aforesaid  :  and  it  then  and  there  became  death  to  be 

from  neglect, 

and  was  the  duty  of  the  said  J.  C.  to  find,  provide,  and  &&    The  se- 
supply  the  said  R.  K.,  being  such  apprentice  as  aforesaid,  charged'that 
with  proper  and  necessary  nourishment,  medicine,  medical  [)*'  deceased, 
care,  and  attention  -/'  and  that  the  deceased  being  weak  in  apprentiee  aa 
body,  the  prisoner  struck    and  beat  him,  and  forced,  killed  by 'thr^ 
obliged,  and  compelled  him  to  work  for  an  unreasonable  J^^^ork^^d 
time,  and  would  not  allow  him  to  take  proper  exercise  and  beating.   No 

,       ,  .  .  ,  evidence  was 

recreation,  and    neglected   to   supply  him  with  proper  given  of  any  in- 
nourishment  and  medicine,  medical  care,  and  attention,  by  witness  proved 
means  whereof  he  died.    The  second  count  stated  that  *^*'  ^^*,5'ir. 

soner  told  him 

the  prisoner  in  and  upon  the  deceased,  ''  so  being  such  that  the  de- 
igapreniice  as  aforesaid,  and  under  the  care  and  control  of  apprentice:— 
him  the  said  J.  C.  as  aforesaid,  and  so  being  sick  and  weak  f^i'^SdenV' 
in  body  as  aforesaid,  in  the  peace  of  God  and  our  said  pro«fo/t*>c 

•^  '  r  allegation  of 

Lady  the  Queen,  feloniously  did  make  an  assault  f  %nd  the  apprentice- 
that  the  deceased  being  so  weak  in  body  as  aforesaid,  the  'ond  a>unt,'^ 
prisoner  forced  him  to  work  for  certain  unreasonable  and  fnihc^awt***'* 

count. 
In  a  case  of  manslaughter,  the  prisoner  cannot  be  convicted  of  an  assault  under  the  11th 
sect  of  the  staL  1  Vict.  c.  85,  unless  that  assault  is  the  subject-matter  of  the  charge  and  embo- 
died in  the  charge,  and  which  would  of  itself  have  been  the  felony  but  for  some  other  cause, 
and  the  jury  ought  not,  on  a  charge  of  manslaughter,  to  convict  the  prisoner  of  an  assanlt,  un- 
less that  assault  conduced  to  the  death  of  the  deceased,  although  the  death  itself  was  not  man- 
slaughter. 
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1842.        improper  times^  and  beat  him^  by  means  whereof  he 
died. 

It  appeared  from  the  evidence  of  John  Cornelius  Car- 
penter^ that  the  prisoner  was  a  master  tailor,  and  that  the 
deceased,  who  had  been  in  ill-health  for  more  than  a  year 
before  his  death,  and  had  had  a  bad  congh,  was  kept  at 
work  by  the  prisoner,  (in  whose  house  he  lived),  on  some 
occasions,  firom  six  o'clock  in  the  morning  till  eight  or  nine 
at  night,  and  l^at  about  five  weeks  before  the  deatii  of  the 
deceased  the  prisoner  beat  the  deceased  with  a  small  cane. 
It  was  further  proved  that  the  deceased,  who  was  between 
sixteen  and  seventeen  years  of  age,  left  the  prisoner's 
house  at  Bilston,  and  came  to  the  house  of  his  grandfather, 
at  Ketley,  near  Wellington,  on  the  same  evening,  and 
remained  there  till  his  death,  which  occurred  three  weeks 
after.  To  prove  that  the  deceased  was  the  apprentice  of 
the  prisoner,  Mr.  Wace  was  called,  who  stated  that  he 
asked  the  prisoner  if  the  deceased  was  his  apprentice,  and 
the  prisoner  said  that  he  was. 

Ludlow,  Serjt.,  for  the  prisoner. — ^I  submit  that  the  in- 
denture must  be  given  in  evidence.  The  first  coimt  of  the 
indictment  not  only  states  that  the  deceased  was  an  ap- 
prentice, but  what  were  the  duties  of  the  prisoner  aa  his 
master;  and  in  the  second  count  it  is  stated,  that  the 
deceased,  ''  so  being  such  apprentice  as  aforesaid,'^  was 
assaulted,  &c.|  thus  referring  to  the  apprenticeship  men- 
tioned in  the  first  coimt. 

F.  V.  Lee,  on  the  same  side. — ^The  duty  of  the  master 
as  stated  in  the  first  count  is  to  provide  medical  attendance, 
which  is  not  a  term  in  a  great  number  of  indentures,  and 
whether  it  was  so  or  not  in  this  case  can  only  appear  by 
the  production  of  the  indenture  itself. 

Pattbson^  J.— I  quite  agree  with  you  as  far  <a8  that 
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F.  V.  Lee* — ^The  second  count  is,  "  so  being  such  ap-        2942. 
prentice  as  aforesaid/'  which  means  modo  et  formft  as  in 
the  first  count,  and,  as  I  submit,  subject  to  all  the  terms 
and  duties  stated  in  that  coimt. 

Carrington,  for  the  prosecution. — ^The  words,  '^  so  being 
such  apprentice  as  aforesaid,''  onlj  import  that  the  de- 
ceased was  the  apprentice  of  the  prisoner,  without  implying 
any  duty  as  arising  therefrom,  except  such  as  arises  from 
the  legal  relation  of  master  and  apprentice.  In  the  case 
of  Regina  y.  Martin  [a),  the  first  count  of  the  indictment 
charged  the  defendant  with  having  assaulted  "  Eliza 
Bicketts,  an  infant,  above  the  age  of  ten  and  under  the 
age  of  twelve  years;"  and  the  second  count  charged' the 
defendant  with  having  attempted  to  know  and  abuse  ''  the 
said  Eliza  Bicketts/'  and  it  was  there  held  that  the  second 
count  was  bad,  because  it  did  not  allege  that  Eliza  Bicketts 
was  between  the  ages  of  ten  and  twelve,  and  that  the 
words  "  the  said  Eliza  Bicketts"  merely  meant  that  she 
was  the  same  person  who  was  mentioned  in  the  first 
count,  but  that  those  words  did  not  import  into  the  second 
count  the  description  of  Eliza  Bicketts  with  respect  to 
her  age. 

Pattbson,  J.— I  think  there  is  sufficient  proof  of  the 
apprenticeship  to  support  the  second  count. 

It  was  proved  by  Mr.  M'Knight,  a  surgeon  who  examined 
the  body  of  the  deceased  after  death,  that  the  deceased 
died  of  consumption,  and  that  over-work  and  ill-usage 
miffhi  have  accelerated  his  death,  but  Mr.  M'Enight  was 
not  able  to  say  that  it  had  done  so.  This  witness  also 
stated  that  he  found  bruises  on  the  legs  of  the  deceased, 
but  that  those  bruises  could  not  at  all  have  contributed 
to  his  death. 

(a)  9  C.  &  P.  215. 
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1842.  Patteson^  J. — ^Tfais  puts  an  end  to  the  charge  of  man- 

slaughter. 


Rboika 

V. 

Crumpton. 


Carrington, — ^I  submit^  that  upon  this  evidence  the  pri- 
soner may  be  conyicted  of  an  assault^  under  the  stat. 
1  Vict.  c.  85,  8.  11. 

Ludlow,  Serjt. — If  the  assault  had  contributed  to  the 
death  of  the  deceased  that  might  be  so;  but  to  come 
within  the  provisions  of  the  statute  1  Vict.  c.  85,  it 
must  be  an  assault  connected  with  the  cause  of  death 
charged,  and  must  also  be  an  assault  connected  with  the 
cause  of  death  proved,  and  not  a  distinct  and  independent 
assault. 

Carrington, — ^The  words  of  the  1 1th  sect,  of  the  stat.  1 
Vict.  c.  85,  are, ''  where  the  crime  charged  shall  include  an 
assault  against  the  person,  it  shall  be  lawful  for  the  juiy 
to  acquit  of  the  felony,  and  to  find  a  verdict  of  guiUy  of 
assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding  J^  The  crime  here  charged  includes 
an  assault,  and  the  evidence  will  warrant  the  finding  the 
prisoner  guilty  of  an  assault. 

Patteson,  J. — ^I  think  that,  in  order  to  convict  a  person 
of  an  assault  under  the  11th  sect,  of  the  stat.  1  Vict.  c.  85, 
it  must  be  an  assault  which  is  the  subject-matter  of  the 
charge,  and  embodied  in  the  charge,  and  which  would 
itself  be  the  felony  but  for  some  other  cause.  If  it  were 
otherwise,  it  would  be  easy  in  a  case  of  manslaughter  to 
convict  a  person  of  an  assault  which  had  really  nothing  to 
do  with  the  case,  by  merely  stating  it  in  the  indictment  as 
a  part  of  the  cause  of  the  death.  I  think  that  no  assault 
is  included  in  a  charge  of  manslaughter  which  does  not 
conduce  to  the  death  of  the  deceased,  although  the  death 
itself  be  not  manslaughter.    Here  the  surgeon  disconnects 
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this  assault  from  the  deaths  and  I  think^  therefore^  that  the         1^42, 
prisoner  is  entitled  to  be  acquitted  altogether. 

Verdict— Not  guUty  (4). 

Carrington  and  AUen,  for  the  prosecution. 

LudUno,  Serjt.,  and  F.  V.  Lee,  for  the  prisoner. 

[Attomies — E.  Garbett,  and  BrownJ] 

(h)  See  the  cases  of  Meg.  y,  George,  Id.  483  ;  Beg,  v.  Phelps, 

EUit,  8  C.  &  P.  654 ;   Reg.  t.  anU,  p.  180 ;  Eeg.  t.  M'Phane, 

Nicholi,  9  C.  &  P.  267  ;  Reg.  v.  ant^,  p.  212,andi2«^.  v.  Watkins, 

Gutteridge,  Id.  471 ;  Reg.  ▼.  St.  anU,  p.  264. 


ReGINA  V.  HUMPHBXTS.  J^arch  2Ut. 

X  HE  prisoner  had  been  committed  on  a  charge  of  haying  if  the  grand 
burglariously  broken  into  the  house  of  William  Lloyd^  Esq.^  ibei  or  tetsiooi 
and  stolen  a  haddock.  miwJT'*'*'^  * 

Dili,  tney  can* 

On  Saturday,  the  19th  of  March,  a  bill  of  indictment  »<>*  <*nd  ano- 

*  .  ther  bill  against 

upon  that  charge  was  sent  before  the  grand  jury,  and  they  the  sameper- 
haying  examined  all  the  witnesses  whose  names  were  on  ume^oifence 
the  draft  of  the  bill  except  two,  who  did  not  answer  when  *5  ^*  ■*"•  "' 

*^  '  sises  or  ses- 

called,  ignored  the  bill.  lions,  and  if 

On  Monday,  the  21st  of  March,  another  bill  of  indict-  be  sent  before 
ment,  precisely  similar  to  that  ignored  on  the  previous  Jhouid  uke 
Saturday,  was  sent  before  the  grand  jury.  notice  of  it. 

The  Hon.  Thomas  Kenyon,  the  foreman  of  the  grand 
jury,  came  into  court,  and  asked  the  learned  Judge  what 
the  grand  jury  ought  to  do,  as  they  were  informed  that 
the  two  witnesses  who  were  absent  when  called  on  Satur- 
day were  now  in  attendance. 

Pattbson,  J. — ^When  I  was  first  informed  of  this  matter 
by  the  proper  ofiScer,  I  inclined  to  think  that  a  second  biU 
might  be  sent  before  you,  but  on  further  consideration!  think 

VOL.  I.  R  a  N.  p. 
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HUMPHRSTS. 


it  cannot.  If  the  grand  jury  at  the  assizes  or  sessions  hare 
ignored  a  bill^  they  cannot  find  another  bill  against  the 
same  person  for  the  same  offence  at  the  same  assizes  or 
sessions.  It  is  laid  down  in  the  books  of  practice  that  it 
cannot  be  done^  though  I  know  of  no  express  case  on  the 
subject ;  and  I  think  it  would  lead  to  great  inconvenience 
if  it  could  be  done.  I  think  that  you  ought  not  to  ignore 
this  second  bill  and  you  cannot  find  it^  and  that  the  proper 
course  is  for  you  not  to  take  any  further  notice  of  it. 


Begina  v.  Langfoki),  Palmer,  Phillips,  Powell,  and 

Palmer. 

On  an  indict-  InDICTMENT  ou  the  stat.  7  fc  8  Geo.  4,  c.  30,  s.  8^  for 

•taL  7  &  8  Geo.  felouiously  demolishing  a  house.    The  first  count  of  the 

for^the  feio- '  indictment  charged  that  the  prisoners  unlawfully,  riotously, 

luif  n*^  *h"""  feloniously,  and  tumultuously  assembled  together,  to  the 

by  rioting,  it  it  disturbance  of  the  public  peace,  and  that  being  so  assem- 

moiishing  of  bled  they  feloniously,  unlawfully,  and  with  force  began  to 

?e"w  fel*d!f.**  demoUsh  and  pull  down  the  dwelling-house  of  William 

•troyed  as  to  be  Palmer.    The  second  count  was  for  riotously  assembling 

no  longer  a  . 

house ;  and  the  and  felouiously  demolishing  and  pulling  down  the  house. 
rioters'ieft  a  ^^  appeared  in  evidence  that  William  Palmer,  the  elder, 

?ni"JIiu^miie*"  ^^^  ^^^^  ^^  ^^®  housc  iu  qucstiou,  which  was  a  cottage, 
for  forty-five  years,  during  the  latter  part  of  which  time  he 
had  suffered  his  son,  William  Palmer  the  younger,  to  oc- 
cupy an  adjoining  cottage,  which  also  belonged  to  him. 
It  further  appeared,  that  about  the  month  of  January, 
1840,  William  Palmer  the  elder  lost  his  wife,  whereupon 
enactment,  the  the  prisoner  Phillips,  who  had  married  his  daughter,  came 
Suon  o7a     ^*^  ^i®  ^^®  ^^  ^v®^  ^^^  William  Pahner  the  elder,  he 

riot  mnst  be  re- 
sorted to,  and 

in  such  a  case,  if  any  one  of  her  Majesty's  subjects  be  terrified,  this  is  a  sufficient  terror  and 
alarm  to  substantiate  that  part  of  the  charge  of  riot. 

If  persons  riotously  assemble  and  demolish  a  house,  reallp  believing  that  it  is  the  property  of 
one  of  them,  and  act  bond  fide  in  the  assertion  of  a  supposed  right,  this  will  not  be  a  felonious 
demolition  of  the  house  within  the  staL  7  &  8  Geo.  4,  c.  30,  s*  8,  even  though  there  be  a  riot 


ing  will  make 
no  difference. 

The  Stat  7  ft 
S  Geo.  4,  c.  80, 
s.  8,  not  hav- 
ing given  any 
definition  of 
what  shall  be  a 
riot  within  the 
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maintaining  himself;  and  it  appeared  that  while  they  lived  ^g^^ 
together  it  was  agreed  between  them  that  the  old  man 
should  sell  the  cottage  to  Phillips,  but  should  continue  to 
live  in  it,  and  they  should  look  after  him  for  the  rest  of 
his  life.  No  writing  was  ever  signed  by  either  of  them, 
nor  was  any  money  paid.  The  old  man  was  asked  to  sign 
some  papers,  but  he  always  refused  to  do  so  unless  he  was 
paid  the  money.  After  some  time,  the  old  man  desired 
Phillips  and  his  wife  to  go  away,  and  upon  their  refusal 
summoned  them  before  a  magistrate,  who  refused  to  inter- 
fere. The  old  man  then  took  advantage  of  Phillips  being 
absent  at  his  work,  about  twelve  miles  off,  and  with  the 
assistance  of  his  son  William  turned  his. daughter  Phillips 
and  her  children  and  furniture  out  of  the  cottage.  The 
next  day  all  the  four  prisoners  came  to  the  cottage  while 
the  old  man  and  his  son  William  were  there ;  they  thrust 
two  notices  through  the  window,  one  for  the  old  man,  the 
other  for  his  son  William,  and  demanded  possession ;  the 
old  man  refused  to  give  it,  and  then  Phillips  with  an  axe 
began  to  knock  down  the  end  of  the  cottage ;  he  knocked 
part  of  the  wood-work  against  the  old  man  and  drove  him 
back,  and  then  knocked  down  the  door  and  forced  his  way 
in ;  he  then  caught  the  old  man  by  the  collar,  and  said 
'^  Come,  you  must  go  out  of  this  house.^'  The  old  man  did 
go  out,  and  the  prisoners  pulled  the  cottage  down  to  the 
ground,  with  the  exception  of  the  chimney.  The  prisoner 
Langford,  who  was  a  sheriff's  bailiff,  asked  William  Palmer 
the  younger  what  he  would  give  them  not  to  pull  down 
the  wall  which  separated  the  two  cottages,  and  on  his 
refusal  to  give  anything,  Langford  said  to  Phillips,  ''You 
may  do  what  you  like  with  your  own,  and  the  wall  may 
be  knocked  down.''  The  old  man  stated  that  he  was 
frightened. 

C  Philips,  for  the  prisoners  Palmer,  Phillips,  and 
Powell. — ^I  submit,  that  there  was  in  this  case  no  riot,  and 
that  it  is  at  the  most  a  civil  trespass.    It  is  essential  to  a 
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riot  that  it  should  be  to  the  terror  and  alarm  of  ber 
Majesty^s  mbfecis,  but  here  the  only  person  that  was  at  all 
alarmed  was  the  old  man. 

Patteson,  J. — ^I  think  there  is  sufficient  eridence  to  go 
to  the  jury  as  to  the  riot. 

W.  Johnstone  Neak,  for  the  prisoner  Langford. — ^I  sub- 
mit that  the  first  count  of  the  indictment^  which  is  for 
beginning  to  demolish  the  house^  is  not  sustained^  as  the 
prisoners  did  all  that  they  intended  to  do,  and  were  not 
interrupted;  and  with  respect  to  the  second  count  for  the 
actual  demolition  of  the  house,  I  submit  that  this  is  not 
proved,  the  house  not  being  demolished,  as  a  chimn^  was 
left  standing. 

Patteson,  J. — ^I  think  that,  as  the  cottage  was  destroyed 
to  such  an  extent  as  to  be  no  longer  a  house,  it  is  a  suffi* 
cient  demolition  within  this  statute.  It  can  neyer  be  said 
that  a  house  is  not  demolished  because  a  few  stones  are 
left  standing  one  upon  another. 

C.  PtdOips,  and  W.  Johnstone  Neale,  addressed  the  jaiy. 

Patteson,  J.,  (in  summing  up). — ^The  stat  7  &  8  Geo. 
4,  c.  80,  which  enacts,  "  that  if  any  persons  riotoushf  and 
tumultuously  assembled  together  to  the  disturbance  of  the 
public  peace,  shall  unlawfully  and  with  force  demolish,  pull 
down,  or  destroy,  or  begin  to  demolish,  pull  down,  or  de- 
stroy '^  '*  any  house,''  &c.,  shall  be  guilty  of  felony,  gives  no 
definition  of  what  is  a  riot ;  it  is  therefore  necessary  to 
resort  to  the  common  law,  by  which  a  riot  is  defined  to  be 
"  a  tumultuous  disturbance  of  the  peace  by  three  persons  or 
more  assembling  together  of  their  own  authority,  with  an 
intent  mutually  to  assist  one  another  against  any  who  shall 
oppose  them  in  the  execution  of  some  enterprise  of  a  private 
nature,  and  afterwards  actually  executing  the  same  in  a  vio- 
lent and  turbulent  manner,  to  the  terror  of  the  people,  whe- 
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ther  the  act  intended  were  of  itself  lawful  or  unlawful  '^  (a).  1842. 
A  riot  must  be  attended  with  circumstances  of  terror  to 
the  people.  No  one  appears  here  to  have  been  alarmed 
but  the  old  man,  but  if  you  find  that  such  force  was  used 
by  the  prisoners  as  to  terrify  the  old  man,  I  think  that  in 
point  of  law  there  was  a  riot,  and  the  question  for  you  to 
consider  on  that  part  of  the  case  is,  whether  this  assembly 
was  attended  with  circumstances  of  alarm  and  terror  to  any 
of  her  Majesty's  subjects,  for  if  it  was,  I  think  that  it 
amounts  to  a  riot.  I  think,  also,  that  on  this  statute  a 
felonious  demolition  of  a  house  can  only  be  where  a  num- 
ber of  persons  begin  to  demolish  or  actually  demolish  the 
house  &om  some  wrong  motive  or  other.  If  therefore 
you  believe  that  there  was  a  riot,  and  that  these  persons  to 
spite  the  old  man  did  that  which  the  witnesses  have  stated 
them  to  have  done,  it  is  a  felonious  demolition  of  the  house 
within  the  meaning  of  this  act  of  Parliament.  But  even 
if  there  was  a  riot,  if  you  believe  that  the  prisoners  really 
thought  that  it  was  young  Phillips's  house,  and  that  they 
did  all  this  bon&  fide  in  the  assertion  of  a  supposed  right, 
that  will  take  the  case  out  of  the  operation  of  the  statute, 
and  the  demolition  of  the  house  would  not  be  felonious, 
and  you  ought  to  acquit  the  prisoners. 

The  jury  found  all  the  prisoners  guilty  (6). 

Patteson,  J. — I  shall  reserve  the  case  for  the  opinion  of 
the  Judges. 

J.  G.  Phillimore,  for  the  prosecution. 

C.  Phillips,  for  the  prisoners  Palmer,   Phillips,   and 
Powell. 

•  W.  Johnstone  Neale,  for  the  prisoner  Langfbrd. 

[Attornios — Dowries,  and  ManseU*'] 

In  the  ensuing  term  the  case  was  considered  by  the 

(a)  1  Curw.  Hawk.  bk.  1,  ch.      Harris,  post,  p.  661 ;  and  Regina 
28,  p.  513.  V.  Simpson^  post,  p.  669. 

(Jb)  See  the  cases  of  Regina  v. 
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1842.  Judges,  who  held  the  conviction  right,  their  Lordships  being 
of  opinion  that  the  house  was  "  demolished "  within  the 
meaning  of  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  8,  and  that  in  a 
case  of  riot,  it  was  a  sufficient  terror  and  alarm  if  ta^  of 
the  Queen's  subjects  being  there  was  terrified. 


MONMOUTH  ASSIZES. 
(CivU  Side.) 

BEFORE  MR.  JUSTICE  CRESSWELL. 


Maund  V.  The  Company  of  Proprietors  of  the  Mon- 
mouthshire Canal  Company. 

Where  tde.      TrESPASS.— The  first  count  of  the  declaration  stated. 

fendaDt  is  enti-     ,,,-, 

tied  to  plead  that  the  defendants  broke^  damaged,  and  spoiled  diFers 
■tatifte/'^he  ^  chains  with  which  certain  barges  or  boats  were  moored, 
may  under  that  ^nd  Seized  the  boats  or  barges,  and  broke  the  helm  or 

plea  go  into  any  °     ' 

defence  that       ruddcr  of  One  of  the  barges  or  boats,  and  converted  the 

could  he  spe«  .     . 

dally  pleaded,  Same  to  their  own  use.  Second  count,  that  the  defend- 
defenceVe'*'  ^^^  ''^^^  Certain  goods  and  chattels  of  the  plaintiflT/' 
founded  en-       and  Converted  them  to  their  own  use.    Pleas — ^first,  to  the 

tirely  on  the 

statute,  or  part-  wholc  declaration,  uot  guilty ''by  statute;''  and  second, 

tute°and^ partly  ^  the  first  couut,  a  plea  of  payment  into  Court  of  lOL, 

fcnce**whoU  ***"  ^^^  ^^^^  ^^®  plaiutiflf  had  sustained  no  greater  damage. 

independent  of  Replication  to  the  second  plea,  an  acceptance  of  the  1021 

the  statute.  *        ^  * 

Trespass  will  in  fill!  satisfaction  of  the  causes  of  action  in  the  first 

lie  against  a         ^^nnf 
corporation  ag-    counu. 

wtdoMh'"  It  appeared  that  on  the  26th  of  August,  1841,  seven  boat 
their  agent        loads  of  coals,  together  with  the  boats  containing  them, 

within  the 
scope  of  his  au- 
thority, and  in  such  an  action  it  is  not  necessary  to  shew  the  appointment  or  authority  of  tbe 
agent  under  the  seal  of  the  corporation. 
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were  distrained  as  they  lay  in  the  Monmouthshire  Canal 
for  a  sum  of  S2L  ISs.  Id.,  the  amount  of  tolls  due  to  the 
defendants  from  a  person  named  Dayis,  and  it  was  proved 
that  on  the  5th  of  September  the  seven  boat  loads  of  coal 
were  sold  by  the  direction  of  Mr.  Cooke^  the  chief  clerk  of 
the  company^  and  that  on  the  6th  the  barges  were  returned 
empty  to  the  plaintiff. 
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1842. 


Talfourd,  Seijt.,  for  the  defendants^  submitted  that  a 
corporation  aggregate  could  not  be  sued  in  trespass  for  an 
act  done  by  their  agents  unless  an  authority  to  the  agent 
imder  the  seal  of  the  corporation  were  given  in  evidence; 
and  that  at  all  events  it  was  necessary  to  shew  that  the 
agent  was  appointed  by  some  instrument  under  seal. 

Cresswell,  J. — I  will  give  you  leave  to  move  to  enter  a 
verdict  for  the  defendants  on  this  point  if  the  Court  above 
should  think  it  well  founded. 

Taffburd,  Seijt. — I  propose  to  shew  that  the  coals  were 
not  the  property  of  the  plaintiff^  but  belonged  to  a  person 
named  Davis^  and  that  they  were  distrained  for  tolls  due 
to  the  company  from  Mr.  Davis,  under  the  100th  section 
of  the  Monmouthshire  Canal  Company's  act  (a),  which 
empowers  the  persons  who  are  authorized  to  receive  the 
tolls  to  distrain  any  boat,  vessel,  or  goods  for  arrears  of 
toll  due  from  the  owner  of  such  boat,  vessel,  or  goods. 

Ludlow,  Serjt.,  for  the  plaintiff. — ^There  is  no  plea  that 
the  plaintiff  was  not  possessed. 

Talfourd,  Seijt. — By  the  147th  sect,  of  the  Monmouth- 
shire Canal  Company's  act  {b)  it  is  enacted,  "  that  if  any 
action,  suit,  or  information  shall  be  brought  or  commenced 
against  any  person  or  persons  for  anything  done  or  to  be 


(a)  32  Geo.  3,  c.  102. 


(b)  Id. 
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1842.        ^^^^  ^^  panuanoe  of  this  act/'  "  the  defendant  or  defend* 

*^^  ants  in  such  action  or  suit  shall  and  may  plead  the  general 

V.  issue,  and  give  this  act  and  the  special  matter  in  evidence 

CAif  AL  Co«     ^^  <^7  ^^  ^  bo  I^  thereupon,  and  that  the  same  was 

done  in  pursuance  and  by  the  authority  of  this  act/' 

Ludlow,  Serjt. — ^The  question  whether  these  were  the 
plaintiff's  coals  or  not  can  have  no  relation  to  any  act  of 
Parliament ;  and  if  it  was  to  be  denied  thait  these  were  the 
plaintiff's  coals,  the  defendants  should  have  pleaded  that 
the  plaintiff  was  not  possessed  of  the  coals. 

CaBSswBLL,  J.,  (having  conferred  with  Pattestm,  J.) — 
My  Brother  Paitesan  informs  me  that  fourteen  of  the 
Judges  had  a  meeting  to  settle  the  question  as  to  what 
could  be  given  in  evidence  under  the  plea  of  not  guilty 
''by  statute;"  and  he  tells  me  that  the  majority  of  the 
Judges  were  of  opinion  that  every  defence  that  could  be 
specially  pleaded,  whether  founded  entirely  on  the  statute 
or  partly  on  the  statute  and  partly  not,  or  if  it  was  a  de- 
fence wholly  independent  of  the  statute,  (as  here,  that  the 
property  in  question  was  not  the  property  or  in  the  posaes* 
sion  of  the  plaintiff),  may  be  given  in  evidence  under  the 
plea  of  not  guilty  "  by  statute."  I  shall,  therefore,  receive 
the  evidence. 

The  evidence  was  given. 

Verdict  for  the  plaintiff. 

Ludlow,  Serjt.,  and  F.  V.  Lee,  for  the  plaintiff. 

TdlfouTd,  Serjt.,  R.  V.  Richards,  and  Whitmore,  for  the 
defendants. 

[Attomiea — Freeman  ^  Co^  and  Moityu.2 


In  the  ensuing  term,  Taiffimrd,  Serjt.,  applied  to  the 
Court  of  Common  Pleas,  in  pursuance  of  the  leave  given 
at  the  trial,  and  obtained  a  rule  to  shew  cause  why  the 
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▼erdict  should  not  be  entered  for  the  defendant,  which  rule 
was  after  argument  discharged,  the  Court  being  of  opinion 
that  an  action  of  trespass  was  maintainable  against  a  cor- 
poration aggregate  for  the  act  of  their  agent,  without 
shewing  any  appointment  or  authority  of  such  agent  under 
the  seal  of  the  corporation  (c). 


(e)  As  to  actions  of  trover 
against  corporations  aggregate, 
see  the  case  of  Yarborough  v.  The 
Bank  of  England,  16  East,  6 ;  and 
as  to  the  indictments  against  cor- 


porations, see  the  case  of  Reg,  v. 
The  Birmingham  and  Ghucester 
Railway  Co.,  2  G.  ^  D.  236,  and 
9  C.  &  P.  469. 


1842. 


Begina  v.  Brettel. 

JjABCENT. — The  prisoner  was  indicted  for  stealing  a 
pig,  the  property  of  Thomas  Barrett. 

When  the  prisoner  was  called  upon  to  plead.  Greaves, 
who  was  his  counsel,  stated  that  the  prisoner  had  been  tried 
and  convicted,  and  was  now  suffering  the  punishment,  for 
stealing  another  pig  of  the  prosecutor,  which  was  stolen  at 
the  same  time  as  the  pig  which  was  the  subject  of  the  pre* 
sent  charge;  and  he  suggested,  that  although  perhaps  a 
plea  of  autrefois  acquit  could  not  succeed,  yet  that  this  case 
bore  considerable  resemblance  to  that  oiBexY.  Jennings  (a). 


(a)  R.  &  R.  C.  C.  388.  In 
that  case  the  prisoner  had  heen 
convicted  of  manslaughter,  in 
killing  Mary  Cormack,  and  had 
received  the  benefit  o\  clergy  for 
that  offence.  He  was  afterwards 
tried  and  convicted  of  manslaughter, 
in  killing  Mary  Ann  Condon,  the 
same  act  having  caused  the  death 
of  both.  Eleven  of  the  Judges 
held  that  ''  the  former  allowance 
of  clergy  protected  him  from  any 
punishment  on  the  second  verdict." 


It  appears  from  the  short -hand 
writer's  report  of  the  trials  (O.  B. 
Sess.  Pa.  1816,  p.  156,  229),  that 
the  prisoner  gave  a  woman  named 
Condon  something,  which  he  called 
composition  coal,  and  that  when 
she  put  it  on  the  fire  it  caused  an 
explosion,  by  which  the  two  chil- 
dren,  Mary  Cormack  and  Mary  Ann 
Condon,  were  so  much  burnt  that 
they  died,  but  Mary  Ann  Condon 
did  not  die  till  after  the  trial  of  the 
prisoner  for  the  manslaughter  of 


Where  a  person 
stole  two  pigs 
belonging  to 
the  same  person 
at  the  same 
time,  and  after 
being  convicted 
and  punished 
for  stealing  one 
of  the  pigs,  was 
again  indicted 
at  a  subsequent 
assise  for  steal- 
ing the  other : 
—HM,  that 
this  might 
legally  be  done, 
but  etmbU,  that 
in  such  a  case 
the  second  pro* 
secution  ought 
not  to  be  pro- 
ceeded with. 
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1842.  where  the  death  of  two  persons  had  been  caused  by  the 
same  act ;  and  the  prisoner  having  been  tried  and  punished 
for  manslaughter  in  the  one  case,  for  killing  the  one,  no 
judgment  was  given  against  him  on  a  second  conviction  for 
killing  the  other. 

Crbsswell  J. — It  was  impossible,  there,  that  the  killing 
of  one  could  be  an  offence  identical  with  the  killing  of  the 
other. 

Gretxoes. — That  is,  therefore,  a  stronger  case  than  the 
present ;  but  I  have  no  objection  to  the  prisoner's  pleading 
not  guilty,  and  leaving  his  case  in  the  hands  of  the  C!oart. 

The  prisoner  pleaded  not  guilty. 

It  was  opened  by  A.  Wood,  for  the  prosecution,  that  the 
pig  which  was  the  subject  of  the  present  indictment  was 
stolen  from  the  prosecutor  at  the  same  time  as  the  pig  for 
the  stealing  of  which  the  prisoner  had  been  before  con- 
victed, but  that  the  former  had  not  been  found  till  after  the 
prisoner  had  been  convicted  of  stealing  the  other  pig. 

Greaves. — I  admit  that  I  could  not  sustain  a  plea  of 
autrefois  acquit,  as  it  is  laid  down  by  Lord  Hale  (6),  that "  it 
hath  happened  that  a  man  acquitted  for  stealing  the 
horse  hath  yet  been  arraigned  and  convict  for  stealing  the 
saddle,  though  both  were  done  at  the  same  time.''  StiU  I 
submit  that  it  is  a  case  for  the  consideration  of  the  C!ourt« 

Cresswsll,  J. — ^I  remember  a  case  before  Baron  Wood, 

Mary  Cormsck.    This  case  seems  were  within  the  benefit  of  clergy ; 

to  have  been  decided  on  the  ground  but  the  law  on  this  sobject  is  now 

that  a  party  having  had  the  benefit  entirely  altered  by  the  abolitiaD  of 

of  clergy  Was  thereby  discharged  the  benefit  of  clergy  by  the  stat. 

for  ever  of  that,  and  all  other  felo-  7  &  8  Geo.  4,  c.  28,  ••  6. 
nies  before  committed  by  him  that         (6)  2  H.  P.  C.  246. 
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where  a  prisoner  was  tried  and  acquitted  of  uttering  one        1342. 

forged  note,  and  afterwards  indicted  for  uttering  another 

note,  which  he  had  uttered  at  the  same  time  as  the  former 

one ;  and  Baron  Wood  held  that  it  might  be  done :  but  here 

the  prisoner  is  convicted  and  is  suffering  the  punishment 

for  stealing  one  pig,  and  therefore  I  think  that  it  would 

be  as  well  not  to  proceed  with  this  indictment. 

No  evidence  was  offered. 

Verdict — ^Not  guilty. 
A.  Wood,  for  the  prosecution. 

Greaves,  for  the  prisoner. 

[Atton&iet— r.  Addam  WilUamt,  and  Oioen.] 


Beoina  v.  Charles  Jones. 

JuARCENT. — The  prisoner  was  indicted  for  stealing  a  The  piisoner, 

pig,  the  property  of  Robert  Baker.  Tthemheln  Ae 

It  appeared  that  on  Saturday,  the  18th  of  December,  1841,  l^^^^'^ 

the  prosecutor  had  employed  the  prisoner  to  drive  six  pigs  employed  by 

from  Cardiff  to  Usk  fair,  which  was  on  the20th  of  that  month,  to  drire  six 

for  which  he  paid  the  prisoner  six  shillings.     The  prisoner  uron^Se  way 

had  never  before  been  in  the  employ  of  the  prosecutor,  and  Jf  left  one  at 

Mr.  M|  Sy  Stat* 

had  no  authority  to  sell  any  of  the  pigs.  It  appeared  that  ing  that  it  waa 
on  Sunday,  the  19th  of  December,  the  prisoner  left  one  of  told  the  prose. 
the  pigs  at  Mr.  Matthews^  of  Coedkemew,  to  be  kept  had  donV^ 
till  the  next  night,  saying  that  it  was  too  tired  to  walk.  '^^  prosecutor 
On  Monday,  the  20th,  the  prisoner  told  the  prosecutor  at  soner  to  go  and 
Usk  that  he  had  left  the  pig  at  Mr.  Matthews's  because  it  "eep^hi^ig*** 

for  him.     The 

prisoner  went 

to  Mr.  M.'sand  sold  the  pig  to  Mr.  M. : — Held,  no  larceny. 

If  a  person  is  allowed  to  have  poueuion  of  a  chattel,  and  he  converts  it  to  his  own  use,  it  is 

not  larceny,  unless  he  had  an  intention  of  stealing  it  when  he  obtained  the  possession  of  it,  but 

if  he  has  merely  the  euaiod^  of  a  chattel,  he  is  guilty  of  a  larceny  if  he  disposes  of  it,  although 

he  did  not  intend  to  do  so  at  the  time  when  be  received  it  Into  his  cuttody. 
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1842.  ^^  ^^^^  ^  *^^  ^^^  prosecutor  then  deaired  the  priaooHor  to 
call  at  Mr.  Matthews's  and  ask  him  to  keep  the  pig  for  him 
till  the  following  Saturday,  and  he  would  pay  him  for  the 
the  keep.  On  Tuesday,  the  21st,  the  prisoner  called  at  Mr. 
Mr.  Matthews^s,  and  sold  the  pig  to  Mr.  Matthews  for  a 
guinea;  and  on  Thursday,  the  23d,  he  told  the  prosecutor 
that  he  had  ^een  the  pig  at  Mr.  Matthews's,  and  that  Mr. 
Matthews  would  keep  it  till  the  following  Saturday. 

Qbesswell,  J. — Is  this  a  larceny? 

Greaves,  for  the  prosecution. — ^The  difficulty  is,  that  the 
prisoner  did  not  sell  the  pig  at  the  time  he  left  it,  but  left 
it  because  it  was  tired,  and  sold  it  when  it  was  no  longer 
in  his  possession. 

Cresswell,  J. — ^There  is  no  evidence  that  the  prisoner 
had  any  intention  to  steal  the  pig  when  he  received  the  six 
pigs  to  drive. 

Greaves. — I  submit  that  that  is  not  necessary,  as  the 
prisoner  had  merely  the  custody  of  the  pigs,  and  that  if  he 
had  sold  one  of  the  pigs  on  the  road  it  would  have  been 
larceny.  In  the  case  of  Eex  v.  MNamee  (a)  it  was  held, 
that  if  a  man  who  is  hired  to  drive  cattle  sell  them  it  is  a 
larceny,  although  it  be  found  by  the  jury  that  he  did  not 
intend  to  steal  the  cattle  at  the  time  he  took  them  into  his 
charge,  because  he  has  only  the  custody  of  the  cattle,  and 
not  the  right  of  possession.  So  in  the  case  of  Reffina  v* 
Harvey  {b),  where  the  owner  of  goods  employed  a  person 
not  in  his  service  to  take  them  to  a  particular  place,  shew 
them  to  a  customer,  and  bring  them  back,  but  did  not 
authorize  him  to  sell  them  or  leave  them  with  the  customer, 
and  he,  instead  of  taking  the  goods  to  the  place  specified, 
sold  them  for  his  own  advantage ;  it  was  held  that  this  was 

(a)  M.  C.  C.  36S.  (6)  9  C.  &  P.  353. 
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a  larceny^  as  he  had  the  custody^  and  not  the  possession  of        1342. 
the  goods. 

Cbssswell^  J. — ^The  Judges  appear  to  have  acted  lately 
on  a  very  nice  distinction.  K  a  man  is  allowed  to  have 
the  possession  of  a  chattel  and  he  converts  it  to  his  own 
use,  it  is  not  larceny,  unless  he  had  an  intention  of  steal- 
ing it  when  he  obtained  the  possession  of  it^  but  if  he  has 
merely  the  custody  of  a  chattel,  he  is  guilty  of  a  larceny  if 
he  disposes  of  it,  although  he  did  not  intend  to  do  so  at  the 
time  when  he  received  it  into  his  custody.  Here,  it  appears, 
that  the  prisoner  left  the  pig  on  Sunday,  the  19th,  and  if 
nothing  more  had  appeared,  I  should  have  held  that  Mat- 
thews kept  it  merely  for  the  prisoner;  but  on  Monday,  the 
20th,  he  told  the  prosecutor  that  he  had  left  it  there,  and 
the  prosecutor  told  him  to  ask  Matthews  to  allow  the  pig 
to  remain  there  till  the  Saturday.  The  prosecutor  thus 
consented  to  Matthews  being  the  keeper  of  the  pig  for  him, 
and  therefore  his  custody  became  the  custody  of  the  prose- 
cutor, and  then  the  prisoner  goes  and  sells  the  pig  to 
Matthews  {a) .  I  think  that  the  prisoner  must  be  acquitted. 

Verdict — ^Not  guilty. 
GreapeSj  for  the  prosecution. 

[Attorney— r.  Jonei  PhiUipt.'] 

(a)  See  the  cases  ot  Retina  y.      ^tfamaii,  ante,  p.  595;  and  Retina 
Goode,  ante,  p.  582 ;   Retina  y.      v.  Evans,  post,  p.  632. 


614  CASES  ON  THE 

1842. 

Beoina  v.  Thomas  Jones. 

In  t  case  of  XJiGAMY.  —  The  prisoner  was  indicted  for  marrying 

JSS^thiuhe  Sarah  Adams,  his  former  wife,  Ann  Jones,  being  alive. 
w?fc  hid*  dT*        ^*  ^^  proved  that  the  first  marriage  was  in  the  year 

him  sUteen  1812,  and  the  second  in  the  year  1841. 
wai  proved  by        It  appeared  that  the  prisoner  had  lived  for  abont  twelve 

SL'!h^"had  *^*  years  with  his  first  wife,  and  that  she  left  him  sixteen  or 

known  him  for  seventeen  years  before  the  second  marriage ;  and  it  was 

ing  as  a  single  proved  by  the  second  wife  that  she  had  known  the  prisoner 

man,  and  that      i.        ^       ,  .  ,.   .        .  .  .      ,  • 

she  had  never  for  about  ten  years,  living  m  service  as  a  smgle  man,  and 
firat'wifc^who  *^*^  ®^®  never  knew  or  heard  that  he  had  a  former  wife, 
it  appeared  had  It  appeared  that  the  first  wife,  after  leaving  the  prisoner, 

been  living  I         j    v      j      ^    AU  v-  i.  \. 

seventeen  miles  Went  and  lived  at  Abergavenny,  which  was  seventeen  or 
prisonerVesid-^   eighteen  miles  from  the  place  at  which  the  prisoner  lived. 

edi—Held, 
that  on  this 

evidence  the  Cresswell,  J. — I  think  that  the  prisoner  must  be  ac- 

to  bTacquifted   quitted.    By  the  22nd  section  of  the  stat.  9  Geo.  4,  c.  31, 
wnuin'^^iT    ^*  ^  provided  that  nothing  in  that  act  contained,  as  to  the 
the  22nd  sect,     offence  of  bigamy,  shall  extend  "  to  any  person  marrying 
9  Geo.  4,  c.  31.  a  second  time  whose  husband  or  wife  shall  have  been  con- 
tinually absent  from  such  person  for  the  space  of  seven 
years  then  last  past,  and  shall  not  have  been  known  by 
such  person  to  be  living  within  that  time.''      Here,  it 
appears,  that  the  prisoner's  wife4ias  been  absent  sixteen  or 
seventeen  years,  and  living  seventeen  or  eighteen  miles 
from  the  prisoner,  which  is  much  further  than  a  person  in 
his  situation  would  go,  and  the  second  wife  has  proved  that 
she  never  knew  or  heard  of  a  former  wife.    There  is  no 
proof  that  the  prisoner  knew  that  his  first  wife  was  living, 
and  in  the  absence  of  that  proof,  I  think  he  comes  within 
the  proviso. 

Verdict — Not  guilty. 
GreaveSf  for  the  prosecution. 

[Attorney— r.  Jones  PhiUipt.^ 
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GLOUCESTER  ASSIZES. 
{Civil  Side.) 

BEFORE   MR.   JUSTICE    PATTESON. 


DoE^  on  the  Demise  of  Morse^  v.  Williams. 
x!j  JECTMENT  to  recover  a  house  and  premises  situate  at  a  person  who 

...  madeadistreM 

AlVington.  received  a  pa- 

On  the  part  of  the  plaintiflF  a  conveyance,  dated  in  the  JeJ^'^ty *** 
year  1819,  from  John  Williams,  the  late  husband  of  the  i:***''«  »V5***>- 

•^  '  '  nty  he  dis* 

defendant,  was  put  in,  which  recited  that  a  term  of  1500  trained,  and 
years  had  been  granted  to  Thomas  Morse  by  way  of  it,  which  he^^ 
mortgage,  and  that  in  consideration  of  £170,  the  mort-  SJ^lTiUstrain- 
gage-money,  and  £30  interest  due,  John  Williams  granted  «^  on.    The 

original  was 

the  premises  in  fee  to  Thomas  Morse.    It  appeared  that  lost:— ^^m, 
John  Williams  and  his  wife  (the  defendant)  and  Walter  dem;e  m^ght^be 
Williams,  their  son,  all  resided  in  the  house  till  the  death  P^fnof  itscon- 

'  '  tents,  without 

of  John  Williams  in  1837;  and  that  the  defendant  and  producing  or 
Walter  Williams  had  continued  to  reside  there  ever  since,  the  copy  ^ren 
It  was  proved  that,  in  the  year  1836,  a  person,  who  was  djgtrained  on. 
called  as  a  witness,  had  received  a  paper  from  John  Morse,    ^  mother  and 
the  lessor  of  the  plaintiff,  who  was  the  heir  and  devisee  of  possession  of  a 
Thomas  Morse  (who  was  then  dead),  and  that  the  witness  house*  a^decia- 
had  made  a  copy  of  the  paper,  which  copy  he  delivered  "g„  "^**  *'^*^** 
to  Walter  Williams  and  at  the  same  time  seized  some  ed  on  the  son, 

,-._-,,  _  ,  ,  ^  who  let  judg- 

casks  of  cider  which  were  on  the  premises  now  sought  to  ment  go  by  de- 
be  recovered.    It  was  proved,  that  search  had  been  made  on'the*mot*her 
for  the  paper  delivered  by  John  Morse  to  the  witness,  and  ^^^ijj^^^  * 
that  it  could  not  be  found.  the  trial  of  the 

ejectment 
sigainst  the  mo- 

Greaves,  for  the  plaintiff,  proposed  to  give  parol  evidence  Sh[id*cop^Jf 

of  its  contents.  *  Judgment,  re- 

covered  against 
the  son  by 
the  lessor  of  the  plaintiff  for  use  and  occupation  of  the  house,  was  not  receivable  in  evidence. 
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jg42.  Ludlow,  Serjt. — ^I  submit  thafc  that  cannot  be  done^  and 

that  the  copy  delivered  by  the  witness  to  Walter  Williams 
most  be  accounted  for  before  any  parol  evidence  can  be 
given. 

Greaves. — ^If  secondary  evidence  of  the  contents  of  a  do- 
cument be  admissible  at  all  parol  evidence  is  admissible. 
It  was  held^  in  the  cases  of  Brown  v.  Woodman  (a)  and 
Doe  d.  Gilbert  v.  Ross  (6),  that  there  are  no  degrees  in  se^ 
condary  evidence.  I  submit  that,  if  secondary  evidence 
be  admissible  at  all,  it  may  be  given  by  parol,  even  in  cases 
where  an  attested  copy  of  the  document  is  in  existence. 

Patteson,  J. — ^I  think  that  the  evidence  is  receiva- 
ble (c). 

The  evidence  was  given,  and  it  appeared  that  the  paper 
was  an  authority  signed  by  the  lessor  of  the  plaintiff  to 
distrain  on  the  goods  of  Walter  Williams,  for  £13  for  rent 
of  the  premises  in  question. 

It  appeared  that  a  declaration  in  ejectment  for  these 
premises  had  been  served  on  Walter  Williams  at  the  same 
time  that  the  declaration  in  the  present  ejectment  had  been 
served  on  the  defendant ;  and  that  he  had  let  judgment 
go  by  default. 

Greaves,  for  the  plaintiff,  proposed  to  put  in  an  ex- 
amined copy  of  a  judgment  recovered  by  the  lessor  of 
the  plaintiff  against  Walter  Williams,  for  use  and  occupa- 
tion of  these  premises. 

Ludlow,  Serjt. — ^As  Walter  Williams  is  no  party  to  this 
action,  I  submit  that  a  judgment  against  him  is  not  re- 
ceivable in  evidence  against  the  present  defendant. 

(a)  6  C.  &  p.  206.  learned  Judge  gave  Ludhw,  Serjt., 

(6)  7  Mee.  &  W.  102.  leave  to  enter  a  nonsuit  on  this 

(c)  At  the  end  of  the  caie  the      pointy  but  no  motion  was  made. 
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Patteson,  J. — I  think  it  is  not  receivable.  1842. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff. 

Greaves  and  G.  Jones^  for  the  plaintiff. 

Ludlow,  Serjt,  for  the  defendant. 

[Attorniet— Croome  S^  San,  and  ffulU.'] 


Regina  V.  Georob  Purchase. 
Embezzlement.  — The  indictment  stated  that  the  An  indict- 

^  ment  for  em* 

prisoner,  on  the  15th  day  of  November,  1841,  at  kc,,  was  bessiemenc, 
servant  of  Henry  Hodges,  and  did  then  and  there,  by  vir-  Tn^'lnVcounf' 
tue  of  his  employment,  receive  the  sum  of  21.  Is.  6d.  on  ac-  JJ,''„^*IJ,"  „"|hg 
count  of  his  master,  and  that  the  said  G.  P.  afterwards,  the  prisoner 
and  within  the  space  of  six  calendar  months,  to  wit^  on  the  ^^^^  ikying  a 
16th  day  of  November,  in  the  year  aforesaid,  did  receive  ^"i^^^f  eaciT," 
the  further  sum  of  2/.  3*.  on  account  of  his  master;  and  «nd  t>>«'»  "  »" 
that  the  said  G.  P.  afterwards,  and  within  the  space  of  six  aforesaid,"  the 
calendar  months  from  the  day  first  aforesaid,  to  wit,  on  the  beisiertheM 
17th  day  of  November,  in  the  year  aforesaid,  did  receive  ^^^^^l^^^^^^ 
the  further  sum  of  21.  Is.  on  account  of  his  master ;  and  not  shew  that 
that  the  said  G.  P.  "on  the  several  days  aforesaid,  in  the  embezxied 
year  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  county  ^"nths  of  each 
aforesaid,  the  said  several  sums  of  money,  respectively  re-  other;  and  this 

•^  ^  "^  objection  ought 

ceived  by  him  on  each  of  those  days  as  aforesaid,  feloni-  to  he  taken  on 
ously  did  embezzle.''    And  so  the  jurors  do  say  that  the     ^whefher 
said  G.  P.  in  manner  and  form  aforesaid  feloniously  did  *^^,\*iement 
steal  the  said  several  sums  of  money,  against  the  form  of  can  be  charged 

tne  statute,  (KC.  an  indictment, 

qmnret  but  the 
correct  course  is  to  put  each  charge  of  embeiilement  into  a  separate  count. 
Where  a  prisoner  in  a  case  of  felony  has  in  the  absence  of  his  counsel  pleaded  to  an  indict- 
ment which  is  objectionable  on  demurrer,  the  Judge  will,  on  the  application  of  the  prisoner's 
counsel,  allow  the  prisoner  to  demur  before  the  evidence  is  gone  into. 

In  a  case  of  embezslement,  if  the  prisoner  demurs  to  the  indictment,  and  the  demurrer  be 
decided  against  him,  he  may  still  plead  over  to  the  felony  and  take  his  trial. 

VOL.  I.  S  S  N.  P. 


CASES  ON  THE 
The  prisoner  had  pleaded  to  this  indictmeat. 

Greaves  J  for  the  prisoner^  stated  that  he  had  not  i 
the  indictment  before  the  prisoner  had  pleaded  to  it^  and 
he  proposed  to  take  objections  to  it  before  the  eyidenee 
was  gone  into. 

Patteson^  J. — ^I  think  that  yon  onght  to  demnr  or  moTe 
in  arrest  of  judgment  as  to  any  defects  on  the  face  of  the 
record.  Objections  of  that  kind  cannot  properly  be  con- 
sidered on  a  case  resenred  for  the  opinion  of  the  Judges, 
as  some  of  them  may  be  afterwards  caHed  npon  to  decide 
the  question  upon  a  writ  of  error. 

Gre(we$» — Cases  have  on  some  occasions  been  reserred, 
where  the  objection  has  appeared  on  the  &ce  of  the  re- 
cord— of  which  the  case  of  Bex  y.  Birchenoiigh{a)  is  an  in- 
stance; but  in  other  cases  the  Judges  would  not,  upon  a 
case  reserved,  go  into  objections  that  were  on  the  face  of 
the  record  (i).  It  is  not  easy  to  discover  how  cases  first 
came  to  be  reserved  for  the  opinion  of  the  Judges;  but  the 
earliest  reserved  cases  which  are  reported  seem  to  haTe 
been  so  reserved  by  consent  of  both  sides,  and  some  of  the 
earliest  are  cases  on  special  verdicts,  which  were  argued 
before  all  the  Judges  by  consent. 

Patteson,  J. — Although  the  Judges  are  consulted,  the 
judgment  is  merely  that  of  the  single  Judge  who  tried  the 
prisoner  (c). 

Greaves. — Some  doubt  may  perhaps  exist  as  to  whether 

(a)  M.  C.  C.  477.    There  the  lony,  and  the  Judges  held  that  this 

prisoner  had  pleaded  in  har  of  an  was  not  a  good  plea  in  bar  to  the 

indictment  which  charged  him  with  second  indictment 
a  felony,  as  accessory  before  the  (6)  See  the  case  cS  Reg.  v.  (her- 

fact,  that  he  had  been  acquitted  on  ton,  post,  p.  655. 
an  indictment  which  charged  him  (c)  See  the  case  of  Rex  ▼.  Parrift 

as  an  aider  and  abettor  in  the  fe-  7  C.  &  P.  836. 
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the  prisoner  could  plead  orer  to  the  felony  in  this  case^  if        1342. 
the  demurrer  be  decided  against  him. 

Patteson^  J. — I  think  that  there  is  no  doubt  that  the 
prisoner  may  plead  over  to  the  felony^  if  the  demurrer  be 
decided  against  him. 

Greaves. — ^Will  your  Lordship  allow  me,  on  the  part  of 
the  prisoner,  to  demur  now  ? 

Patteson,  J. — I  have  conferred  with  my  Brother  Cress- 
teettf  and  we  think  that  you  ought  to  take  the  objection 
by  demurrer. 

Greaves,  for  the  prisoner. — I  shall  demur :  and  I  submit 
that  on  demurrer  this  indictment  is  bad, — ^first,  because 
it  charges  three  offences  in  one  count.  It  is  clear,  that, 
at  common  law,  that  would  be  a  fatal  objection ;  and  the 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  48,  only  authorizes  the  insertion 
of  three  offences  in  the  same  indictment,  and  that  must  be 
in  the  ordinary  course  by  inserting  three  counts.  Second- 
ly, I  submit  that  it  does  not  appear  by  this  indictment 
that  the  three  offences  were  committed  within  six  calendar 
months;  for,  although  it  is  alleged  the  money  was  re- 
ceived  within  six  calendar  months,  there  is  no  allegation  that 
it  was  embezzled  within  six  calendar  months ;  and  the  al- 
legation, that  the  money  was  embezzled  ^'  on  the  several 
days  aforesaid,^^  would  be  proved  by  shewing  an  embezzle- 
ment at  any  time :  in  declarations  in  limited  jurisdictions, 
wherever  time  and  place  are  alleged,  there  is  an  allegation 
"  within  the  jurisdiction  aforesaid;''  and  so  here  it  ought 
to  have  been  expressly  alleged  that  the  embezzlement 
was  within  six  calendar  months.  Thirdly,  the  indictment 
charges  a  jom/  stealing  on  three  several  and  different  days. 

A.  M.  Skinner,  for  the  prosecution. — ^I  submit  that  the 
indictment  is  sufficient.      It  is  like  the  case  of  larceny, 

s  b2 
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1842.        where  the  taking  of  several  chattels  is  included  in  the  same 
count  of  the  indictment. 


Greaves. — ^In  larceny  you  can  only  charge  in  one  count 
the  taking  of  goods  which  are  all  stolen  at  the  same  time. 
The  legislature  must  be  taken  to  have  used  the  word  ''  in- 
dictment'' in  its  correct  legal  signification^  and  would  have 
used  the  word  ''  count''  if  they  had  intended  three  charges 
to  have  been  inserted  in  the  same  count. 

Patteson,  J. — It  is  clear  that  this  indictment  is  bad 
at  common  law;  for  although  you  might  charge  twenty 
felonies  in  the  same  indictment,  and  there  would  be  no 
ground  of  demurrer  on  account  of  such  joinder,  yet  a 
practice  has  prevailed,  where  there  is  more  than  one  felony 
charged  in  an  indictment,  to  make  the  prosecutor  elect 
on  which  he  will  proceed.  This  indictment  would  be  bad, 
not  on  the  ground  that  three  separate  felonies  are  in- 
cluded in  one  count,  but  on  the  ground  that  the  words 
''  against  the  form  of  the  statute"  cannot  be  applied  to 
one  charge  any  more  than  to  another.  I  was  of  that  opin- 
ion in  the  case  of  Begina  v.  Jeyes,  tried  before  me  at 
Warwick.  Then  if  the  indictment  is  bad  at  common  law, 
the  question  is,  whether  it  is  good  under  the  stat.  7  &  8 
Geo.  4,  c.  29.  In  the  case  oiRegina  v.  Jeyes  there  was  no 
allegation  that  the  subsequent  offences  were  committed 
within  six  calendar  months  of  the  first  offence,  and  I  held 
that  it  was  necessary  to  allege  that  all  the  three  offences 
were  committed  within  six  calendar  months.  The  ques- 
tion then  is,  whether  that  averment  is  contained  in  the 
present  indictment.  The  words  of  the  48th  sect,  of  the 
Stat.  7  &  8  Geo.  4,  c.  29  are,  that  ''  it  shaU  be  lawful  to 
charge  in  the  indictment  and  ^oceei^  against  the  offender'* 
for  three  offences.  It  may  be  argued  that  the  words  ''  to 
proceed"  are  the  effective  words  of  the  act,  and  were 
pointed  at  the  previous  practice.  I  am  not  at  all  sure  that 
it  may  have  been  intended  to  allow  three  distinct  acts  of 
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embezzlement  to  be  charged  in  one  and  the  same  connt,  1342. 
but  for  the  purpose  of  this  argument  I  will  assume  that 
that  may  hare  been  so.  Now  here  the  words  "  within  six 
calendar  months''  are  inserted  in  this  indictment;  but  if 
we  look  at  the  act  of  Parliament,  the  offence  is  not  the 
receipt  of  the  money  but  the  embezzlement  of  it,  and  there 
must  be  some  averment  that  the  three  acts  of  embezzle- 
ment were  within  six  calendar  months.  Now  in  this  in- 
dictment these  expressions  are  pointed  only  to  the  receipt 
of  the  money ;  and  unless  the  words,  that  the  prisoner  ''  on 
the  several  days  aforesaid  "  embezzled  the  three  sums,  con- 
fine the  prosecutor  to  prove  the  three  acts  of  embezzlement 
within  six  calendar  months,  I  do  not  see  how  this  indict- 
ment can  be  sustained.  Now,  do  these  words  tie  up  the 
prosecutor  so  that  he  could  not  succeed  unless  he  proved 
that  the  three  embezzlements  were  within  six  calendar 
months?  It  is  clear,  that,  if  the  money  was  received  in 
1840  and  embezzled  in  1841,  more  than  six  months  after- 
mrards,  the  pHsoner  might  be  convicted  on  this  indictment. 
There  is  nothing  to  prevent  evidence  being  given  of  the 
monies  having  been  received  early  in  1840,  and  an  em- 
bezzlement then,  and  another  embezzlement  in  the  month 
of  January,  1841,  and  a  third  in  October  following.  I 
think  therefore  the  indictment  is  bad,  and  my  Brother 
Cfresswell  agrees  with  me  in  that  opinion.  It  is  the  safest 
course  to  have  three  separate  counts ;  because,  even  if  there 
-were  no  allegation  of  their  being  within  six  calendar  months, 
the  only  effect  would  be  that  the  prosecutor  would  be  put 
to  his  election.  The  prisoner  must  be  dismissed,  and  dis- 
charged from  this  indictment. 

Demurrer  allowed. 

J.  M.  Skinner,  for  the  prosecution. 

Greaves,  for  the  prisoner. 

[Attomies — Beaton,  and  Browne,'] 
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1842. 


{Crown  Side.) 

BEFORE    MB.   JUSTICE    CBESSWELL. 


In  ft  case  of 
rape,  ft  perwQ 
to  whom  the 
protecutriz 
made  ft  com- 
plaint Yery 
reeently  aifter 
the  offence,  as 
•he  was  on  her 
way  home, 
may  be  asked 
whether  she 
named  *'  a  per- 
son **  as  hav- 
ing committed 
the  offence,  but 
not  wkoie  name 
she  mentioned. 


Regina  v.  Osbo&ne. 

XVAFE.— The  prisoner  was  indicted  for  ravishing  Eliza 
Juggins. 

From  the  evidence  of  the  prosecutrix  it  appeared  that 
Tcry  soon  after  the  commission  of  the  offence^  and  as  she 
was  returning  home^  she  had  complained  to  Mrs.  Partridge : 
and  to  confirm  this  part  of  the  case  Mrs.  Partridge  was 
caUedj  and  CrtppSf  for  the  prosecution^  asked  her  whether 
the  prosecutrix  made  any  complaint,  and  was  directed  to 
answer  "yea'*  or  ''  no;*'  and  on  her  answering  "yes,"  she 
was  then  asked  whether  the  prosecutrix  named  any  par- 
ticular  person. 

Greaves,  for  the  prisoner. — If  that  question  be  guarded 
by  directing  the  witness  to  answer  "yes"  or  "  no/'  it  is 
unobjectionable. 

Cbesswsll,  J.,  directed  the  witness  to  answer  "  yes" 
or  "  no." 


The  witness  answered  "  yes ;"  and  Cripps  then  proposed 
to  ask  her  whose  name  was  mentioned  by  the  prosecutrix. 

Greaves. — I  submit  that  the  question  cannot  be  put.  The 
name  ia  one  of  the  particulars  of  the  prosecutrix's  complaint, 
and  the  rule  is,  that  the  fact  of  a  complaint  having  been  made 
is  evidence,  but  not  the  particulars  of  it.  The  fact  of  the 
complaint  is  admissible,  as  shewing  that  the  prosecutrix 
was  then  a  complaining  party ;  and  it  is  only  for  the  pur- 
pose of  corroborating  her  that  the  complaint  is  evidence  at 
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all :  and  it  was  so  laid  down  by  Baron  Parke  in  the  case  of  1342. 
Begina  v.  Gutteridge  (a) .  And  in  the  case  of  -Rca?  v.  Wink  (4), 
it  was  held  by  Mr.  Justice  Patteson,  that  a  person  who  had 
been  robbed  might  be  confirmed  as  to  the  fact  of  a  com- 
plaint by  the  evidence  of  a  constable  to  whom  he  made  it, 
but  that  the  constable  could  not  be  asked  what  the  name 
of  the  person  was  whom  the  prisoner  had  mentioned.  The 
name  is  not  only  a  particular,  but  in  some  cases  (as  where 
the  question  turns  on  identity)  a  most  important  particular 
of  the  prosecutrix's  statement. 

Cripps,  for  the  prosecution. — I  submit  that  this  com- 
plaint is  receivable  in  evidence  as  part  of  the  res  gestae. 
The  complaint  was  made  very  soon  after  the  offence  was 
committed,  and  as  the  prosecutrix  was  on  her  way  home. 
If  the  complaint  had  been  made  at  the  place  at  which  the 
offence  occurred  it  would  have  been  clearly  evidence  as 
part  of  the  res  gestae  (c). 

Caesswell,  J. — The  distinction  is  perhaps  rather  fine, 
but  I  think  that  the  case  oiAveson  v.  Kitmaird  {d)  is  not  ap- 
plicable to  the  present  case,  and  that  this  statement  of  the 

(a)  9  C.  &  p.  471.  days  longer,  by  which  time  the  po- 

(6)  6  C.  &  P.  397.  licy  would  be  retunied,  were  held 

(c)  See  the  case  of  Rex  v.  F09-  to  be  admissible  in  evidence  to  shew 

tery  6  C.  &  P.  325.  her  opinion,  who  best  knew  the 

{d)  6  East,  188.     In  that  case,  fact  of  the  ill  state  of  her  health,  at 

which  was  an  action  by  a  husband  the  time  of  effecting  the  policy, 

on  a  policy  of  insurance  on  the  life  which  was  on  a  day  intervening 

of  his  wife,  declarations  of  the  wife,  between  the  time  of  her  going  to 

made  by  her  when  lying  in  bed,  Manchester  and  the  day  on  which 

apparently  ill,  stating  the  bad  state  such  declarations  were  made  ;  and 

of  her  health  at  the  period  of  her  particularly  after  the  plaintiff  had 

going  to  Manchester  (whither  she  called  the  surgeon  as  a  witness  to 

went  a  few  days  before,  in  order  to  prove  that  she  was  in  a  good  state 

be  examined  by  a  surgeon,  and  to  of  health  when  examined  by  him 

get  a  certificate  from  him  of  good  at  Manchester,  his  judgment  being 

health,  preparatory  to  the  making  formed  in  part  from  the  satisfactory 

of  the  insurance)  and  her  appre-  answers  given  by  her  to  his  in- 

hensions  that  she  could  not  live  ten  quiries. 
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1842.  prosecutrix  does  not  form  part  of  the  res  gestae.  If  tlie 
prosecutrix  had  been  under  suffering,  a  surgeon  might  have 
examined  her ;  and  this  state  of  her  feelings  might  be  evi- 
dence, but  what  she  said  about  another  person  would  stand 
on  very  different  ground.  What  the  prosecutrix  said  at 
the  time  of  the  committing  of  the  offence  would  be  re- 
ceivable in  evidence  on  the  grounds  that  the  prisoner  was 
present  and  the  violence  going  on ;  but  if  the  violence  was 
over  and  the  prisoner  had  departed,  and  the  prosecutrix 
had  gone  on  running  away,  crying  out  the  name  of  the 
person,  it  would  not  be  evidence.  I  think  that  the  case  of 
Hex  V.  Wink  is  a  direct  authority  on  the  point ;  but  I  own 
that  my  mind  is  not  convinced  as  to  the  latter  part  of  the 
case,  as  it  seems  to  me  to  be  rather  too  refined  a  distinc- 
tion to  prevent  the  name  from  beiug  mentioned,  and  yet 
to  permit  it  to  be  asked  whether,  in  consequence  of  what 
was  said,  the  witness  apprehended  a  particular  person.  I 
think  you  ought  not  to  go  so  far  as  that;  and  that  the 
question,  "  whose  name  was  mentioned,^'  ought  not  to  be 
asked. 


The  question  was  not  put. 


Verdict — Guilty. 


Cripps,  for  the  prosecution. 
Greaves,  for  the  prisoner. 

[Attoniies — Lediard^  and  Smallridge,] 
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1842. 
Regina  v.  Macarthy. 

JVlURDER. — The  prisoner  was  indicted  for  the  wilful  Aprisoner't 
murder  of  William  Edward  Hopper.  to  postpone^a 

trial  for  mur- 
der, on  ID  affi- 

C  Watson,  for  the  prisoner,  moved  to  postpone  the  trial  d«vit  which 

«.,      .         ,.,  ,    ;  .  1  rtated  that  one 

on  an  affidavit,  which  stated  that  a  witness  who  was  present  of  the  wimeuet 
at  the  transaction,  and  who  was  bound  over  to  appear  at  cution,  whoVad 
these  assizes  and  give  evidence  against  the  prisoner,  was  J*"t^^"^ 
not  in  attepdance,  and  that  it  was  material  for  the  prisoner  >t  ^^^  awizet, 
that  this  witness  should  be  cross-examined  bj  the  pri-  that  on  cross- 
Boner's  counsel.     The  affidavit  did  not  state  that  any  en-  Sa™whneM 
deavour  had  been  made  on  the  part  of  the  prisoner  to  ^®"j*}  «*!«  "•- 

•^  '^  tenai  evidence 

procure  his  attendance.  for  the  pri- 

soner :—Held, 
that  this  was 

Greaves,  for  the  prosecution,  stated  that  it  was  not  known  '"*  ^J^or 
where  the  witness  was,  and  that  on  the  part  of  the  prose-  poitponing  the 
cation  inquiries  had  been  made  for  him,  but  in  vain.  shewing  that 

any  endeavour 
had  been  made 

Cresswbll,  J.  (having  conferred  with  Patteson,  J.) —  on  the  part  of 
I  at  first  inclined  to  think  that  there  was  no  ground  for  procunTthV 
postponing  this  trial,  as  no  one  on  the  part  of  the  prisoner  Jl^ndance  *as 
had  done  any  thing  in  order  to  secure  the  attendance  of  *^*  p"*®"*' 

*  might  necessa- 

this  Witness;  but  upon  my  conferring  with  my  Brother  Hiy  expect, 
Paiteson,  he  pointed  out  to  me  that  the  witness  having  il^e™  biunT"** 
been  bound  over  to  appear  here,  the  prisoner  might  rea-  JiJlfuVapl)!^^ 
sonably  expect  that  he  would  appear,  and  we  are  both  of 
opinion  that  it  was  therefore  not  necessary  that  the  pri- 
soner should  have  endeavoured  to  procure  the  attendance 
of  the  witness.    The  trial  must  therefore  be  postponed. 

Trial  postponed. 
Greaves,  for  the  prosecution. 

C.  Watson  and  A.  M.  Skinner,  for  the  prisoner* 

lAttormes^Bush,  nndDay,^ 
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SURREY  SPRING  ASSIZES,  1842. 

B£FOBE  MB.  BARON  ALDEESON. 


Dirks  v.  Richards. 
A.  left  .pic.      Detinue  for  a  picture.    Plea,  Non  detinet,  and  that 

ture,  which  wai  .      . 

his  property,  in  the  plaintiff  was  not  possessed  &c. 

C,  who  was  an  It  appeared  that  in  the  month  of  June,  1841,  the 
wMlrcoropaS  V^^^^%  i^a  company  with  a  friend  of  his,  (A.  B.),  took  the 
with  A.  when     picture  to  the  defendant,  who  was  an  auctioneer,  and  A.  B. 

he  went  to  C.  s    "^ 

rooms  with  Said  that  the  plaintiff  wished  to  leave  it  there  for  a  short 
owed  C^'^,  '  time,  and  it  was  left  accordingly,  with  the  consent  of  the 
and  had  ad.       defendant.     In  June  the  plaintiff  wished  to  have  it  back, 

vanced  A.  some  ^  * 

money  upon       and  offered  to  pay  for  the  warehouse- room,  which  the  de- 

the  picture  in       -,  ,,  m        t         t        •*- 1 

question.  When  fendant  said  was  5^.,  but  he  did  not  demand  any  sum. 
picture  back  Subsequently,  on  some  dispute  arising  as  to  sending  the 
JSed  to"V^f  r  P^^*^""®  home,  the  plaintiff  wrote  a  formal  request  for  it, 
the  warehouse  and  received  an  answer  that  the  defendant  would  not  deli- 
room,  C.  said,  .  *%  ^r^  -  1  •  A  A  -«  .1 
the  cost  of  keep-  ver  it  up  uutu  x8  owiDg  to  him  from  A.B.  were  repaid. 

WM?/,  but  "hit  There  was  evidence,  on  the  part  of  the  defendant,  that  the 
he  would  not      plaintiff  had  said  that  A.  B.  had  advanced  him  (the  plain- 

deuver  It  up  un-   *^  ^  ^         ^ 

less  he  was  paid  tiff)  £10  upon  the  picture;  and  also  that  A.  B.  had  said 
addition  to  that    &t  the  auctiou-rooms  that  the  picture  was  his  own. 

sum  : — Held,  a 
waiTer  of  the 

demand  for  Alderson,  B.,  in  summing  up. — There  are  two  questions 

room.  an*d  that  ^^  ^^^  ^asc :  first,  who  had  the  property  in  the  article,  the 

He1)""A.*a  "\nst  P^^^^^^  ^'  ^^^  friend  j  and  secondly,  whether  there  was  any 

c.  for  the  value  illegal  detention  of  it  by  the  defendant.     The  evidence  as 

of  the  picture,       ..i  ^-i-'i-i-'/^-i 

without  any  fur-  to  the  property  being  m  the  plamtiff  does  not  appear  to  be 
forVe^wsu)?*^  ™^^^  contradicted  by  the  defendant's  witnesses.    Then  as 

keeping  iL 
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to  the  detention.  K  tlie  defendant  had  refused  to  deliver 
up  the  picture  unless  the  warehouse-room  for  it  were  paid, 
lie  was  justified  in  his  refusal ;  but  he  does  not  do  so.  The 
plaintiff  offers  to  pay  what  the  defendant  should  demand 
for  that.  The  defendant  makes  no  demand,  but  refuses  to 
return  the  painting  unless  £S,  due  from  another  person, 
were  paid  him.  This  seems  to  me  a  waiver  of  any  other 
demand  for  warehouse-room,  and  I  think,  therefore,  that 
the  subsequent  detention  was  illegal. 


1842. 


Verdict  for  plaintiff,  52/.  10«.  for  the  value  of 
the  picture,  and  Is.  damages  (a). 


(a)  The  cases  which  hear  on 
this  point  are  those  of  Scatfe  ▼. 
Morgan^  4  M.  &  W.  270;  Boards 
man  v.  SiU,  1  Camp.  410,  n.; 
and  Knight  v.  Harrison  (a  MS. 
case,  K.  B.,  10  Dec.  1823,  reported 
in  Saunders  on  Pleading  and  Evi- 
dence, p.  641).  Boardman  v.  Sill 
was  an  action  of  trover,  for  hrandy 
which  was  deposited  in  the  defend- 
ant's cellars,  and  which,  when  de- 
manded, he  had  refused  to  deliver 
up,  saying  it  was  his  own  property. 
At  that  time  certain  warehouse  rent 
was  due  to  the  defendant  on  ac- 
count of  the  hrandy,  of  which  no 
tender  had  heen  made  to  him.  Lord 
EUenhoroughf  C.  J.,  was  of  opinion 
that,  as  the  hrandy  had  heen  de- 
tained on  a  different  ground  to  that 
of  no  tender  for  the  warehouse- 
room,  and  as  there  had  been  no 
demand  of  warehouse  rent,  the 
defendant  must  be  taken  to  have 
waived  his  lien.  In  Knight  v.  Har- 
ri»on,  as  cited  in  Scar/e  v.  Morgan, 
the  plaintiffs  brought  trover  for  100 
pieces  of  calico ;  the  defendant  was 
a  commission  agent  at  Manchester, 
and  bought,  as  agent  of  Moravia  & 
Co.,  London,  of  the  plaintiffs  at 
Manchester,  1500  pieces  of  calico. 


to  be  paid  for  by  a  bill  drawn  by 
the  plaintiffs  on  Moravia  &  Co.  The 
calico  was  delivered  to  the  defend- 
ant on  the  2nd  of  October ;  on  the 
4th  of  October,  Moravia  &  Co. 
stopped  payment.  The  plaintifis  ap- 
plied to  the  defendant  for  the  goods 
then  in  his  hands,  and  the  defend- 
ant, at  first,  promised  to  return 
them,  they  not  having  been  drawn 
for,  but  he  afterwards  said  he  would 
not  deliver  them,  as  it  was  doubt- 
ful whether  he  could  safely  do  so. 
The  plaintifis  obtained  an  order  from 
Moravia  &  Co.,  and  shewed  the 
order  to  the  defendant,  on  which  he 
said  he  would  not  give  up  the  goods 
until  Moravia  &  Co.  had  paid  his 
general  balance,  the  amount  of 
which  he  did  not  state.  The  plain- 
tiffs demanded  the  goods,  and  ten- 
dered an  indemnity,  but  the  defend- 
ant refused  to  accept  it.  It  was  con- 
tended for  the  defendant,  first,  that 
he  had  a  general  lien  for  his  whole 
balance ;  secondly,  that  he  had  alien 
for  £49,  the  amount  of  expenses  in- 
curred by  him  in  getting  the  goods 
glazed  :  but  Abbott,  C.  J.,  said — 
*'The  defendant  had  no  lien  for 
his  general  balance  as  against  the 
plaintiffs,  since,  at  the  time  of  the 
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JPIatt  and  Hance,  for  plaintiff. 
Theriger  and  Montagu  Chambers,  for  defendant. 
[ Attornies— F.  B.  Smithy  and  Hewhery,'\ 


Afterwards  the  Court  of  Common  Pleas  was  moved  far  a 
new  trials  and  the  role  was  refused.    It  was  said  by 

MaulB;  J. — ''  The  defendant's  conduct  amounts  to  say- 
ing^  ''I  do  not  recognise  yoti  as  the  person  who  deposited 
the  picture  with  me ;  if  I  did  I  should  only  charge  for  the 
warehouse-room^  but  the  picture  came  here  from  Mr.  A.  B* 
He  thus  sets  up  a  claim  inconsistent  with  the  claim  of  the 
plaintiff.  This  is  clearly  a  waiver  of  his  lien  with  respect 
to  the  plaintiff.'' 


demand,  he  insisted  on  having  his 
general  balance,  and  did  not  name 
his  particular  lien,  but  made  too 
large  a  claim  :   he  is   precluded 


from  setting  it  up  now,  for  if  he 
had  relied  upon  that  now,  it  is 
most  probable  the  plaintiffs  would 
have  paid  it." 


SUSSEX  SUMMER  ASSIZES,  1842. 
{drnl  Side.) 

BEFOAE  LORD  ABINGER,  C.  B. 


Beoina  V.  Bbitben  Marnbb. 

An  insoWent,  INDICTMENT  against  the  defendant,  on  the  99th  sect. 
rriSemiJ      of  *^«  »*»*•  1  &  2  Vict.  c.  110  (a),  for  wilfully  omitting  a 

omitting  tumt 

of  money  from  hit  special  balance  sheet,  is  not  guilty  of  a  misdemeanor  under  the  99(h  tecL  of 
the  Stat  1  &  2  Vict.  c.  110,  as  that  enactment  only  applies  to  cases  where  the  omission  would 
affect  the  interest  of  creditors,  and  not  where  it  is  an  omission  of  money  receired  and  aabse> 
quently  expended  by  the  insolvent. 

(a)  The  act  for  abolishing  arrest  on  mesne  process  in  ciTil  actional 
except  in  certain  cases. 
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sum  of  monej  from  hia  schedule.    The  indictment  charged        ]g42. 
that  the  defendant  was  a  prisoner  for  debt^  in  actual  cus- 
tody within  the  walls  of  the  gaol  of  Horsham,  and  being 
so,  he  signed  a  certain  petition  to  the  Court  for  the  Selief 
of  Insolvent  Debtors  in  £ngland  for  his  discharge;  ''  and 
that  the  said  R.  M.,  so  being  and  continuing  such  prisoner 
as  aforesaid,  afterwards,  to  wit,  on  the  15th  day  of  June, 
in  the  year  aforesaid,  at  Horsham  aforesaid,  in  the  county 
aforesaid,  signed  a  certain  schedule,  purporting  to  contain, 
amongst  other  things,  a  full,  true,  and  perfect  account  of 
all  his  estate  and  effects,  real  and  personal,  in  possession, 
reversion,  remainder,  and  expectancy,  and  purporting,  also, 
to  contain  a  balance  sheet  of  so  much  of  his  receipts  and 
expenditures,  and  of  the  items  comprising  the  same,  as 
was  required  by  the  said  Court  for  the  Belief  of  Insolvent 
Debtors  in  that  behalf ;''  and  that  the  defendant  filed  his 
petition  in  the  Insolvent  Debtors'  Court ;  and  that  on  the 
18th  of  June,   1841,  a  certain  order  of  the  said  Court 
''was  duly  made,  vesting  all  the  real  and  personal  estate 
and  effects  of  the  said  B.  M.,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  bedding,  and  other 
such  necessaries  of  him,  the  said  B.  M.,  and  his  family, 
and  the  working  tools  and  implements  of  him,  the  said 
B.  M.,  not  exceeding,  in  the  whole,  the  value  of  £20,  in 
Samuel  Sturgis,  of  Lincoln's-Inn-Fields,  in  the  county  of 
Middlesex,  gentleman,  provisional  assignee  of  the  estates 
and  effects  of  insolvent  debtors  in  England,  his  successors 
and  assigns/'  And  ''that  at  a  certain  Court  for  the  Belief 
of  Insolvent  Debtors,  holden,  to  wit,  on  the  17th  day  of 
July,  1841,  to  wit,  at  Horsham  aforesaid,  in  the  coimty 
aforesaid,  before  T.  B.  B.,  Esq.,  then  being  one  of  the 
commissioners  of  the  said  Court  for  the  Belief  of  Insolvent 
Debtors,  the  said  B.  M.,  so  being  and  continuing  such 
prisoner  as  aforesaid,  then  and  there  came  before  the  said 
T.  B.  B.,  so  being  such  commissioner  as  aforesaid,  to  be 
dealt  with  according  to  the  provisions  of  the  statute  in  such 
case  made  and  provided;  and,  on  that  occasion,  the  said 
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1842.  schedule  was  then  and  there  produced  and  shewn  to  him, 
the  said  B.  M.^  and  he,  the  said  B.  M.,  was  duly  sworn  and 
did  take  his  corporal  oath  upon  the  holy  Grospels  of  God, 
before  the  said  T.  B.  B.,  so  then  being  such  commissioner 
as  aforesaid,  and  having,  as  such  commissioner  as  aforesaid, 
competent  power  and  authority  to  administer  the  said  oath 
to  the  said  B.  M.  in  that  behalf,  that  the  contents  of 
that  his,  the  said  B.  M/s,  schedule,  and  all  and  every  part 
thereof  respectively,  were  true.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said 
B.  M.,  not  regarding  the  statute  in  such  case  made  and 
provided,  and  with  intent  to  defraud  the  creditors  of  him, 
the  said  B.  M.,  did,  to  wit,  on  the  day  and  year  last  afore- 
said, at  Horsham  aforesaid,  in  the  county  aforesaid,  wil- 
fully and  fraudulently  omit  in  his  said  schedule,  so  sworn 
to  as  aforesaid,  certain  effects  of  him,  the  said  B.  M.,  that 
is  to  say,  a  certain  sum  of  57/.  149.  bd.,  being  the  amount 
of  a  certain  cheque,  made  and  drawn  by  6.  T.  P.,  Esq«,  on 
Messrs.  C.  &  Company,  of  No.  8,  Austin-Friars,  London, 
for  payment  of  the  sum  of  57/.  149.  5d.  to  the  said 
R.  M.  or  bearer  on  demand,  and  which  said  sum  of  money 
was  received  by  him,  the  said  B.  M.,  on  the  6th  day  of 
October,  1840 :  a  certain  other  sum  of  15/.  15^.,  received 
by  the  said  B.  M.  of  one  W.  P.  on  the  24th  day  of  Octo- 
ber, 1840 :  a  certain  other  sum,  &c.,  [stating  each  sum, 
and  from  whom  and  when  received],  against  the  form  of  the 
statute  in  such  case  made  and  provided.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
B.  M.  did,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Horsham  aforesaid,  in  the  county  aforesaid,  with  intent  to 
defraud  his  creditors,  wilfully  and  fraudulently  omit  in  his 
said  schedule,  so  sworn  to  as  aforesaid,  the  said  several 
sums  of  money  hereinbefore  mentioned  to  have  been 
received  by  him,  in  contempt  of  our  Lady  the  Queen,"  &c, 
against  the  form  of  the  statute  kc. 

It  was  opened  by  Creasy,  for  the  prosecution.— That 
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the  omissions  wliich  were  charged  against  the  defendant  ^942. 
-were  those  of  certain  sums  of  money  which  had  been 
received  by  him  prior  to  the  date  of  the  vesting  order^  and 
which^  in  accordance  with  the  69th  section  of  the  stat. 
1  &  2  Vict.  c.  110,  should  have  been  inserted  in  the  spe- 
cial balance  sheet  which  had  been  filed  by  the  defendant : 
there,  however,  they  had  been  omitted.  He  submitted, 
that  the  special  balance  sheet,  by  the  very  terms  of  the 
statute,  constituted  a  part  of  the  schedule  (the  truth  of 
which,  and  of  every  part  of  which,  the  defendant  had 
▼erified  upon  oath) ;  and  he  submitted,  therefore,  that  the 
omissions  (if  wilful  and  fraudulent)  rendered  the  insolvent 
indictable  for  a  misdemeanor,  under  the  110th  section 
of  the  statute. 

Lord  Abinoer,  C.  B. — I  do  not  think  this  indictment 
will  lie  under  the  circumstances.  The  special  balance-sheet 
is  (as  it  were)  a  mere  memorandum  of  the  insolvent's 
receipts  and  disbursements  for  the  guidance  of  the  Court, 
and  a  man  should  not  be  held  thus  criminaUy  responsible 
for  errors  therein.  The  consequence  of  such  an  interpre- 
tation of  the  110th  section,  as  would  be  necessary  for  the 
purposes  of  this  prosecution,  would  be  to  make  a  highly 
penal  clause  apply  to  cases  possibly  of  no  intentional  firaud, 
and  of  comparatively  trifling  inaccuracy.  The  section 
appears  to  me  to  apply  to  cases  only  where  the  omission 
would  affect  the  interests  of  creditors,  and  not  where  it  is 
a  mere  omission  of  money  received  and  subsequently  ex- 
pended by  the  insolvent.  I  think  that  the  defendant  must 
be  acquitted. 

Verdict — Not  guilty. 

Creasy  J  for  the  prosecution. 
Sheej  Serjt.,  and  /.  /.  Johnson,  for  the  defendant. 
[Attornies— F.  A*  Locky  and  G.  R.  Goodman,'] 
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BEFORE  LOBD  CHIEF  JUSTICE  TINDAL  AND  MB.  JUSTICE 
EBSKINE. 


ABINGDON  ASSIZES. 
{Croum  Stile,) 

BEFORE  MR.  JUSTICE  EBSKINE. 


A.  delivered  a 
iraistcoftt  to  the 
prisoner  to 
Uke  to  E.  R. 
to  be  washed. 
The  prisoner 
delivered  it  to 
E.  R.  as  his 
own.     E.  R. 
having  washed 
it  returned  it  to 
the  pris  jner, 
who  converted 
it  to  his  own 
use.  The  Judge 
left  it  to  the 
Jury  to  say, 
whether  the 
prisoner,  at  the 
time  he  receiv. 
ed  the  waist- 
coat from  A., 
had  an  inten- 
tion of  stealing 
it,  for  that  it 
was  no  larceny 
if  at  that  time 
*  he  had  not  an 
intention  of 
stealing  it 


Reoina  v.  Charles  Evans. 

XjARCENY. — The  prisoner  was  indicted  for  stealing  a 
waistcoat,  the  property  of  Joseph  Johnson. 

It  was  proved  by  the  prosecutor,  that  he,  on  the  31st 
of  May,  1842,  gave  the  waistcoat  into  the  hands  of  the 
prisoner  to  take  to  Eliza  Rose  to  have  it  washed ;  and  it 
was  proved  by  Eliza  Rose  that  the  prisoner  brought  the 
waistcoat  to  her  to  be  washed,  at  the  same  time  telling  her 
it  was  his  own ;  and  she  further  stated  that  she  washed 
the  waistcoat  and  delivered  it  to  the  prisoner  on  the  5th 
of  June ;  and  it  was  also  proved  that  the  prisoner,  when 
he  was  apprehended,  told  the  constable  where  to  find  it. 

Tyrwhitt,  for  the  prosecution,  referred  to  3  Inst.  107  (a). 


(a)  Lord  Coke  there  laya  down, 
that,  *'  if  a  bale  or  pack  of  mer- 
chandize be  delivered  to  one  to 
carry  to  a  certain  place,  and  he 
goeth  away  with  the  whole  pack, 
this  is  no  felony ;  but  if  be  open  the 
pack  and  take  any  thing  out  animo 
fiirandi,  this  is  larceny.  Likewise 
if  the  carrier  carry  it  to  the  place 


appointed,  and  after  take  the  whole 
pack  animo  furandi,  this  is  larceny 
also;  for  the  delivery  had  taken 
its  eflfect,and  the  privity  of  the  bail- 
ment is  determined."  Seethe  cases 
of  Reg,  V.  Goorde,  ante,  p.  582; 
Reg.  V.  BeamoHf  ante,  p.  595,  and 
Reg,  V.  C.  Jwee,  ante,  p.  611. 
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Erskine^  J. — I  think  that  the  prisoner's  getting  back 
the  waistcoat  from  Eliza  Rose  was  no  larceny^  because  he 
delivered  it  to  her  as  his  own;  he  must^  therefore^  be  taken 
to  have  converted  it  to  his  own  nse  before  he  delivered  it 
to  her.  There  Ib,  however,  one  question  on  which  the  case 
must  go  to  the  jury. 

The  prisoner  was  called  on  for  his  defence. 

Ekskine,  J.,  left  it  to  the  jury  to  say  whether  the  pri- 
soner, at  the  time  when  he  received  the  waistcoat  firom  the 
prosecutor,  had  an  intention  of  stealing  it,  for  that  if,  at 
that  time,  he  had  not  an  intention  of  stealing  it,  he  was 
entitled  to  be  acquitted. 

Verdict — Not  Guilty.  The  foreman  of  the 
jury  adding, — ''We  find  that  the  prisoner 
had  no  intention  to  steal  the  waistcoat 
at  the  time  when  he  received  it  firom  the 
prosecutor." 

Tyrwhitt,  for  the  prosecution. 

[Attorney— »i{o6er<««] 
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WORCESTER  ASSIZES. 
{Croum  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


An  Indictment 
for  robbery, 
which  charges 
the  prisoners 
with  having 
assaulted  O.  P. 
and  H.  P.,  and 
stolen  2«./rom 
G.  P.  and]«. 
from  H.  P.,  is 
correct,  if  the 
robbing  of  O.  P. 
and  H.  P.  was 
all  one  act ; 
and  if  it  were  so, 
the  counsel  for 
the  prosecution 
will  not  be  put 
to  elect. 


Regina  v.  Oiddins  and  Two  Others. 

Robbery.— The  indictment,  which  consisted  of  only 
one  count,  charged  the  four  prisoners  with  assaulting 
George  Pritchard  and  Henry  Pritchard,  and  stealing  from 
George  Pritchard  two  shillings,  and  from  Henry  Pritchard 
one  shilling  and  a  hat,  on  the  14th  of  May,  1842,  at  Old 
Swinford. 

It  appeared,  at  the  time  of  the  transaction,  George  and 
Henry  Pritchard  were  walking  together,  when  the  pri- 
soners attacked  and  robbed  them  both, 

F.  V,  Lee,  for  the  prisoners,  submitted  that  the  counsel 
for  the  prosecution  should  be  put  to  elect  which  he  would 
go  upon,  as  the  assaulting  and  robbing  Geoi^  Pritchard 
and  the  assaulting  and  robbing  Henry  Pritchard  were  dis- 
tinct felonies. 


TiNDAL,  C.  J. — ^I  think  that  the  counsel  for  the  prosecu- 
tion is  not  to  be  put  to  elect.  It  is  all  one  act  and  one  entire 
transaction:  the  two  prosecutors  were  assaulted  and  robbed 
at  one  and  the  same  time ;  and  there  was  no  interval  of 
time  between  the  assaulting  and  robbing  of  the  one  and 
the  assaulting  and  robbing  of  the  other.  If  there  had 
been,  the  felonies  would  have  been  distinct ;  but  that  is 
not  so  in  the  present  case. 

The  counsel  for  the  prosecution  was  not  put  to  his  dec- 
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tion^  iand  eyidence  was  given  as  to  the  entire  transac-        |g42. 
tion. 

The  jury  found  all  the  prisoners  Guilty. 

Whiimorey  for  the  prosecution. 
J^.  V.  Lee,  for  the  prisoners* 

[Attorniefl — Roberts,  and  ConerJ] 


{CivU  Side.) 

BEFOBB  MR.  JUSTICE  BRSKINE. 

Oreswolde  r.  Kemp. 


Di 


fEBT,  on  the  stat.  2  &  3  Edw.  6,  c  13,  for  the  treble  On  the  trial  of 
value  of  predial  tithes  not  set  out.    Plea,  Nil  debet,  <'by  debt  for  tho 

>4.»4.,,4.^  w  f^\  treble  value  of 

Statute      (a).  predUl  tithe., 

the  plaintiff  bad 
proved  the  defendant's  occupation  of  the  land,  the  subtraction  of  the  tithe,  its  single  Yalue,  and 
that  tithe  had  been  previously  paid  in  respect  of  land  encroached  from  the  same  common. 

The  defendant  called  witnesses  to  prove  exemption  from  tithe  by  reason  of  the  barrenness 
of  the  land  I'—Held,  that  although  in  the  re-ezamination  of  a  witness  for  the  plaintiff,  a  ques- 
tion had  been  asked  as  to  the  fertility  of  the  land,  the  plaintiff  was  entitied  to  adduce  evidence 
In  reply  to  disprove  the  defence. 

Where  copies  of  a  private  act  of  Parliament,  printed  by  the  Queen's  printer,  are  made  evi- 
dence, a  defendant's  counsel  at  Nisi  Prius  cannot  make  an  objection  founded  on  that  act  a 
ground  of  an  application  for  a  nonsuit,  if  the  act  has  not  been  given  in  evidence  on  the  part  of 
the  plaintiff,  because  it  is  not  an  act  to  be  "  Judicially  noticed,"  and  is  only  before  the  court  when 
given  in  evidence. 

(a)  By  the  stat  21  Jac  I,  c  4,  the  stat  2  &  3  Edw.  6,  c.  13,. 

8.  4,  in  any  action  against  any  per-  for   the    treble   value   of  predial 

son  for  any  offence  against  the  form  tithes  not  set  out,  was  a  penal  ac^ 

of  any  penal  law,  defendante  may  tion  within  the  stat  21  Jac.  1,  c.  4, 

plead  the  general  issue  that  they  are  b.  4;  and  that  the  new  rules  of 

not  guilty,  or  that  they  owe  nothing,  pleading  not  applying  to  such  cases, 

and  give  special  matter  in  evidence ;  the  plea  of  nil  debet  is  still  a  good 

and  in  the  case  of  Earl  Spencer  v.  plea  in  such  an  action.    See  the 

SuranneU,  3  Mee.  &  W.  154,  it  was  case  of  Maund  v.  Monmouthihirt 

held  that  an    action  of  debt  on  Giita/ Co.,  ante,  p.  606. 
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It  appeared  that  the  tithes  not  set  out  had  arisen  in  the 
year  1840^  from  lands  first  cultivated  in  that  year  after 
they  had  been  inclosed  from  Yardley  Wood  Ck>mmon ;  and 
on  the  part  of  the  plaintiff  evidence  was  given  of  the 
defendant's  occupation  of  the  lands^  and  of  his  taking  off 
the  crop  without  setting  out  the  tithe^  and  that  the  single 
value  of  the  tithe  was  4/.  ISs,  4id.  It  was  also  proved^  on 
the  part  of  the  plaintiff^  that  tithe  had  been  paid  in  respect 
of  lands  encroached  from  the  same  common  when  it  was 
inclosed.  And  some  of  the  plaintiff's  witnesses  were 
cross-examined  as  to  the  land  on  which  the  defendant's 
crop  grew  having  been  barren ;  upon  which,  in  re-exami- 
nation, some  questions  were  put  as  to  its  fertility. 

R.  V.  Richards  applied  to  the  learned  Judge  to  nonsuit 
the  plaintiff,  on  the  ground  that  the  land  in  question  had 
been  part  of  Yardley  Wood  Common,  which  had  been 
inclosed  under  a  private  Act  of  Parliament,  8  Will.  4, 
c.  xvii,  and  he  proposed  to  shew,  that,  by  the  provisions  of 
that  act  of  Parliament,  the  tithes  were  commuted. 

LudlaWf  Seijt.,  Tyrwhitt,  and  Selfe,  for  the  plaintiff. — 
That  act  of  Parliament  cannot  be  made  a  ground  of  non- 
suit, as  it  is  not  in  evidence.  It  is  not  a  local  and  personal 
act  of  Parliament,  to  be  ''judicially  noticed"  {b),  but  a 
private  act,  in  which  it  is  enacted  (c),  "  that  this  act  shall 
be  printed  by  the  several  printers  to  the  King's  most 
excellent  Majesty  duly  authorized  to  print  the  statutes  of 
the  United  Kingdom;  that  a  copy  thereof,  so  printed  by 
any  of  them,  shall  be  admitted  as  evidence  thereof  by  all 
judges  and  justices." 

Erskine,  J. — I  cannot  entertain  the  argument  for  a 
nonsuit,  as  this  act  of  Parliament  is  not  in  evidence. 

(b)  See  the  case  of  Forman  v.  Datpetj  ante,  p.  127. 
(c)  By  sect  73. 
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On  the  part  of  the  defendant,  witnesses  were  called  with        i842. 
a  view  of  shewing  that  the  land  was  ^  barren/'  and  thus 
exempt  from  tithe,  under  the  5th  section  of  the  stat.  2  &  3 
£dw.  6j  c.  5. 

In  answer  to  this  defence,  Ludlow,  Seijt,  for  the  plain- 
tiff, proposed  to  adduce  evidence  in  reply. 

R.  V.  Richards,  for  the  defendant. — ^A  plaintiff  cannot 
divide  his  evidence  which  is  to  answer  the  defendant's 
case,  he  must  give  it  all  in  the  first  instance>  or  abstain  from 
giving  any  in  the  first  instance,  and  adduce  the  whole  of  it 
as  evidence  in  reply :  that  was  held  in  the  case  of  Browne 
T.  Murray  {d).  Here,  the  plaintiff's  counsel,  in  the  re- 
examination of  their  witnesses,  asked  some  questions  as  to 
the  fertility  of  the  land,  and  the  plaintiff,  having  elected  to 
enter  on  that  part  of  his  case  by  anticipation,  cannot  now 
go  into  the  rest  of  it  in  reply  to  the  defendant's  evidence. 

Ludlow,  Serjt. — The  defence  founded  on  the  barrenness 
of  the  land  is  open  to  the  defendant  on  the  plea  of  nil 
debet  {e),  without  any  special  plea;  and  the  plea  of  nil  debet 
gives  the  plaintiff  no  sort  of  notice  as  to  what  line  of 
defence  is  intended  to  be  taken  (/)• 

(d)  R.  &  M.  N.  P.  C.  254.  to  the  plaintiff)  dehors  the  plea, 

(e)  In  the  case  of  Lord  SeUea  r.  he  cannot  be  reasonably  called  on 
Powell,  6  Taunt.  297,  it  was  held  to  give  contradictory  evidence  by 
that,  in  an  action  of  this  kind,  the  anticipation  of  proof  which  the  de- 
onus  of  proving  that  the  land  is  fendant  might  never  give,  or  which, 
barren  lies  on  the  defendant.  if  given,  the  plaintiff  coald  not 

(/)  In  the  principal  case  the  foresee.  In  Bees  v.  Smithf  2  Stark, 

plea  of  nil  debet  did  not  inform  the  N.  P.  C.  31,  the  defendant,  having 

plaintiff  what  defence  the  defend-  pleaded  two  justifications  in  tres- 

ant  insisted  on.    One  test,  whether  pass,  gave  evidence  in  support  of 

plaintiff  is  entitled  to  call  witnesses  them,  and  Lord  EUenboroughwovld 

in  reply  to  the  defendant's  proofs,  not  permit  plaintiff  to  give  general 

seems  to  be  whether  the  intended  evidence  in  contradiction,  saying, 

defence  was  disclosed  by  the  plea.  **  As  a  general  rule,  a  case  is  not  to 

For  without  such  plea,  or  (as  it  be  cut  into  parts  but  where  it  is 

seems  in  some  cases  without  notice  knoum  what  the  question  in  issue 
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Erskine,  J.  (stopping  the  plaintiflf^s  counsel). — I  think 
that  the  plaintiff  is  entitled  to  go  into  evidence  in  reply. 

Liidhw,  Serjt.,  declined  to  call  his  witnesses. 

Verdict  for  the  plaintiff. 

Ludlow,  Setjt,  Tyrwhitt,  and  Selfe,  for  the  plaintiff. 
A  V.  Richards,  and  Whateley,  for  the  defendant. 
[Attornies — Chaitock,  and  Lee."] 


In  the  ensuing  term,  R.  V.  Richards  applied  to  the  Court 
of  Exchequer  for  a  new  trial,  but  the  Court  refused  a 
rule. 


18,  it  must  be  met  at  once."  Since 
which,  where  several  iasues  are 
joined,  and  the  affirmative  of  some 
of  them  is  on  the  defendant,  the 
practice  seems  to  have  been  to 
suffer  ihe  plaintiff  to  controvert  the 
defendant's  proofs  of  them,  particu- 
larly if  they  are  of  any  distinct 
matter  collateral  to  the  cause  of 
action,  and  if  the  negative  of  them 
required  no  proof  from  the  plaintiff 
in  the  first  instance.  But  in  the 
case  of  Knapp  v.  H<ukaU,  4  C.  & 


P.  590.  Where,  in  an  action  for 
work  and  labour  for  a  builder's  bill, 
surveyors  had  been  called  for  the 
defendant,  to  prove  that  in  the  year 
1831  they  surveyed  the  work,  and 
that,  in  their  judgment,  the  charges 
were  £100  too  much,  it  was  hdd 
that  a  letter  from  the  defendant's 
attorney,  stating  that  the  work  had 
been  surveyed  in  1829,  and  that 
the  charges  were  considered  to  be 
£60  too  much,  was  not  admissibb 
as  evidence  in  reply. 
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{GvU  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Beoina  r.  PabkeBj  Esq. 

Jl  EBJUBT. — The  first  count  of  the  indictment  stated  a.,  in  an  affl. 
that,  on  the  14th  of  September,  1809,  a  commission  of  he'hld  plid*' 
bankruptcy  was  issued  against  the  defendant,  and  that,  on  »ii  the  debts 

proved  under 

the  11th  of  November,  1841,  in  a  newspaper  called  the  Staf-  his  bank- 
fordshire  Oazette  was  published  a  letter,  which  was  set  out.  two?"  to^*'*' 
[This  letter  was  signed  Wm.  Stonier,  which  stated  inter  ^|^|„^^^*  "^ 
alia  that  a  person  had  been  put  into  the  commission  of  the  an  indictment  ; 
peace,  and  had  accumulated  great  wealth,  bat  whose  debts  this  affidavit, 
the  writer  was  informed  were  not  yet  paid,  and  reflected  on  Sgnments  of' 
the  person  so  appointed.]    And  that  the  defendant  in-  ^^^^}Ju^ 
tending  to  injure  one  William  Stonier,  and  to  cause  the  paid  all  the 
Court  of  Queen's  Bench  to  grant  a  rule,  calling  on  the  unde'r  his Vank- 
said  William  Stonier,  John  Vickers,  and  Joseph  Stringer  [Ji^^dano^her 
[the  proprietors  of  the  Staffordshire  Gazette]  to  shew  that  certain  ere- 

ditors  Fnaininff 

cause  why  a  criminal  information  should  not  be  exhibited  them]  besides 


against  them  for  publishing  certain  libels,  and  to  put  the  twV^wm  not 
said  William  Stonier  to  costs  and  charges  in  shewing  '^'^yew'^th'at  if 
cause  against  the  said  rule,  came  before  William  Dutton,  the  first  assign- 
a  commissioner  &c.,  having  competent  authority  to  ad-  jury  were  too 
minister  the  oath,  and  falsely  &c.  did  depose,  swear,  and  Sefendant^^ 

should  have 
demurred  to  it,  and  that  although,  by  the  generality  of  its  form,  the  prosecutor  was  not  pre- 
cluded from  proTing  the  nonpayment  of  other  creditors  besides  those  named,  yet,  as  names 
were  stated  in  the  other  assignment  of  perjury,  it  was  reasonable  to  presume  that  the  defend- 
ant would  suppose  that  they  were  the  persons,  the  nonpfl^yment  of  whose  debts  was  to  be  relied 
on,  and  that  in  fiiirness  the  prosecutor  ought  not  to  go  into  eyidence  of  the  nonpayment  of  any 
other  creditors  than  those  named. 

In  support  of  this  indictment  seyeral  creditors  were  called,  who  each  proved  the  nonpayment 
of  his  own  debt : — Heidi  that  this  was  not  sufficient  to  warrant  a  conviction,  and  that  09  to  th§ 
mm-paymeni  (if  each  dthi,  it  was  necessary  to  have  the  evidence  of  two  witnesses,  or  of  one  wit« 
ness,  and  such  corroborative  testimony  as  is  equal  to  the  testimony  of  a  second  witness. 
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1842.        make  affidavit  in  writings  aroongst  other  things,  in  sub- 
stance as  follows.    The  affidavit  of  the  defendant  was  set 
out  in  this  count  of  the  indictment  with  innuendoes.   It  set 
forth  the  before-mentioned  letter  of  Mr.  Stonier,  and  stated 
that,  in  the  year  1809,  the  defendant  became  bankrupt 
and  passed  all  his  examinations,  and  obtained  his  certifi- 
cate, which  was  allowed  by  the  Lord  Chancellor,  in  1810 : 
and  that  the  debts  proved  against  the  estate  of  the  de- 
fendant "  amounted,  to  the  best  of  his  the  said  William 
Parker's  recollection,  to  about  the  sum  of  £1000;''  that  the 
assets,  after  paying  all  expenses,  realized  only  sufficient  to 
pay  his  creditors  ls.Sd.ia  the  pound;  that,  in  May,  1828, 
having  by  his  industry  and  success  in  trade  acquired  the 
means  of  paying  all  his  creditors,  he  caused  to  be  inserted 
for  three  successive  weeks,  in  three  newspapers,  a  notice 
requesting  all  persons,  who  had  proved  debts  against  his 
estate,  to  transmit  the  particulars  of  those  debts  to  him ; 
"  and  that,  in  consequence  of  such  notice,  the  creditors  of 
the  said  William  Parker,  including  not  only  those  who 
had  proved,  but  others  who  had  not  proved  under  the  said 
commission,  sent  in  the  particulars  of  their  claims,  which 
were  allj  with  the  two  exceptions  thereinafter  next  men- 
tioned, paid  by  the  said  William  Parker  in  full.''    The 
exceptions  being,  the  one  a  claim  of  jE15  or  £20,  for  which 
the  claimant  said  he  had  a  draft  which  he  refused  to  pro- 
duce, and  which  claim  the  defendant  believed  to  be  ficti- 
tious ;  and  the  other  a  claim  of  £3  and  £4,  which  the  de- 
fendant believed  was  not  owing;  and,  in  support  of  which 
the  claimant  had  no  proof:  and  that  the  defendant  be- 
lieved that  he  was  the  person  referred  to  in  the  letter  of 
Mr.  Stonier.     "Whereas  in  truth  and  in  fact  the  debts 
proved  against  the  said  W.  P.^s  estate  amounted  to  the 
sum  of  £2500  and  more,  as  he  the  said  W.  P.,  at  the  time 
of  his  taking  the  said  oath  and  making  the  said  affidavit^ 
then  and  there  well  recollected  and  knew/'    "  And  whereas 
in  truth  and  in  fact,  the  creditors  of  the  said  W.  P.  who^ 
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in  consequence  of  the  said  notice,  sent  in  their  claims^  |g42. 
were  not  all^  with  two  exceptions  only,  paid  by  the  said 
W.  P.  in  full.  And  whereas,  in  truth  and  in  fact,  divers  cre- 
ditors of  the  said  W.  P.,  exceeding  the  number  of  two,  that  is 
to  say,  Richard  Hicks,  certain  persons  carrying  on  business 
under  the  name  and  firm  of  William  Barker  &  Co.,  Simeon 
Phillips,  William  Hancock,  and  John  Hancock,  George 
Woolliscroft,  Emmanuel  Forrester,  Moses  Bates,  Elijah 
Mayer,  and  John  Howe,  in  consequence  of  the  said  notice, 
sent  in  the  particulars  of  their  respective  claims  to  the  said 
William  Parker,  which  were  not  paid  by  the  said  William 
Parker  in  fulL''  There  were  also  assignments  of  perjury 
that  the  creditors,  who  had  proved  and  had  sent  in  their 
claims,  were  not  all,  with  two  exceptions,  paid  by  the  de- 
fendant in  full.  That  R.  Hicks,  E.  Mayer,  and  W.  Bancks, 
Vfhose  debts  had  been  proved,  sent  in  their  claims,  and  were 
not,  nor  was  either  of  them,  paid  by  the  defendant  in  full. 
That  the  creditors  who  had  not  proved,  but  who  had  sent  in 
their  claims,  were  not  all,  with  two  exceptions,  paid  in  full. 
That  S.  Phillips,  W.  and  J.  Hancock,  G.  Woolliscroft,  E. 
Forrester,  M.  Bates,  and  John  Howe,  being  creditors  who 
had  not  proved,  sent  in  their  claims  and  were  not  paid  in 
full.  This  count  of  the  indictment  then  went  on  to  state 
that  the  Court  of  Queen's  Bench,  on  the  24th  of  November, 
1841,  on  the  motion  of  T.N.Talfourd,  Esq.,  Serjeant  at  LaWj 
and  upon  reading  the  said  affidavit  of  the  said  W.  P.,  and 
a  printed  paper  thereunto  annexed,  and  the  several  affi- 
davits [describing  other  affidavits],  did  order  that  the  first 
day  of  the  then  next  term  should  be  given  to  the  said 
William  Stonier,  J.  V.,  and  J.  S.,  to  shew  cause  why  one 
or  more  information  or  informations  should  not  be  exhi- 
bited against  them  the  said  William  Stonier,  J.  S.,  and 
J.  v.,  for  certain  misdemeanors  in  composing,  writing, 
printing,  and  publishing  certain  scandalous  libels;  and 
then  went  on  to  aver,  that  "  it  became  and  was  material, 
and  the  following  questions  became  and  were  material 
questions,  and  each  of  them  became  and  was  a  material 
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1842*  question  upon  the  said  motion  and  upon  the  granting  of  the 
said  rule: ''  that  is  to  say^  whether  the  debts  proved  under 
the  commission  of  bankrupt  which  had  issued  against 
the  defendant  amounted  to  about  £1000,  or  whether  the 
defendant  recollected  and  knew  that  they  amounted  to  a 
much  larger  sum,  that  is  to  say,  a  sum  exceeding  the  sum 
of  £2bOO ;  and  whether  the  creditors  of  the  said  W.  P.,  in* 
eluding  not  only  those  who  had  proved  their  debts  under 
the  said  commission  of  bankrupt,  but  other  creditors  of 
the  said  W.  P.  who  had  not  proved  their  debts  under  the 
said  commission,  who  sent  in  their  claims  to  the  said  W.  P. 
in  consequence  of  the  said  notice,  had  been  paid  by  him, 
the  said  W.  P.,  in  full;  and  whether  the  debts  of  all  such 
of  the  said  creditors  who  had  not  proved  their  debts  as 
aforesaid,  but  had  sent  in  their  claims  as  aforesaid, 
had,  with  two  exceptions  only,  been  paid  in  full  by  the 
said  W.  P.  And  so  the  jurors  &c.  do  say  &c.  [concluding 
in  the  usual  form] .  The  second  count  of  the  indictment 
was  in  a  similar  form,  but  was  founded  on  that  part  of  the 
defendant's  affidavit  which  stated  that  the  amount  of  debts 
proved  was,  to  the  best  of  his  recollection,  about  £1000. 
The  third  count  was  founded  on  that  part  of  the  affidavit 
which  stated  that  all  the  creditors  had,  with  two  exceptions, 
been  paid  in  full.  The  fourth  count  was  similar  to  the 
third,  except  that  it  contained  a  separate  assignment  of 
perjury  as  to  the  nonpayment  of  each  of  the  nine  debts 
which  it  was  charged  in  the  first  count  that  the  defendant 
had  not  paid. 

On  the  part  of  the  prosecution,  the  original  affidavit  on 
which  the  perjury  was  assigned  was  put  in,  and  also  the 
commission  of  bankrupt  (duly  enrolled)  which  had  issued 
against  the  defendant,  dated  September  the  14th,  1809, 
and  also  the  proceedings  under  it ;  from  which  it  appeared 
that  the  debts  proved  amounted  to  about  £2540.  A  printed 
copy  of  a  letter  of  the  defendant  to  Earl  Talbot,  the  Lord 
Lieutenant  of  the  county  of  Stafford,  dated  March  the  1st, 
1842,  addressed  in  the  defendant's  handwriting,  was  also 
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put  in.  In  this  letter  it  was  stated,  inter  alia,  that  the  |g42. 
two  claims  mentioned  as  exceptions  in  the  defendant's  affi- 
davit were  those  of  Simeon  Phillips  and  George  WoolHs- 
croft ;  and  that  with  respect  to  the  claim  of  Mr.  Bancks, 
"  he  and  his  co-partners  in  trade  had  themselves  either 
become  bankrupts  or  made  an  assignment  for  the  benefit 
of  their  creditors  previously  to  the  year  1828,  and  were  not 
entitled  to  receive  any  money  on  account  of  their  former 
trading  transactions.'^ 

It  was  proved  by  Mr.  Bancks,  that,  in  consequence  of 
the  notice  which  appeared  in  the  newspapers,  he  applied  to 
the  defendant  for  payment  of  a  debt  of  about  d£54,  which 
was  due  from  the  defendant  to  the  firm  of  which  he  had 
been  a  partner,  but  that  the  defendant  declined  paying 
him,  because  he  (the  witness)  had  been  a  bankrupt. 

Ludlow,  Seijt.,  for  the  prosecution,  proposed  to  go  into 
evidence  as  to  the  non-payment  of  a  debt  due  to  Mr* 
Joseph  Woolliscroft. 

Talfourd,  Seijt.,  for  the  defendant. — The  nonpayment 
of  that  debt  is  not  mentioned  in  the  indictment. 

Ludhw,  Serjt.— Some  of  the  assignments  of  perjury  do 
not  contain  any  names,  and  are  that  the  defendant  did  not 
pay  all  his  creditors  who  sent  in  their  claims  in  filll,  with 
the  exception  of  two. 

Talfourd,  Seijt. — ^Those  assignments  of  perjury  are  bad, 
as  being  too  general ;  it  has  been  held  (a),  that,  in  an  in- 
dictment against  an  insolvent  for  swearing  that  his  sche- 
dule contained  a  statement  of  all  his  debts,  an  assignment 
of  perjury  stating  that  the  schedule  did  not  contain  a 
statement  of  all  the  debts,  without  specifying  what  debts 
were  omitted,  is  bad  as  being  too  general. 

(«)  In  the  case  of  Rex  v.  Hepper,  I C.  &  P.  «08. 
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TiNDAL,  C.  J. — If  it  be  too  general,  you  might  have  de- 
murred. 

Talfourd,  Serjt.— There  are  other  assignments  of  per- 
jury  in  the  indictment  which  do  state  the  debts  alleged  to 
be  unpaid,  and  which  are  good. 

TiNDAL,  C.  J. — You  might  have  demurred  to  this  as- 
signment of  perjury  only,  and,  as  you  have  not  done  so,  I 
do  not  see  how  I  can  exclude  the  evidence. 

Talfourdf  Serjt. — This  comes  by  surprise  on  the  de- 
fendant. 

TiNDAL,  C.  J. — I  think  that  omitting  the  names  in  one 
assignment  of  perjury  and  inserting  them  in  the  next  is 
likely  to  mislead  the  defendant,  as  he  would  be  very  likely 
to  suppose  that  the  debts  mentioned  in  general  terms  in 
one  assignment  of  perjury  were  the  same  as  those  parti- 
cularized in  the  other. 

iMdlow,  Serjt. — If  your  Lordship  thinks  that  I  ought 
not  to  press  it,  whatever  may  be  the  strict  rule,  I  wiU 
withdraw  the  evidence. 

The  evidence  was  not  given. 

With  respect  to  the  debts  alleged  to  be  due  respectively 
to  Mr.  Hicks,  Mr.  Forrester,  Messrs.  Hancock,  Mr.  Bates, 
and  Mr.  Howe,  there  was  only  one  witness  as  to  each  debt 
who  contradicted  the  afSdavit  of  the  defendant. 

Talfovrd,  Seijt.,  for  the  defendant. — ^The  affidavit  of  the 
defendant  must  be  disproved  by  the  oaths  of  two  witnesses, 
or  by  one  witness  and  some  document  which  is  equal  to 
the  testimony  of  another  witness.  Here  all  these  cases  are 
proved  at  the  most  by  one  witness  only.  And  whether  the 
total  amount  of  debts  proved  under  the  commission  was 
£1000,  or  JE2500,  was  wholly  immaterial. 
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TiNDAL;  C.  J. — The  allegations  against  the  defendant  as 
to  each  case  are,  that  there  was  an  existing  debt,  a  parti- 
cular of  the  claim  sent  in,  and  a  refusal.  Where  is  that 
proved  as  to  any  case  by  two  witnesses  ? 

Lndlow,  Seijt. — In  the  case  of  Mr.  Bancks's  debt,  in 
addition  to  Mr.  Bancks's  evidence,  the  defendant  in  his 
letter  to  Earl  Talbot  does  not  deny  the  refusal,  but  attempts 
to  account  for  it  on  other  grounds. 

TiNDAL,  C.  J.  (in  summing  up). — ^Tbe  chaises  against 
the  defendant  are  of  two  kinds — ^the  one  relating  to  the 
amount  of  debts  proved,  and  the  other  to  various  transac-> 
tions  with  particular  individuals.  It  is  in  evidence,  that 
the  defendant  became  bankrupt  in  the  year  1809,  and 
obtained  his  certifieate  in  1810;  and  that,  in  1828,  he 
published  a  notice  that  he  would  pay  those  who  had  proved 
debts  under  his  commission ;  however,  he  seems  afterwards 
to  have  changed  his  intention,  and  to  have  paid  some  of 
those  who  had  not  proved.  In  his  affidavit,  he  says,  thatj 
to  the  best  of  his  recollection,  the  debts  proved  amounted 
to  about  £1000.  The  first  charge  is,  that  the  debts 
proved  amounted,  not  to  about  the  sum  of  £1000,  but  to 
£2500,  and  that  the  defendant  knew  that.  The  first 
observation  on  this  part  of  the  case  is,  that  the  defendant 
swears  to  the  best  of  his  recollection,  and  it  requires  very 
strong  proof,  in  such  a  case,  to  shew  that  the  party  is 
wilfully  perjured;  I  do  not  mean  to  say  that  there  may  not 
be  cases  in  which  a  party  may  not  be  proved  to  be  guilty 
of  peijury,  although  he  only  swears  to  the  best  of  his  reooU 
lection,  but  I  should  say  that  it  was  not  enough  to  shew 
merely  that  the  statement  so  made  was  imtrue.  There  is, 
in  the  present  case,  no  motive  to  induce  the  defendant  to 
state  the  amountfor  which  he  failed  as  being  less  than  it  was. 
It  woidd  have  been  much  more  favourable  to  him  if  he  had 
sworn  to  £2500  thw  to  £1000,  as  the  larger  the  amount 
for  whieh  he  failed,  the  more  creditable  in  him  to  pay  it  up 
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lg^2«  afterwards.  I  must  leave  it  to  you  to  say,  wheQier  tbere 
is  enough  to  satisfy  you  that  the  defendant^  in  this 
instance,  swore  wilfully  that  which  was  not  true;  and  in 
coming  to  a  conclusion  on  that  point,  it  is  important  for 
your  determination  that  you  should  see  whether  the  de- 
fendant had  any  motive  for  what  he  did.  The  second 
charge,  or  rather  class  of  chaiges,  is  founded  on  another 
part  of  the  defendant's  affidavit,  which  states,  that  his 
creditors,  including,  not  only  those  who  had  proved  but 
others  who  had  not  proved  their  debts  under  his  commis- 
sion, who  sent  in  the  particulars  of  thdr  claims,  were  all, 
with  two  exceptions,  paid  in  full.  In  fair  construction,  I 
think  that  this  must  be  taken  only  to  include  such  de- 
mands as  the  defendant  honestly  thought  were  due.  He 
has  excepted  two  persons,  who  appear  to  be  Geoige  Wool- 
liscroft  and  Simeon  Philtips,  and,  therefore,  as  to  them  no 
perjury  can  be  assigned.  With  respect  to  each  of  the 
other  persons  who  are  named  as  creditors  of  the  defendant 
in  this  indictment,  it  ia  charged, — first,  that  there  was  a 
debt  due  to  him — secondly,  that  particulars  of  it  were  sent 
to  the  defendant — and  thirdly,  that  it  was  not  paid :  and 
with  r^ard  to  the  crime  of  perjury,  the  law  says,  that 
where  a  person  is  charged  with  that  offence,  it  is  not 
enough  to  disprove  what  he  has  sworn,  by  the  oath  of  one 
other  witness,  and  unless  there  are  two  oaths,  or  there  be 
some  documentary  evidence,  or  some  admission,  or  some 
circumstances  to  supply  the  place  of  a  second  witness,  it  is 
not  enough;  and  I  am  unable  in  this  case  to  say  that 
there  are  two  witnesses,  whose  evidence  comes  up  to  the 
triple  proposition  that  I  have  stated  as  to  any  of  the  debts 
mentioned  in  the  indictment.  With  respect  to  Mr.  Bancks's 
debt,  he  states  that  he  claimed  i£S4,  and  that  the  defend- 
ant declined  paying  him  because  he  (Mr.  Bancks)  had 
been  a  bankrupt,  and  I  do  not  see  that  the  case  as  to  this 
debt  is  carried  further  by  the  letter  to  Earl  Talbot.  There 
is  no  evidence  that  the  assignees  of  Mr.  Bancks  ever  ap- 
plied for  the  money,  and  no  evidence  that  they  have  not 


STAFFORD  ASSIZES. 
{Crown  Side.) 

BEFORB   MR.   JUSTICE   ERSKINE. 

Begina  V,  Lewis  Wardle. 


OXFORD  SUMMER  CIRCUIT,  6  VICT.  647 

been  paid.  With  respect  to  the  debt  due  to  Mr.  Emmanuel  1342. 
Forrester^  70a  have  the  evidence  of  only  one  witness^  and 
that  is  the  only  direct  evidence  on  that  subject.  Against 
that  you  have  the  oath  of  Mr.  Parker  on  the  other  side, 
and  as  it  rests  there  that  is  not  enough.  [His  Lordship 
observed  on  the  evidence  as  to  the  other  parts  of  the  case.] 
Yon  will  say  whether  any  of  the  assignments  of  perjury  are 
proved,  and,  if  any,  you  will  specify  which. 

Verdict — ^Not  guilty. 

Ludlow,  Serjt.,  B.  V.  Richards,  and  Carrington,  for  the 
prosecution. 

Talfourd,  Serjt.,  JF,  J.  Alexander,  and  Meteyard,  for  the 
defendant. 

[Attornies — Betmet  ^  Bowen,  and  TomUmon  ^  Keary,"] 


-p  July  2Srd. 

XvOBBEBY. — ^The  prisoner  was  indicted  for  having  as-  if  during  the 
sanlted  and  robbed  Richard  Myatt  of  thirty-eight  sove-  fciony.ttlSr*' 
reigns  and  two  £5  notes,  on  the  20th  day  of  May,  1842,  fh^n*^^**' 

at  High  Offley.  hai  a  relation 

The  prisoner  had  been  arraigned  and  the  jury  sworn  thUiano 
without  any  challenge  or  objection  of  any  kind,  and  Cor*  charging^the  '* 
belt,  for  the  prosecution,  had  opened  the  case  and  examined  tiS'muit  pro. 
one  witness,  when  the  foreman  of  the  jury  stated  that  the  ^^^ 
prisoner  had  a  relation  on  the  jury. 
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1842.  Corbett,  for  the  prosecution. — ^I  submit  that  this  jury 

may  be  discharged  without  giving  any  verdict,  and  a  new 
jury  be  called  and  sworn. 

Erskine,  J.  (having  conferred  with  Tmdal,  C.  J.) — ^I 
have  conferred  with  the  Lord  Chief  Justice,  and  we  are  of 
opinion  that  I  have  no  power  to  discharge  the  jury,  and 
that  the  case  must  proceed. 

The  case  proceeded. 

Verdict— Guilty. 

Corbett  and  Allen,  for  the  prosecution. 

fF.  Johnstone  Neale,  for  the  prisoner. 

[Attoniies — ButterUm,  and  BrownJ] 


Ej 


HEREFORD  ASSIZES. 
{Gml  Side.) 

BBFORE  LORD  CHIEF  JUSTICE  TINDAL. 

Doe  on  the  Demise  of  Metrics,  Ent.^  t^.  Howells. 


If  in  a  convey.  JCiJECTMENT  to  recover  a  piece  of  land  situate  at 

ance,  A.,  the  .  , 

conveying  l*00ancn. 

SilS'/thtt  for  On  the  part  of  the  plaintiff,  a  conveyance  by  Catherine 

and  notwith.  Hill,  Mary  Hill,  and  the  Rev.  Walter  Hill,  to  the  plaintiff, 

standing  any  9^9                                                      *                r              * 

act,  matter,  or  was  put  in.    And  in  this  conveyance  the  Rev.  Walter  Hill 

committi^by  Covenanted  for  himself,  his  heirs,  executors,  and  adminis- 

^d  tiTtie.'tMi  *ra^"j  *^<^  "  fo'  w^d  notwithstanding  any  act,  matter,  or 
hirrn^r"^!'  thing  whatsoever  by  Eedgwin  Hoskins,  the  said  Catherine 

petent  witnera 

in  an  ejectment  brought  for  the  premisea  by  hii  granteei  unleu  it  be  shewn  that  the  defend* 

ant'i  title  aroee  from  some  act  of  A. 
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Hill,  Mary  HUl,  Walter  HOI,  or  Ghiy  Hill,  deceased,  done 
or  committed,"  the  said  Catherine  Hill,  &c.,  had  a  perfect 
estate  of  inheritance.  It  was  proposed  on  the  part  of  the 
plaintiff  to  examine  the  Bev.  Walter  Hill  as  a  witness. 

Ludlow,  Serjt. — I  submit  that  the  Rev.  Walter  Hill  is 
not  in  this  case  a  competent  witness  for  the  plaintiff,  as  he 
has  covenanted  for  title. 

TiNDAL,  C.  J. — He  is  a  perfectly  competent  witness, 
unless  the  defendant's  title  arises  from  some  act  of  himself, 
or  of  some  other  of  the  persons  named  in  the  covenant.  I 
shall  therefore  receive  his  evidence,  unless  you  shew  that 
the  defendant's  title  arose  from  some  act  of  the  Rev.  Walter 
Hill,  or  of  some  one  or  more  of  those  persons  who  are 
named  in  the  covenant.  You  are  the  party  making  the 
objection,  and  it  lies  on  you  to  shew  that  it  arises. 

The  Bev.  Walter  Hill  was  examined. 

Verdict  for  the  plaintiff. 

Talfourd,  Seijt.,  and  John  Gray,  for  the  plaintiff. 
Ludlow,  Serj.,  and  F.  V.  Lee,  for  the  defendant. 
[Attorniefl — Hooper  ^  Son,  and  JaektonJ] 
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1842. 


{Crown  Side.) 

BBfOEE  ME.  JUSTICE  EESEUffE, 


If  a  child  has 
been  wbdl  J 
produced  from 
the  body  of  iu 
mother,  and  the 
wilfoUy,  and  of 
malice  afore* 
thought, 
strangle  it 
wbiie  it  is  aliye, 
and  has  an  in- 
dependent dr- 
cnlation,  this 
is  morder,  al- 
though the 
child  be  stiU 
attached  to  its 
mother  by  the 
umbilical  cord. 


RSGINA  V.  MiLBOEOVOH  TeILLOB. 

JuUBDES. — ^The  indictment  consisted  of  fonr  counts, 
the  second  of  which  charged  that  the  prisoner,  being  big 
with  a  female  child,  "  did  bring  forth  the  same  aHee  f*  and 
then  proceeded  to  allege,  in  the  nsnal  form,  the  mnrder  of 
the  child  by  the  prisoner,  by  fastening  a  handkerchief 
about  its  neck  and  throat,  and  thereby  choking  and  stran- 
gling it.  The  third  count  described  the  child  as  a  certain 
illegitimate  child  ^Hhen  lately  before  bom  of  the  body  of 
the  said  Milborongh  Trilloe,'*  and  chained  the  murder  as 
in  the  second  count. 

On  the  part  of  the  prosecution  there  was  strong  evidence 
to  prove  that  the  child  had  been  wholly  produced  alive 
firom  the  prisoner's  body,  and  that  she  had  strangled  it  by 
fastening  a  handkerchief  or  some  snch  thing  round  its 
throat;  but  it  was  also  clearly  proved  by  Mr.  Wood,  the 
surgeon  who  examined  the  body  of  the  child,  that  it  must 
have  been  strangled  before  it  had  been  separated  from  the 
mother  by  the  severance  of  the  umbilical  cord :  and  it  was 
further  stated  by  Mr.  Wood  that  a  child  has,  after  breath- 
ing fully,  an  independent  circulation  of  its  own,  even  while 
still  attached  to  the  mother  by  the  umbilical  cord,  and  that 
in  his  judgment  the  child  in  question  had  breathed  fully 
after  it  had  been  wholly  produced,  and  had  therefore  an  in- 
dependent circulation  of  its  own  before  and  at  the  time  it 
was  strangled,  and  was  then  in  a  state  to  carry  on  a  sepa- 
rate existence. 

W.  H.  Cooke,  for  the  prisoner,  referred  to  the  cases  of 
Rex  V.  Enoch  (a),  and  Rex  v.  Cruichley  (ft). 

(a)  5  C.  &  P.  539.  (6)  7  C.  &  P.  814. 


The  case  was  reserved  by  the  learned  Judge  for  the  opin- 
ion of  the  fifteen  Judges^  who  held  the  conyiction  right. 
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Erskine,  J. — ^I  agree  in  the  view  of  the  law  taken  by        1^42, 
my  Brother  Parke  in  the  case  of  Bew  v.  Crutchley  ;  and  if 
it  should  become  necessary  I  shall  adopt  the  course  he  sug- 
gests in  that  case,  and  reserve  the  question  for  the  opinion 
of  the  Judges. 

W.  H.  Cooke  addressed  the  jury  for  the  prisoner. 

Erskine,  J.  (in  summing  up). — If  you  are  satisfied  that 
this  child  had  been  wholly  produced  from  the  body  of  the 
prisoner  alive,  and  that  the  prisoner  wilfully  and  of  her 
malice  aforethought  strangled  the  child  after  it  had  been 
so  produced  and  while  it  was  alive,  and  while  it  had,  ac- 
cording to  the  evidence  of  the  surgeon,  an  independent 
circulation  of  its  own,  I  am  of  opinion  that  the  charge  in 
the  second  and  third  counts  of  this  indictment  is  made 
out  against  the  prisoner,  although  the  child,  at  the  time  it 
was  so  strangled,  still  remained  attached  to  the  mother  by 
the  navel-string. 

Verdict — Guilty. 

Greaves,  for  the  prosecution. 

/F.  H.  Cooke,  for  the  prisoner. 

[Attomies — Maeefield,  and  SymondsJ] 


u  u2 
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MONMOUTH  ASSIZES. 
{Crown  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Begina  V.  Roberts. 

D.  was  in  the  J^  OROERY. — ^The  prisoner  was  indicted  for  forging  and 

bones  for  p!^"*  Uttering  a  foiled  order  for  the  payment  of  money  (which 

onV^foMhe"*  ^**  ^  ^^*  ^^  ^^^  ^^  *^®  counts  in  the  indictment)  with 

price  before  he  intent  to  defraud  John  Edward  Fisher.    The  forged  in- 

aehvered  the  .,««.- 

bones.   The      strumeut  was  in  the  followmg  form : — 
Blwe  t?t  ''  Monmouth,  June  9th,  1842. 

Mldn/fofw.,  "^^-  Fisher,— I  should  feel  greatly  ohKged  if  you  will 
and  stating  that  please  to  send  me  by  the  hearer  the  sum  of  £3,  as  I  have 
a  large  quantity  R  large  quantity  of  bones  this  week,  and  the  man  from 
didnot  at  this     Coleford  is  coming  in  to-morrow  with  ten  cwt.    I  have 

time  owe  any       about  One  ton  UOW.  "  YOUTS, 

money  to  D. :-~ 

Held,  that  thu       "  Mr.  P.  Fisher,  ''  Thomas  Davis." 

was  not  an  or-  gg  f 

der  for  the  pay-  lianwame. 

wi*thin  thTsul  ^*  appeared  that  the  prisoner  had  written  this  letter  and 
11  Geo.  4  &  forged  the  signature  of  Davis  thereto ;  and  that  Mr.  John 
s.  s.  '  '  '    '  Edward  Fisher  had,  on  the  faith  of  its  being  genuine,  paid 


the  £3  to  the  person  who  brought  it  to  him.  It  further 
appeared  that  Davis  was  a  waterman,  who  resided  at  Mon- 
mouth, and  that  he  was  in  the  habit  of  collecting  bones 
throughout  the  neighbouring  country,  and  sending  them 
to  Fisher  as  he  collected  them,  generally  by  a  waggon- 
load  or  three  tons  at  a  time ;  and  that  he  did  not  wait 
till  he  had  delivered  the  bones  before  he  got  paid,  but 
drew  on  Fisher  as  he  was  collecting  the  bones;  but  that, 
at  the  time  this  letter  was  written,  Davis  had  overdrawn 
and  had  no  money  due  to  him  from  Fisher. 
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TiNDAL,  C.  J, — I  doubt  whether  this  is  an  order  for  the         i842. 
payment  of  money  within  the  stat.  11  Geo.  4  &  1  Will.  4, 
c.  66,  8.  8,  and  I  will  reserve  this  point  for  the  considera- 
tion of  the  Judges. 

Verdict — Guilty. 

Huddleston,  for  the  prosecution. 

[Attorney — Owen.'] 


In  the  ensuing  term  the  case  was  considered  by  the 
fifteen  Judges,  who  held  the  conviction  wrong. 


GLOUCESTER  ASSIZES. 
{Cml  Side.) 

BEYOBE   LORD   CHIEF  JUSTICE   TINDAL. 


Austin  v.  Cboome  and  Another.  .      ^  ^^, 

August  Sth. 

Assumpsit  for  money  had  and  received,  with  a  count  The  person 
upon  an  account  stated.     Plea, — except  as  to  the  £5,  non  J^  ^"inherit.* 
assumpserunt,  and  as  to  that  sum  payment  of  it  into  Court.  '.°^  ^^  * 

posaeuion  of 

It  was  opened  by  R.  V.  Bichards^  for  the  plainti£P,  that,  and  it  u  no  ' 
in  the  year  1828,  Mr.  James  Croome,  who  was  not  one  of  action  founded 
the  defendants,  had  agreed  to  purchase  a  farm  called  the  ^^  **"  "s**^  ^o 

the  possession 

Saddlebags;   but  before  his  purchase  was  completed  it  of  the  deeds 
was  arranged  that  Mr.  Edward  Austin  should    buy  it,  another  person 
giving  Mr.  James  Croome  £50  for  his  purchase,  which  J^q  ^*""*^^ 
he  did,  and  by  a  subsequent  arrangement  the  property  "^^^  >n  him 
was  conveyed  by  Mr.  Edward  Austin  and  Mr.  James  inheritance. 
Croome  to  the  plaintiff,  Mr.  William  Austin,  in  fee.    The 
defendants,  Messrs.  Croome,  who  were  solicitors,  had  had 
the  deeds  of  this  property  in  their  hands,  and  would  not 
give  them  up  unless  a  sum  of  4&L  Qs.  9dL  was  paid  to  them 
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1842.  — ^^^7  claiming  a  lien  on  the  deeds  to  that  amount*  This 
sum  was  paid  by  the  plaintiff^  and  the  deeds  were  given 
up  to  him;  and  the  present  action  was  brought  for 
37/.  Os.  9d.  (the  balance  beyond  the  £5  paid  into  Coort)^ 
on  the  ground  that  whatever  claims  the  defendants  had 
on  other  persons,  they  had  no  lien  on  these  deeds  as 
against  the  plainti£P. 

On  the  part  of  the  plaintiff,  an  indenture  of  release, 
dated  the  17th  of  May,  1842,  was  put  in.  It  was  between 
Edward  Austin  of  the  first  part,  James  Croome  of  the 
second  part,  William  Austin  (the  plaintiff)  of  the  third 
part,  and  Anthony  Austin  of  the  fourth  part.  By  this 
release  the  Saddlebags  farm  was  conveyed  to  the  plaintiff 
in  fee;  but  the  residue  of  an  outstanding  term  of  1000 
years  was  assigned  to  Anthony  Austin  to  attend  and  pro- 
tect the  inheritance. 

Talfourd,  Seijt. — ^I  submit  that  the  present  plaintiff 
cannot  maintain  this  action,  as  he  has  not  the  legal  estate. 
For  the  remainder  of  this  term  of  1000  years,  the  l^al 
estate  is  in  Mr.  Anthony  Austin  and  his  representatives. 

TiNDAL,  C.  J. — ^The  charters  and  mumments  of  the  es- 
tate go  with  the  person  who  has  the  inheritance ;  and  I 
cannot  put  a  person  who  has  a  term  of  1000  years  in  a 
different  situation  from  one  who  has  a  seven  years'  lease, 
or  is  a  tenant  firom  year  to  year. 

Verdict  for  the  plaintiff. 

R.  V.  Bichards  and  F.  V.  Lee,  for  the  plaintiff. 

Taljburd,  Serjt.,  Greaves,  and  G.Jones,  for  the  defendants. 

[Attornies-'Fan  Sandau,  and  Croome  ^&m.] 


In  the  ensuing  term.  Greaves  applied  to  the  CSourt  of 
Exchequer  for  a  new  trial,  on  the  point  above  reported. 
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wlien  the  Court  refused  a  rule ;  but,  upon  other  grounds  the        iq^2. 
Court  granted  a  rule,  which  was,  after  argument,  dis* 
charged. 


MIDLAND  SUMMER  CIRCUIT,  1842. 

BEPOBE    BABON   FABKE   AND   MB.   JUSTICE   FATTE80N. 

# 

WARWICK  ASSIZES. 
( Crovon  Side,) 

BEFOBE  MB.  JUSTICE  FATTESON. 


BeOINA  V,  OVEBTON. 

JL  EBJURY. — ^The  indictment  charged,  that  before  and  at  in  an  indict- 
the  time  of  the  taking  of  the  false  oath  by  the  defendant,  ^"^y^f^' 
R.  L.,  clerk,  P.  D.  P.,  clerk,  and  H.  S.  G.,  Esq.,  ''were  commiasionew 

,  '  '  '  '1'  oftBxe«,onBn 

commissioners  acting  in  the  execution  of  certain  acts  of  appeal  of  H. 

Parliament  relating  to  the  duties  of  assessed  taxes  in  and  ^r^  torV' 

for  the  district  of  the  hundred  of  Knighton,  in  the  county  fJ^^J^on^the"* 

of  Warwick,  and  thereupon,  heretofore,  to  wit,  on"  &c.,  24thof  Novem- 

at  &c.,  "  at  a  meetmg  then  and  there  held  by  the  commis-  averred  to  be  a 

sioners  aforesaid,  for  the  purpose  of  hearing  and  deter-  don^hether*" 

mining  appeals  against  the  certificates  of  supplementary  *  "Receipt  for  the 

charges  made  by  one  John  Lee,  crown  surveyor,  in  pur-  greyhound  was 

suance  of  the  said  acts,  a  certain  appeal  of  one  William  defend^t  be- 

Hewati,  of  Ckmbjields,  in  the  district  and  county  ^foresaid,  sepi!^h\T''^ 

When  before 
the  commissioners,  the  defendant  swore  that  he  bought  the  greyhound  of  H.  on  the  6th  of  Sep- 
tember, and  had  a  receipt  for  the  price  before  the  12th  of  that  month.  It  was  objected  that  the 
sale  of  the  greyhound  was  the  only  material  fact,  that  the  receipt  was  immaterial,  and  that  the 
12th  of  September  was  an  immaterial  day : — Heid,  that  the  receipt  was  material,  and  that  it  was 
properly  laid  that  it  was  a  material  question  whether  the  receipt  was  given  on  the  12th  of  September. 

Every  question  on  cross-examination  of  a  witness,  which  goes  to  his  credit,  is  material. 

On  a  crown  case  reserved,  the  Judges  will  not  allow  the  prisoner's  counsel  to  argue  objections 
that  are  apparent  on  the  face  of  the  indictment,  but  will  leave  the  prisoner  to  his  writ  of  error. 
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1842.  ^  duefcrm  of  law  came  en  to  be  heard,*'  and  that  the  de- 
fendant appeared  before  the  commissioners  ''  as  a  witnea 
for  and  on  behalf  of  the  said  William  Hewatt^  upon  the 
hearing  of  the  appeal  aforesaid/'  and  was  swom^  and  **  that 
upon  the  hearing  of  the  said  appeal,  it  then  and  there 
became  and  was  a  material  question  whether  a  certain 
receipt  then  and  there  produced  by  the  said  J.  O.  was 
giyen  to  him  before  the  12th  day  of  September  then  last 
past  '/*  that  the  defendant  ''  falsely,  corruptly,  knowingly, 
and  wilfully  **  swore  ''  that  the  receipt  aforesaid  was  given 
to  him  the  said  J.  O.  before  the  12th  day  of  September 
aforesaid,''  whereas  in  truth  it  was  not,  as  the  defendant 
well  knew;  and  so  the  defendant,  on  &c.,  at  &c.,  ''in 
manner  and  form  aforesaid,  fakely  and  wickedly  did  commit 
wilful  and  corrupt  perjury." 

It  was  proved,  that  at  the  commissioners'  meeting  evi- 
dence was  given  that  William  Hewatt  and  the  defendant 
were  coursing  with  two  greyhounds  on  the  24th  of  No- 
vember, 1841,  and  that  one  of  the  dogs  had  been  Hewatt's, 
who  had  no  game  certificate;  that  on  the  28th  of  No^ 
vember  he  was  surcharged  for  a  greyhound,  and  that  on 
his  appealing  to  the  commissioners  against  this  surcharge, 
he  stated  that  the  dog  had  been  sold  to  the  defendant  long 
before,  and  he  called  the  defendant  as  a  witness  before  the 
commissioners  to  prove  it.  It  further  appeared,  that  the 
defendant  swore  before  the  commissioners  that  he  bought 
the  dog  of  Hewatt  on  the  6th  of  September,  1841,  and  he 
produced  a  receipt  for  the  purchase-money,  5/.  5^.,  bearing 
that  date ;  and  that  he  was  asked  by  Mr.  Lee,  the  sur- 
veyor, whether  the  receipt  was  given  at  the  time  of  the 
sale,  and  he  said  it  was  not,  but  a  few  days  after;  and  on 
his  being  pressed,  he  said  that  it  was  given  to  him  before 
the  12th  of  September ;  and  on  Mr.  Lee  pointing  out  that 
the  stamp  on  the  receipt  bore  date  the  18th  of  November, 
1841,  and  saying  that  the  defendant  must  be  mistaken,  the 
defendant  still  persisted  in  his  statement,  and  swore  posi- 
tively that  the  receipt  was  given  to  him  before  the  12th  of 
September. 
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ETidence  was  given  by  officers  from  the  Stamp-office, 
that  the  paper  on  which  the  receipt  was  written  was 
stamped  on  the  18th  of  November,  1841,  and  could  not 
have  been  issued  firom  the  Stamp-office  before  that  day. 

W,  T.  8.  Daniel,  for  the  defendant. — I  submit  that  the 
materiality  of  the  question  as  stated  in  the  indictment  has 
not  been  shewn.  The  indictment  states  that  it  was  a  ma- 
terial question  whether  the  receipt  had  been  given  before 
the  12th  of  September;  now  the  material  question  was, 
whether  the  dog  was  Hewatt's  or  the  defendant^is  on  the 
24th  of  September,  the  day  of  the  coursing.  It  has  not 
been  disproved  that  there  was  a  sale  of  the  dog  on  the  6th 
of  September,  as  sworn  by  the  defendant;  and  if  there  was, 
the  time  of  the  giving  of  the  receipt,  or  even  the  fact  id 
any  receipt  having  been  given  at  all,  was  immaterial.  It 
ought  to  have  been  alleged  in  the  indictment  that  there 
was  no  such  sale,  or  at  all  events  it  should  have  been  so 
proved  in  order  to  make  the  question  as  to  the  time  of  - 
giving  the  receipt  material. 

Fattebon,  J.  (after  having  conferred  with  Parke,  B.) — 
My  Brother  Parke  and  myself  both  think  that  the  mate- 
riality of  the  question  as  laid  in  the  indictment  has  been 
sufficiently  shewn. 

Verdict — Guilty. 

fV.  T.  8,  Darnel  moved  an  arrest  of  judgment  on  three 
grounds ;  first,  that  there  was  no  allegation  in  the  indict- 
ment negativing  the  sale  of  the  dog;  second,  that  in  the 
concluding  part  of  the  indictment  it  was  not  alleged  that 
the  defendant  did  thereby  ''  wilfully  and  corruptly''  com- 
mit wilful  and  corrupt  peijury,  but  only  that  he  ''  falsely 
and  wickedly'*  committed  wilful  and  corrupt  peijury; 
third,  that  the  perjury  consists  in  the  intention,  which  is 
expressed  by  the  adverb  in  the  last  sentence,  and  not  by 
the  adjectives,  and  that  the  adverbs  used  in  the  body  of  the 
indictment  would  not  help  the  defect. 
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1842.  Pattebon^  J. — ^I  BliaU  OTerroIe  these  objections,  and  I 

will  reserve  the  point  as  to  the  materiality  for  the  consi- 
deration of  the  fifteen  Judges^  and  (though  properly  matter 
for  a  writ  of  error)  I  will  mention  the  other  points,  that 
the  Judges  may^  if  they  think  proper,  give  their  opinions 
upon  them. 

Sentence — Seven  years'  transportation. 

AdamSj  Seijt.,  and  J.  HiUyard,  for  the  prosecution. 
JV.  T.  8.  Daniel  and  A.  Adams,  for  the  defendant. 
[Attomies — Pode  ^  Hayme$t  and  WUvmIJ} 

BErOBE  LOBD  DENMAN,  C.  J.,  TINDAL,  C.  J.,  LOBB  ABIN6BB, 
C.  B.,  PATTESON,  J.,  GURNET,  B.,  WILLIAMS,  J.,  COLE- 
BIDGE,  J.,  COLTMAN,  J.,  ERSBINE,  J.,  MAULE,  J.,  AND 
BOLFE,  B. 

W.  T.  8.  Daniel,  for  the  defendant — ^I  propose,  first,  to 
advert  to  the  objections  which  appear  on  the  face  of  the 
indictment.  It  is  stated  in  the  indictment  that  there  was 
an  appeal  of  William  Hewatt  before  the  commissioners,  but 
not  what  the  subject  of  that  appeal  was. 

Patteson,  J. — ^This  point  occurred  to  me  at  the  Assises. 

TiNDAL,  C.  J. — ^This  is  properly  a  ground  for  a  writ  of 
error ;  and  if  we  were  to  decide  against  you  here,  you  would 
bring  a  writ  of  error. 

JV.  71  8.  Daniel — The  prisoner  would  undertake  to 
bring  no  writ  of  error  (a). 

TiNDAL,  CJ  J. — ^We  cannot  take  the  undertaking  of  a 
prisoner. 

(ff)  See  the  case  of  R,  v.  Purehate,  antei  p.  6I7« 
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W.  71  jS.  Darnel. — ^The  objection^  that  the  averment  of  ig42. 
materiality  was  not  sufficiently  proved^  is  not  upon  the 
record ;  and  with  respect  to  that^  the  allegation  is,  that  it 
was  a  material  question,  whether  a  certain  receipt  was 
given  before  the  12th  of  September.  Now,  on  the  assump- 
tion that  the  dog  was  sold  on  the  6th,  which  was.  not  dis- 
proved, it  is  wholly  immaterial  whether  the  receipt  was 
given  before  or  after  the  12th. 

Lord  Abinoer,  C.  B. — The  whole  matter  turned  on  the 
credit  of  the  witness,  and  he  tries  to  support  his  credit  by 
false  evidence.  The  receipt  is  to  confirm  his  evidence,  and 
he  swears  it  was  given  before  the  12th.  If  that  were  true, 
the  proof  would  be  decisive.  I  think  you  cannot  make 
anything  of  this  point. 

Williams,  J. — ^The  time  when  this  receipt  is  given  is  a 
step  in  the  proof. 

Lord  Denman,  C.  J. — ^You  cannot  dispute  that  every 
thing  that  comes  out  at  a  trial  is  material,  if  it  goes  to 
the  credit  of  the  witness. 

Lord  Abinoeb,  C.  B. — ^Every  question  of  cross-exami« 
nation,  which  goes  to  the  credit  of  the  witness,  is  material. 
If  a  witness  were  asked,  in  cross-examination,  whether  he 
was  in  such  a  place  at  such  a  time,  and  he  denies  it,  that 
would  be  material  if  it  went  to  his  credit  (J).    In  the 

(ft)  In  the  case  of  i^tfx  v.  Greepe^  was  material  to  the  issue,  for  if  it  is 

2  Salk.  5 1 3,  Lord  Holt  held,  **  that  but  circumstantially  material,  it  will 

if  a  man  gives  evidence  to  the  ere-  be  perjury.    For  if  A.  swears  that 

dit  of  a  witness,  though  this  be  not  B.  delivered  a  deed  in  a  blue  coat, 

the  issue,  yet  'tis  perjury  ;"  and  when  in  truth  he  was  in  a  red,  this 

from  the  report  of  the  same  case,  will  be  perjury,  for  a  witness  swears 

1  Ld.  Raym.  256,  (nom.  Bex  v.  to  the  circumstances ;  so,  if  a  wit- 

Griepe),  it  appears  that  his  Lord-  ness  swears  to  the  credit  of  another 

ship  "  was  of  opinion  that  it  is  not  witness,  if  it  be  false,  it  will  be 

necessary  to  appear  in  an  informa-  perjury,  if  it  conduces  to  the  proof 

tion  for  perjury  to  what  degree  the  of  the  point  in  issue." 
point  in  which  the  man  is  perjured 
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1842.  present  case^  if  they  could  not  have  contradicted  the 
witness  by  the  date  on  the  stamp,  the  receipt,  confirming 
his  evidence,  would  have  made  out  the  case  before  the 
commissioners. 

W.  T,  S.  Damd. — ^Your  Lordships  being  against  me  on 
this  point,  my  client  must  upon  the  other  points  apply  far 
a  writ  of  error,  as  your  Lordships  have  suggested. 

Patteson,  J. — The  writ  of  error  should  be  sued  out 
promptly;  and  if  it  be  so,  I  will  take  care  that  the 
prisoner  is  not  removed  from  his  present  custody  till  it  is 
decided  (c). 

(c)  A  writ  of  enx>r  was  sued  not  sufficiently  appear  upon   the 

out,  and  after  argument  in  Hilary  face  of  ^he  indictment  that  the  false 

Term,  1843,  the  Court  of  Queen's  swearing  took  place  in  a  judidai 

Bench  gave  judgment  for  the  de-  proceeding  hefiire  a  competent  tri- 

fendant,  on  the  ground  that  it  did  hunal. 
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STAFFORD  SPECIAL  COMMISSION,  1842(a). 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL,   BARON    PARKE^   ANB 
BARON   ROLFE. 


Beoina  V.  Harris,  and  Twenty-eight  Others. 


Oci.8. 


Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  so,  s.  8,  for  felo-  If  rioten  destroy 
niously  demolishing  a  house.  The  first  count  of  the  indict-  thiB^ua  fe-*"' 

loniouf  demo- 
lition of  it 
within  the  staL  7  &  S  Geo.  4,  c.  80,  a.  8,  and  the  persons  ^Ity  of  such  an  olftnce  may  be  con« 
victed  on  an  indictment  founded  on  that  enactment,  and  need  not  be  indicted  for  arson  under 
sect.  2  of  that  statute. 

If  in  a  case  of  feloniously  demolishing  a  house  by  rioters,  it  appears  that  some  of  the  prisoners 
set  fire  to  the  house  itself,  and  that  others  carried  furniture  out  of  the  house  and  burnt  it  in  a 
fire  made  on  a  gravel  walk  on  the  outside  of  the  house,  it  will  be  for  the  jury  to  say  whether  the 
latter  were  not  encouraging  and  taking  part  in  a  general  design  of  destroying  the  house  and 
furniture,  and  if  so  the  jury  ought  to  convict  them. 


(a)  The  following  is  an  extract 
of  the  charge  of  the  Lord  Chief  Jus- 
tice to  the  grand  jury  on  this  spe- 
cial commission : — 

"  Gentlemen,  it  is  not  our  design, 
nor  indeed  have  ve  sufficient  in- 
formation on  the  subject,  if  we 
proposed  to  do  so,  to  trace,  with 
any  particularity,  the  origin  or 
exact  progress  of  those  violations 
of  the  law  which  have  taken  place 
within  this  county,  and  which  will 
shortly  be  brought  imder  your  con- 
sideration. It  is  fully  sufficient  for 
our  present  purpose  to  give  a  gene- 
ral outline  of  those  transactions, 
drawn  from  the  depositions  taken 
before  the  magistrates,  the  only 
legitimate  source  of  information  to 


which  we  have  bad  access.  It  ap- 
pears that  about  the  middle  of  tbe 
month  of  August  last  the  workmen 
employed  in  many  of  the  collieries, 
and  alto  in  many  of  the  various 
manufactories  established  in  this 
county,  had  become  dissatisfied  as 
well  with  the  amount  of  wages  al- 
lowed by  their  employers  as  in  some 
instances  with  certain  reguhitions 
under  which  they  were  placed  in 
the  course  of  their  employment; 
and  that  for  the  purpose  of  com- 
peUing  tbeir  masters  to  allow  them 
greater  wages,  and  to  alter  tbe  re- 
gulations by  which  they  thought 
themselves  aggrieved,  they  refused 
to  continue  to  work  at  the  various 
employments  in  which  they  had 
been  engaged;   that   in  a  short 
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ment  charged  the  prisoners  with  having,  on  the  15th  of 
August,  1842,  feloniously  demolished  and  destroyed  the 


time,  not  contented  with  umply  re- 
fusing to  work,  they  proceeded,  by 
threats,  intimidation,  and  TiolenoCi 
to  compel  other  woikmen,  who  were 
willing  to  continue  to  work,  to 
join  the  number  of  thoee  who  were 
diioontented.  It  appears  fbrther, 
that  whilst  large  bodies  of  the  work- 
men, perpetually  increasing  in  num- 
ber, were  thus  collected  together, 
in  a  state  of  idleness,  and,  of  conse- 
quence, destitution,  certain  stran- 
gers^  persons  altogether  uncon- 
nected with  them  in  interest,  ap- 
peared amongst  them,  and  by  ad- 
dresses made  to  them  against  the 
religion,,  the  law,  and  the  Govern- 
ment, excited  them  to  a  state  of 
dissatis&ction  with  all  the  esta- 
blished institutions  of  the  country, 
and  laboured  to  persuade  them  to 
persist  in  their  refusal  to  return  to 
their  employment,  as  the  sure,  and 
effectual,  and  only  means  of  redress- 
ing the  evils  by  which  they  were 
oppressed,  and  of  obtaining  their 
just  rights,  called  by  the  speakers 
the  'People's  Charter/  It  ap- 
pears that  after  such  addresses  had 
been  made,  in  some  places  tumult 
and  disorder  forthwith  ensued 
amongst  the  assembled  multitudes, 
to  the  great  terror  and  alarm  of  the 
quiet  and  peaceable  part  of  the 
community.  In  other  places  large 
bodies  of  the  workmen,  so  collected 
together,  proceeded  to  acts  of  open 
violence  and  breaches  of  the  law,  in 
some  instances  against  the  persons 
of  the  subjects  of  the  Queen,  by 
beating  some,  cutting  and  maiming 
and  robbing  otiiers,  and  sometimes 
against  their  property,  by  acto  of 
theft  and  plunder,  by  forcibly  break- 


ing into  the  dwelling^hooaes  of  in- 
dividuals by  day  and  by  night,  by 
the  destruction  of  dwelling^-hoases 
by  actual  demolition  or  by  fire.  It 
has  already  been  intimated  that  we 
conceive  it  to  be  no  part  of  our  pro- 
vince on  this  occasion  to  discuss 
the  justice  of  the  complaints  made 
by  the  workmen  against  their  em- 
ployers, or  to  decide  upon  the  me- 
rits of  the  dispute  between  them. 
Our  direct  and  more  useful  coarse 
will  be  to  endeavour  to  expound 
the  law  as  it  applies  itself  to  die 
several  cases  arising  out  of  these 
unhappy  transactions,  upon  which 
you  will  be  required  to  exerdse 
your  judgments.  And  the  fint  ob- 
servation that  arises  is,  that  if  the 
workmen  of  the  several  collieiies 
and  manufactories,  who  complained 
that  the  wages  which  they  received 
were  inadequate  to  the  Talne  of 
their  services,  had  assembled  them- 
selves peaceably  together  for  the 
purpose  of  consulting  upon  and  de- 
termining the  rate  of  wages  or 
prices  which  the  persons  present  at 
the  meeting  should  require  for  their 
work,  and  had  entered  into  an 
agreement  amongst  themselves  for 
the  purpose  of  fixing  such  rate,  they 
would  have  done  no  more  than  the 
law  allowed.  A  combination  for 
that  purpose,  and  to  that  extent  (if 
indeed  it  is  to  be  called  by  that 
name),  is  no  more  than  is  reoo^ 
nised  as  legal  by  the  statute  6  Geo. 
4 ;  by  which  statute  also  exactly 
tiie  same  right  of  combination,  to 
the  same  extent,  and  no  further,  is 
given  to  the  masters  when  met  to- 
gether, if  they  are  of  opinion  the 
rate  of  wages  is  too  high.    In  the 
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for  beginning  to  demolish  and  destroy  the  house. 
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case  supposed — ^that  is,  a  dispute 
between  the  masters  and  the  work- 
men as  to  the  proper  amount  of 
-wages  to  he  given — ^it  was  prohahly 
thought  hy  the  legislature,  that  if 
the  workmen  on  the  one  part  refused 
to  work,  or  the  masters  on  the 
other  refused  to  employ,  as  such  a 
state  of  things  could  not  continue 
long,  it  might  fairly  he  expected 
that  the  party  must  ultimately  give 
way  whose  pretensions  were  not 
founded  in  reason  and  justice — ^the 
masters  if  they  offered  too  little, 
the  workmen  if  they  demanded  too 
much.  But,  unfortunately  for  them- 
selves and  others,  those  who  were 
discontented  did  not  rfesthere.  Not 
satisfied  with  the  exercise  of  their 
own  right  to  withhold  their  own  la- 
bour if  they  were  discontented  with 
the  price  they  received  for  it,  they 
assumed  the  power  of  interfering 
with  the  right  which  others  possessed 
— of  exercising  their  discretion  upon 
the  same  point;  and  accordingly  you 
will  have  numerous  cases  laid  he- 
fore  you  in  which  laige  bodies  of 
dissatisfied  workmen  interfered  by 
persona]  violence,  and  by  threats 
and  intimidation,  to  compel  others, 
who  were  perfectly  willing  to  con- 
tinue to  labour  in  their  callings  at 
the  rate  of  wages  then  paid,  to  de- 
sist from  their  work,  to  leave  the 
•mine  or  manufactory,  and  against 
their  own  will  to  add  themselves  to 
the  numbers  of  the  discontented 
party,  than  which  a  more  glaring 
act  of  tyranny  and  despotism  by 
one  set  of  men  over  their  fellows 
cannot  be  conceived.  If  there  is 
one  right  which,  beyond  all  others, 
the  labourer  ought  to  be  able  to  call 


his  own,  it  is  the  right  of  the  exer- 
tion of  his  own  personal  strength 
and  skill,  in  the  full  enjoyment  of 
his  own  free  will,  altogether  un- 
shackled by  the  control  or  dictates 
of  his  fellow-workmen ;  yet,  strange 
to  say,  this  very  right,  which  the 
discontented  workman  claims  for 
himself  to  its  fuUest  extent,  he  does, 
by  a  blind  perversity  and  unaccount- 
able selfishness,  entirely  refuse  to 
his  fellows  who  differ  in  opinion 
from  himself.  It  is  unnecessary  to 
say,  that  a  course  of  proceeding  so 
utterly  unreasonable  in  itself,  so  in- 
jurious to  society,  so  detrimental  to 
the  interests  of  trade,  and  so  oppres- 
sive against  the  rights  of  the  poor 
man,  must  be  a  gross  and  flagrant 
violation  of  the  law,  and  must  be 
put  down,  when  the  guilt  is  esta- 
blished, by  a  proper  measure  of 
punishment  But,  even  without 
any  evidence  that  .combination  is 
the  object  or  purpose  of  the  meet- 
ing, if  a  large  body  of  the  people 
assemble  themselves  together  for 
the  purpose  of  obtaining  any  par* 
ticular  end,  and  conduct  themselves 
in  a  turbulent  manner,  either  ac- 
companied with  acts  of  violence,  or 
with  threats  and  intimidation  cal- 
culated to  excite  the  terror  and 
alarm  of  the  Queen's  subjects,  this 
is  in  itself  a  riot,  whether  the  end 
and  object  proposed  be  a  just  and 
legitimate  one  or  not  If,  therefore, 
bills  should  be  brought  before  you 
charging  individuals  with  riot,  for 
the  purpose  of  raising  the  rate  of 
wages,  and  the  evidence  should 
shew  the  conduct  of  the  parties  to 
have  been  of  the  description  just 
adverted  to,  the  offence  of  riot  is 
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It  appeared^  that,  on  the  15th  of  Aognat,  1842^  there 
waa  a  meeting  at  a  phioe  called  Crown  Bank,  at  which 


complete  hi  point  of  law.  There 
18  another  description  of  offence 
which  wiU  prohably  be  snbmitted 
to  yoor  coniideratioB — ^namely,  the 
exciting  and  encouraging  huge 
maweii  of  the  people  by  meani  of 
■editioufl  and  inflammatory  speechee 
to  commit  acts  of  violence  and  to 
break  the  peace.  If  such  charges 
are  brought  forward,  it  must  be  left 
to  your  own  good  sense  to  distin- 
guish between  an  honest  declaration 
of  the  speaker's  opinion  upon  the 
political  subjects  on  which  he  treats 
^-a  free  discussion  on  matters  that 
concern  the  public,  as  to  which  full 
allowance  should  be  made  for  the 
seal  of  the  speaker,  though  he  may 
somewhat  exceed  the  just  bounds  of 
moderation ;  and,  on  the  other 
hand,  a  wicked  design,  by  inflam- 
matory statement  and  crafty  and 
subtle  aiguments,  to  poison  the 
minds  of  the  hearers  and  render 
them  the  instruments  of  mischief. 
He  that  addresses  himself  to  a 
crowded  auditory  of  the  poorer 
class,  without  employment  or  occu- 
pation, and  brooding  at  the  time 
over  their  wrongs,  whether  real  or 
imaginary,  will  not  want  hearers 
ready  to  believe  and  apt  followers 
of  mischievous  advice.  You  will 
consider,  therefore,  the  language 
that  is  employed  on  such  an  occa- 
mon;  if  it  consists  of  broad  and 
bold  assertion,  unfounded  in  fact ; 
if,  in  discussing  religions  topics,  you 
find  the  speaker  endeavouring  to 
be  sprightiy  and  facetious  on  those 
subjects  which  make  wise  and  good 
men  serious ;  if,  instead  of  argu- 
ment, he  deals  only  in  sneers  ajid 
sarcasm,  it  will  be  for  yourselves  to 


say  whether,  under  sodi  ciream- 
stances,  the  party  diaigcd  with  the 
offence  is  an  honest  but  wiistiikfn 
man,  or  whether  he  is  wickedfy  in- 
tending to  bring  the  religioii,  laws, 
and  government  of  the  connfciy  into 
contempt,  and  to  teach  the  hearen 
todespise  all  those  institntioiis  whidi 
it  is  their  duty  to  hold  in  respect 
and  veneration.  Gentiemeo,  it  hM 
been  already  stated,  that,  in  the 
multiplicity  of  chaiges  which  spring 
out  of  the  transactions  above  ad- 
verted to,  some  will  i^»pear  for  as- 
saults ;  some  for  thefelooioua  a&noe 
of  cutting  and  maiming  with  intent 
to  do  grievous  bodily  harm ;  some 
for  robbery  by  violence  and  force; 
some  for  theft ;  some  for  breaking 
into  the  dweUing-house  by  night  or 
by  day ;  some  for  a  riotous  assem- 
bling, and  beginning  to  demolish, 
or  actually  demolishing,  the  dwell- 
ing-houses of  magistrates  and  cler- 
gymen, tiie  offices  connected  with 
the  police  establishments,  and  the 
private  houses  of  individuala;  some 
charges  also  for  efibcting  similsr 
works  of  destruction  by  means  of 
fire.  But  it  would  be  tedious,  and, 
at  the  same  time,  altogether  un- 
necessary, to  enlarge  upon  the  law 
by  which  those  offences  axe  icgn- 
lated,  more  especially  to  gentlemen 
as  well  experienced  as  yourselves  in 
the  ordinary  business  of  the  asuzes. 
One  observation  only  shall  be  made 
which  relates  to  every  species  of 
offence  committed  by  several  acting 
in  concert  and  company  together — 
namely,  that  if  many  are  present 
at  the  time  when  the  breach  of  the 
law  takes  place,  having  one  com- 
mon design  in  view,  and  acting 
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seditious  language  was  used;  and  that  a  mob  proceeded 
from  thence  to  the  police  office  at  Hanley,  which  they 
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with  common  consent,  although 
they  do  not  all  take  share  in  the 
performance  of  the  very  act  which 
is  the  suhject  of  the  indictment,  yet 
by  affording  comitenance^  encour- 
agementy  and  protection  to  the  per- 
sons who  actually  perpetrate  the 
crime,  they  are  all  equally  guil^  in 
the  eye  of  the  law.  Bat  there  is 
one  case  in  the  calendar  to  which, 
for  the  purpose  of  avoi^g  any 
interruption  in  the  general  view 
of  the  transactions  which  have 
taken  place  in  this  county^  I 
have  not  yet  adverted — I  mean 
the  case  of  one  William  Ellis, 
who  has  been  committed  by  the 
magistrates  on  a  chaige  of  high 
treason ;  and  as  we  are  not  aware 
whether  bills  of  indictment  may  not 
poflsibly  be  presented  against  that 
person,  and  perhaps  others  also  who 
appear  upon  the  depositions  to  stand 
in  the  same  predicament  for  the  of- 
fence of  high  treason,  it  becomes 
necessary  that  the  principles  of  the 
law,  so  far  as  it  relates  to  the 
species  of  treason  upon  which  the 
charge,  if  preferred*  will  probably 
be  founded,  should  be  laid  before 
you  with  sufficient  precision  to  en- 
able you  to  determine  whether  the 
accusation  is  so  far  established  that 
the  parties  accused  ought  to  be  put 
upon  their  trial  for  that  o£fence. 
Gentlemen,  the  precise  species  of 
high  treason  upon  which  the  charge, 
if  made,  must  rest,  is  either  that  of 
levying  war  against  Her  Majesty  in 
her  realm,under  the  statute  of  Edw. 
III.,or  that  for  whichEllis  was  com- 
mitted,— ^namely,  '*  the  compassing 
and  intending  to  levy  war  against 
the  Queen  within  her  realm,  in  or- 


der by  force  or  constraint  to  com*- 
pel  her  to  change  her  measures  or 
counsels;"  which  latter  offence 
was  first  made  substantive  treason 
by  the  more  recent  statute  36th 
George  III.  c.  7,  made  perpetual 
by  a  subsequent  act.  You  are  well 
aware  that,  at  least  as  early  as  the 
statute  25th  Edward  III.,  and 
thence  down  tc  the  present  time, 
the  bare  compassing  or  imagining 
the  death  of  the  Sovereign,  when 
proved  by  any  open  or  overt  act, 
has  amounted  to  high  treason.  For, 
where  the  life  or  personal  safety 
of  the  Sovereign  is  concerned,  so 
precious  has  it  always  been  held  in 
the  eye  of  the  law,  that  the  bare 
intention  or  imagination  of  the 
heart,  to  put  it  m  jeopardy,  although 
no  injurious  consequences  follow 
from  such  intention,  when  proved 
by  an  overt  act,  has,  of  itself,  and 
alone,  constituted  the  treason.  By 
that  statute  also,  the  levying  of  war 
within  the  realm,  when  proved  by 
an  overt  act,  is  made  a  distinct  and 
substantive  species  of  treason.  But 
the  mere  ^'compassing  "  or  '*  intend- 
ing to  levy  war,"  that  is,  the  mere 
purpose  or  design  of  the  mind  or 
will  to  commit  that  crime,  was 
never  made  a  specific  treason  until 
the  statute  36Ui  George  III.  c.  7, 
and  then  only  "where  such  com-^ 
passing  or  intention  is  expressed, 
uttered,  or  declared,  by  publishing 
any  printing  or  writing,  or  by 
any  overt  act  or  deed."  Now,  the 
only  or  principal  evidence  of  trea* 
son  stated  in  the  depositions  is  the 
uttering  of  violent  and  inflamma- 
tory speeches  to  the  assembled 
multitude.    But  it  is  to  be  obeer- 
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broke  open,  and  after  arming  themselves  with  the  cutlasses 
and  staves  which  they  found  there,  proceeded  to  the  house 
of  theKev.Dr.Vale^at  Longton,  near  Stoke-upon-Trent,  and 
after  asking  for  a  sovereign,  which  was  not  given  them,  they 
broke  into  the  house  through  the  study  window,  demolished 
all  the  windows,  and  set  fire  to  the  house.  It  was  proved 
by  the  Kev.  Dr.  Yale,  that  the  crowd  were  armed  with 
staves,  hatchets,  bludgeons,  and  a  sword,  and  were  making 


ved,  tliat  the  mere  epeaking  and 
uttering  of  worda,  considered  by 
itself,  and  abstractedly,  and  with- 
out reference  or  connexion  with 
any  act  or  design,  however  wicked 
and  atrocious  those  words  may  be, 
is  not  an  act  of  treason.  The 
judges,  on  a  reference  made  to 
them  in  the  4th  year  of  Charles 
I.,  upon  the  subject  of  words  spo- 
ken by  one  Pyne,  certified  unani- 
mously, 'that  though  the  words 
were  as  wicked  as  might  be,  yet 
they  were  no  treason,  for  unless  it 
be  by  some  particular  statute  no 
words  will  be  treason.'  On  the 
other  hand,  however,  where  words 
are  uttered  and  spoken  with  refer- 
ence to  any  treasonable  plan  or 
design  already  laid,  and  in  the 
contemplation  of  the  speaker,  if 
they  are  words  of  exhortation  or 
encouragement  to  carry  into  effect 
such  plan  or  design,  such  speaking 
and  uttering  of  words  is  strictly 
and  properly  an  overt  act  of  trea- 
son, being  the  means  made  use  of 
to  effect  the  treasonable  purpose; 
although,  even  in  that  case,  the 
more  precise  and  accurate  mode  of 
expression  would  seem  to  be,  that 
the  plan  or  design  is  the  treason 
and  the  words  of  encouragement 
and  incitement  are  evidence  of  the 
existence  of  it  It  will  be  for  you, 
therefore,  to  say,  supposing  no  fur- 


ther evidence  is  given  than  that  of 
words  uttered,  supposing  there  is 
no  proof  laid  before  you  of  any 
existing  plan  to  subvert  the  author- 
ity of  the  Queen,  the  established 
order  of  government,  or  the  laws  of 
the  land, — ^whether,  from  the  mere 
speaking  and  uttering  of  the  words 
by  the  party  chaiged  with  treason, 
you  can  feel  yourselves  authorised 
to  infer  that  at  the  time  the  words 
were  uttered  there  did  exist  a  de- 
liberate design  in  the  mind  of  the 
speaker  to  effect  any  of  those  wicked 
purposes,  and  that  the  speech  was 
made  by  him  to  induce  the  heareis 
to  take  up  arms,  or  to  use  foioe  and 
violence  for  the  purpose  of  canying 
such  design  into  effect;  you  must 
determine  for  yourselves  whether 
such  IB  the  safe  conclusion  at  which 
you  can  arrive  upon  such  evidence 
alone,  or  whether  the  words  are  not 
rather  to  be  considered  as  the  pro- 
duction of  a  heated  and  distempered 
mind,  thrown  out  at  the  moment 
rashly  and  hastily — ^words,  indeed, 
'  as  wicked  as  might  be,'  as  was 
said  in  Pyne's  case,  but  words  spo- 
ken without  reference  to  any  formed 
design  or  settled  purpose  in  the 
heart  of  the  speaker.  In  the  latter 
mode  of  viewing  them  they  would 
not  constitute  an  act  of  treason,  bat 
be  punishable  as  a  high  misde 
or  only. 
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a  great  noise;  and  that  a  fire  was  kindled  on  the  gravel  i^^^ 
walk  in  the  front  of  his  house,  and  articles  of  furniture 
brought  from  the  house  and  burnt  in  it,  and  also  the 
bouse  itself  set  on  fire;  and  that,  on  his  going  to  the 
bouse  on  the  next  day,  he  found  that  fires  had  been  lighted 
on  the  floors  of  the  study,  school-room,  dining  and  drawing 
rooms,  kitchen,  and  two  bed-rooms,  and  that  the  house 
was,  in  consequence,  rendered  totally  uninhabitable.  With 
respect  to  some  of  the  prisoners,  the  evidence  was,  that 
they  actually  set  fire  to  the  house  itself;  but  with  respect 
to  others,  it  was  proved,  that  they  were  present  and  car- 
ried articles  of  furniture  out  of  the  house,  and  put  them  on 
the  fire  which  was  on  the  gravel  walk. 

TiNDAL,  C.  J.,  (in  summing  up.) — ^The  stat.  7  &  8  Qeo.  4, 
c.  30,  s.  8,  in  the  first  place  enacts,  that  if  persons  riotously 
and  tumultuously  assembled  together  to  the  disturbance  of 
the  public  peace,  demolish  or  pull  down  a  house,  or  begin  to 
demolish  or  pull  down  a  house,  &c.  they  shall  be  guilty  of  fe- 
lony, and  those  words  would  rather  point  to  a  demolition  of 
the  house  by  separating  from  each  other,  by  pulling  dovm, 
the  materials  of  which  the  house  is  composed;  but  the  statute 
has  also  words  of  much  larger  signification,  which  are,  ^'de- 
stroy "  or  "  begin  to  destroy/'  Now,  it  is  impossible  to  say 
that  there  can  be  any  greater  element  of  destruction  than 
that  of  fire.  There  is  no  doubt,  therefore,' that,  whether  the 
intention  of  the  parties  was  to  demolish  and  destroy  by 
pulling  down  the  materials  of  the  house,  or  by  reducing 
the  house  to  a  useless  state  for  habitation  by  the  agency  of 
fire,  the  offence  is  completely  the  same  with  respect  to 
those  parties  who  are  implicated  in  the  transaction.  There 
are  two  classes  of  cases  to  which  the  evidence  here  applies, 
but  both  of  them  are  proper  for  your  consideration — ^the 
one,  consisting  of  those,  in  which  persons  are  proved  to 
have  been  actually  setting  fire  to  the  house  itself,  or  feeding 
and  supplying  the  fire  with  fresh  materials  from  time  to 
time ;  the  other,  consisting  of  those,  where  persons  threw 
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1842.  articles  of  fumitore  into  the  fire  which  was  made  on  the 
outside  of  the  house.  With  respect  to  the  former  there 
can  be  no  doubt^  and  as  to  the  latter,  it  will  be  for  you  to 
saj  how  fieur  those  persons,  although  they  were  not  actually 
employed  in  feeding  the  fire  which  was  existing  in  the 
house,  were  there  with  a  knowledge  of  what  was  going  on, 
encouraging,  taking  part  in,  and  endeavouring  to  complete 
that  which  may  have  been  the  general  design  of  thoee  who 
were  assembled,  namely,  the  destruction  of  the  house  and 
the  furniture  in  it.  And  in  order  to  make  out  the  charge 
against  the  prisoners  you  must  be  satisfied  either  that  they 
were  the  very  parties  who  actually  did  destroy  and  demolish, 
or  begin  to  destroy  and  demolish  this  house  by  the  agency  of 
fire,  which  was  the  intention  of  the  mob,  or  that  th^  being 
on  the  spot  at  the  time,  were  taking  such  steps  in  the 
transaction  that  they  may  be  said  to  have  encouraged  and 
assisted,  and  by  their  acts  to  have  aided  and  abetted,  in 
the  object  and  design  of  destroying  or  beginning  to  de* 
stroy  the  house  of  Dr.  Vale. 

Verdict — Guilty,  as  to  all  the  prisoners,  ex- 
cept three. 

IbUett,  S.  O.,  Ludlow,  Serjt,  Talfintrd,  Serjt,  Godson, 
Talbot,  and  Waddington,  for  the  Crown. 

G.  Price,  F,  V.  Lee,  Meteyard,  Allen,   W.  Johnstone 
Neale,  and  Huddleston,  for  the  respective  prisoners. 

[Attomiei — SoUcUar»  of  the  Treasurff,  for  the  proaecutton,  and  fFkmi' 
Uy,  fVUUauu,  Boberts,  and  Brown,  for  the  reipective  prisonera.] 
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Beqina  v.  Simpson^  Ellis,  and  Sixteen  Others. 
Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  so,  s.  8,  for  A  prisoner  iiad 

-,      .        ,     J  ,.  ,  .  -  been  omitted 

feloniously  demolishing  a  house.  on  a  charge  of 

The  prisoners  were  charged  in  the  first  count  of  the  aHfafte^rrds 

indictment  with  having  feloniously  demolished  and  de-  ^*»<*8™<ij"'y 

"^  returned  a  true 

stroyed  the  house  of  the  Key.  Robert  Ellis  Aitkins ;  se*  ^^P  against  him 
cond  count,  for  having  feloniously  begun  to  demolish  and  for  feloniously 
destroy  the  house.  Kutl,' 

As  soon  as  the  prisoner  EUis  had  pleaded  to  the  indict-  !?*  "f^  '^  *  * 

^  Geo.  4,  c.  SOf 

ment,  AUen,  for  the  prisoner  Ellis,  applied  that  he  should  >•  8.  He  plead. 
be  tried  separately  and  after  the  other  prisoners  who  were  dietment,  and 
included  in  the  same  indictment  with  him,  on  the  ground  JJ|ed*2fftCT'the 
that  the  prisoner  Ellis  had  been  originally  charcred  with  ^^^  °'^*'  p'*- 

,,    -  J  --Lii**  soners,  who 

high  treason,  and  not  with  the  offence  which  was  the  sub-  were  indicted 
ject  of  the  present  indictment,  and  also  because  only  four  feionioiuiy*de- 
witnesses  had  been  examined  before  the  magistrates  of  hIJ*u|Jj!*.'"f„*he 
whose  depositions  the  prisoner  had  been  furnished  with  ground  that  he 

^  ^  had  had  no 

copies,  and  there  were  the  names  of  thirty-two  witnesses  copy  of  any 
on  the  back  of  the  indictment,  of  the  nature  of  whose  evi-  to'Shrt^hu^. 
dence  the  prisoner  was  unaware.  no?diowId*as 

the  prosecution 
might  have 

TiNDAL,  C.  J. — ^I  cannot  take  this  prisoner  out  of  a  joint  been  com- 

indictment  to  which  he  has  pleaded  not  guilty.    It  is  one  ^^t'l^ngbefore 

mode,  and  a  constitutional  mode,  of  commencing  a  prose-  '"J  magistrate, 

cution,  that  the  witnesses  should  go  at  once  before  the  would  have 

grand  jury,  and  that  is  what  they  have  done  on  the  pre^  sitio'nrat  di.^' 

sent  occasion,  and  whenever  that  is  so,  it  is  impossible  aemoulhcd  by* 

to  give  copies  of  the  depositions,  because  none  are  taken,  "oters  by 

means  of  firci 
one  of  the 

The  case  proceeded  against  all  the  prisoners,  and  it  ap-  p^^t  wMie 
peared  that  about  midnight  on  the  15th  August,  1842,  a  Ae  fire  is  bum- 

mg,  may  be 

mob  of  persons,  some  being  armed  with  cutlasses,  staves,  convicted  for 
and  bludgeons,  came  to  the  house  of  the  Rev.  B.  E.  Aitkins,  demomfon^n. 
and  having  burst  open  the  front  door  and  entered  the  &  8^g^*^*J[ 
house,  they  destroyed  the  furniture,  and  at  about  twenty  so,  ■•  8,  ti^ 

not  proved  to  have  been  present  when  the  house  was  originally  set  on  fire. 
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1842.  minutes  before  one  o'clock  set  the  house  on  fire.  It  was 
proved  by  a  vdtness  named  Goodwin^  that  between  two 
and  three  o'clock  on  the  morning  of  the  16th  of  August, 
he  saw  the  prisoner  Ellis  standing  within  the  railing  in 
front  of  the  house,  which  was  then  on  fire ;  and  to  shew 
that  the  prisoner  Ellis  was  not  innocently  present,  eridenoe 
was  given  of  what  he  had  said  at  several  times  on  the  sub- 
ject of  the  riots,  and  of  a  speech  which  he  addressed  to 
the  populace  on  the  afternoon  of  the  16th  of  August,  at  a 
place  about  a  minute's  walk  from  Mr.  Aitkin's  house,  at 
which  this  fire  took  place.  With  respect  to  some  of  the  othor 
prisoners,  evidence  was  given  that  they  applied  lighted 
torches  to  the  house  and  set  it  on  fire. 
The  defence  of  Ellis  was  an  alibi. 

Tin  DAL,  C.  J.,  (in  summing  up  the  case  as  to  the  pri- 
soner Ellis),  said — If  you  are  dissatisfied  with  the  testis 
mony  which  he  has  produced,  and  you  think  that  he  is 
attempting  to  prove  that  which  is  not  true,  you  have  then 
to  consider  whether  Ooodwin  has  proved  that  he  was  there, 
and  next  whether  he  was  there  with  the  guilty-intention 
of  aiding  and  assisting  the  mob. 

The  jury  found  the  prisoner  Ellis  and  sixteen 
of  the  other  prisoners  guilty. 

Allen,  for  the  prisoner  Ellis. — ^I  wish  to  mention  a  point 
in  this  case,  which  I  ought  to  have  made  at  an  earlier 
stage  of  it.  This  is  an  indictment  for  demolishing  and 
for  beginning  to  demolish  a  house — ^the  mean  of  destruc- 
tion being  that  of  fire.  And  I  believe  that,  in  cases  where 
the  offence  charged  has  been  the  '^  setting  fire"  to  a  house, 
it  has  been  held  that  persons  who  have  come  up  after  the 
fire  has  commenced  are  not  principals  in  the  crime  of  ar- 
son, however  they  may  have  aided  in  the  transaction  by 
feeding  the  fire  afterwards.  Now,  the  prisoner  Ellis  is,  I 
admit,  tried  under  a  different  enactment;  but  I  would 
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suggest  that  tlie  same  exactitude  is  required  on  the  one  |g42. 
enactment  and  on  the  other.  There  was^  in  this  case^  no 
evidence  that  the  prisoner  Ellis  was  present  till  long  after 
the  demolition  had  begun^  and  there  is  nothing  from  which 
the  jury  could  infer  that  he  was  at  this  house  at  the  time 
of  the  commencement  of  the  fire ;  and  it  is^  I  apprehend^ 
a  general  rule  that  persons,  who  come  up  after  the  comple- 
tion of  a  felony,  cannot,  in  law,  be  held  to  be  principalsj 
however  they  may  be  accessories  after  the  fact. 

TiNDAL,  C.  J. — ^If  I  felt  the  force  of  the  objection,  I 
would  certainly  reserve  the  point ;  but  it  appears  to  me 
that  your  argument  fails  on  the  main  ground  on  which  you 
put  it  forward.  You  are  comparing  this  to  the  case  of  an 
indictment  for  arson.  It  is  possible  that,  if  this  had  been 
an  indictment  for  burning  the  house,  the  objection  might 
have  been  valid ;  but  this  is  an  offence  under  an  enact- 
ment that  makes  it  a  felony,  if  persons  riotously  and  tu- 
multuously  assemble  together  to  the  disturbance  of  the 
public  peace,  and,  when  so  assembled,  destroy  a  house, 
therefore  it  is  not  simply  the  fact  of  destroying  a  house  by 
fire,  but  it  is  the  combined  fact  of  riotously  assembling  to- 
gether and,  whilst  the  riot  continues,  demolishing  the 
house.  Now,  to  make  a  party  guilty  of  that,  he  must  be 
shewn  to  be  one  of  those  who  were  present  at  the  offence, 
or  he  could  not  be  aiding  and  abetting.  But  as  it  was  not 
only  the  burning,  but  also  the  riotously  assembling  together, 
the  whole  of  the  prisoner's  conduct  on  that  day  was  before 
the  jury.  It  was  distinctly  left  to  them,  that,  unless  they 
thought  that  the  prisoner  Ellis  had,  by  his  language,  ex- 
cited this  mob  to  the  act  which  was  the  subject-matter  of 
the  inquiry,  and  afterwards  been  present  at  it,  he  was  not 
guilty. 

The  prisoner  Ellis  was  sentenced  to  be  transported  for 
twenty-one  years. 
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Folleti,  S.  O.^  and  Waddingtm,  for  the  Crown. 

F.  V.  Lee,  Meteyard,  E.  Yardley,   W.  Johnstone  Neak, 
and  Huddleston,  for  the  respective  prisoners. 

[Attornies — SoUeUon  for   the  Tretuwry^   for  the    prosecation ;    and 
WiUiam*f  Bowtn,  Broum^  WhaUey,  and  Roberts^  for  the  respective 
priaoners.] 


Begina  v.  Gibson. 
A  witness  for     INDICTMENT  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  far 

the  prosecution 

in  e  case  of       demolishing  an  office^  the  property  of  Lord  Granville. 
juked  in  arosB-       ^  cross-cxamining  one  of  the  witnesses  for  the  proaeeu- 
eMmination       ^q„    Huddleston.  for  the  prisoner,  proposed  to  ask  the 

whether  he  has  '  '  *^  . 

not  suted  cer^    witness  whether  he  had  not  stated  certain  facts  to  the 

tain  focu  before  ,  . 

the  grand  jury,     grand  JUTJ. 
and  the  witness 
is  bound  to 

answer  that  Godson.  for  the  prosccution. — I  submit  that  the  witness 

question. 

cannot  be  asked  as  to  what  he  said  before  the  grand  jury. 

Faekb,  B. — ^I  see  no  objection  to  the  question,  and  I 
think  that  the  witness  is  bound  to  answer  it 

The  question  was  put. 

Verdict — ^Not  guilty. 

Ludlow,  Serjt.,  and  Godson,  for  the  prosecution. 
Huddleston,  for  the  prisoner* 

[Attomies — SQliciiarsfar  the  Treasury^  and  BowenJ] 
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PRINCIPAL   MATTERS. 


ABDUCTION. 

Semhle,  that  where  a  man  hj  false 
and  fraudulent  representations  in- 
duced the  parents  of  a  girl,  between 
ten  and  eleven  years  of  age,  to  allow 
him  to  take  her  away,  such  taking 
away  of  the  girl  is  an  abduction 
within  the  meaning  of  the  statute 
9  Geo.  4,  c.  31,  s.  20.  Re^.  v. 
Hopkins,  254 

ACCESSORY. 

1.  An  accessory  before  the  fact  to 
a  felony  committed  on  the  high  seas, 
within  the  jurisdiction  of  the  Ad- 
miralty of  England,  may  be  indicted 
and  tried  at  the  Central  Criminal 
Court,  by  virtue  of  the  statutes  7  Geo. 
4,  c.  64,  8.  9>  and  4  &  5  Will.  4,  c.  36, 
8.  22,  although  the  person  charged  as 
the  principal  offender  has  not  been 
''committed  to  or  detained  in"  the 
gaol  of  Newgate  for  his  offence.  Reg, 
V.  Wallace,  200 

2.  A  person  may  be  tried  under 
the  statutes  7  Will.  4  &  1  Vict.  c.  89, 
88.  6  &  11,  as  an  accessory  before 
the  fact  to  the  offence  of  setting  fire 
to  a  yessel,  of  which  he  was  at  the 
time  a  part  owner.  IfAd. 

3.  An  indictment  is  properly  framed, 
which  states  that  the  principal  felon 
cast  away  and  destroyed  a  yessel,  and 

VOL.  I. 


that  the  accessory  incited,  moved, 
aided,  counselled,  hired,  and  com- 
manded him  to  do  it;  and  the  acces- 
sory may  be  convicted  on  an  indict- 
ment so  framed,  although  the  prin- 
cipal felon  has  not  been  tried,  and 
does  not  appear  to  be  amenable  to 
justice.  Ibid. 

4.  A  servant  let  a  person  into  his 
master*s  house  on  a  Saturday  after- 
noon, and  concealed  him  there  all 
night,  in  order  that  he  might  rob  the 
house;  and  on  the  Sunday  morning 
left  the  premises  in  pursuance  of  the 
previous  arrangement.  The  man,  in 
the  servant's  absence,  broke  into  the 
bedroom  of  the  master  and  stole  the 
contents  of  his  cash^box: — Held,  that 
the  man  who  took  the  property  from 
the  cash-box  was  rightly  charged  as 
a  thief,  and  the  servant  who  let  him 
into  the  house  as  an  accessory  before 
the  fact.    Reg.  v.  Tuckwell,         215 

ACCOUNT  STATED. 
See  Bill  of  Exchange,  2. 

ACTION  (NOTICE  OF). 
See  Notice  of  Action. 

ACT  OF  PARLIAMENT. 
See  Practice^  1.— Statute. 
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ADMISSION. 


AMENDMENT. 


ADMINISTERING  UNNECES- 
SARY OATHS. 
See  Oaths. 

ADMINISTRATION. 
See  Appointment, — Executor. 

ADMINISTRATOR. 
See  Executor. 

ADMIRALTY. 
iS^ee  Accessory,  1,2. 

ADMISSION. 
See  Costs. 

1 .  A  plaintiff,  by  his  notice  to  ad- 
roit, called  on  a  defendant  to  admit 
an  authority  to  sell  an  estate  <<  signed 
by  defendant,"  and  dated  «  10th 
August,  1840;"  and  the  judge  by 
consent  made  the  usual  order  to  ad- 
mit it.  When  the  document  was 
given  in  evidence,  the  date,  "Au- 
gust," appeared  to  be  written  on  an 
erasure: — Held,  that  the  defendant, 
by  this  admission,  had  precluded  him- 
self from  calling  on  the  plaintiff  to 
give  evidence  to  explain  the  altered 
date.     Poole  v.  Palmer,  69 

2.  Semble,  that,  by  an  admission 
of  this  kind,  the  accuracy  of  the  do- 
cument is  conceded.  Hfid. 

3.  In  an  action  on  a  bill  of  ex- 
change, the  defendant  was,  by  a 
judge's  order  (in  the  usual  form),  to 
make  the  admission  specified  in  the 
notice  to  admit,  and  the  notice  called 
on  the  defendant  to  admit  that  the 
document  therein  "  specified  to  be 
original,  was  written,  signed,  or  exe- 
cuted, as  it  purports  to  have  been, 
saving  all  jvst  exceptions  to  the  ad- 
missibility  of  such  document  as  evi- 
dence in  this  cause."  The  notice 
then  described  the  bill  of  exchange 
in  the  usual  manner: — Held,  that 
this  admission  did  not  preclude  the 
defendant  from  objecting  that  the 
bill  was  not  properly  stamped,  and 
also  that  this  was  not  such  an  admis- 


iion  as  dispensed  with  the  production 
of  the   bill.     Fain  v.   Whitiingtan, 

484 

ADULTERY. 

See  Grim.  Con. — Larcsnt, 

1,  2,  3,  4. 

AFFIDAVITS. 

See  Oaths  (unnecessary,  admi- 
nistering). 

AGENT. 
See  Evidence,  1,  8- — Trespass,  8. 

AGREEMENT. 

See  Bill  of  Exchange,  12. — 
Stamp,  1. 
An  agreement  in  writing,  made  bj 
proper  authority,  contained  in  the 
body  of  it  the  names  of  all  the  con- 
tracting parties,  and  concluded:  "In 
witness  whereof  we  have  hereto  set 
our  hands,  &c.;"  but  there  was  not 
any  signature  at  the  foot  of  the  agree- 
ment by  any  one: — Held,  that  the 
agreement  was  not  signed  hy  the 
parties  to  be  charged  under  the  pro- 
visions of  the  Statute  of  Frauds,  be- 
cause the  names  were  inserted  of 
necessity  in  the  body  of  the  agree- 
ment to  make  sense  of  it,  and  should 
not  be  used  over  again  as  signatores; 
and  because  it  appeared  from  the 
whole  of  the  document  that  the 
parties  had  not  intended  it  to  be 
binding  upon  them  until  the  names 
had  been  signed  at  the  foot  of  the 
paper.     Hubert  v.  Turner,  351 

AIDING  A  CONSTABLE,   (RE- 
FUSAL). 

See  Constable,  2,  3. 

AIDING  AN  ESCAPE. 
See  Escape. 

AMENDMENT. 

1.  On  the  trial  of  an  action  against 
officers  of  a  court  of  requests,  the 
Nisi  Prius  record  contained  only  a 


APPOINTMENT. 


ARSON. 
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plea  of  not  guilty,  without  the  words 
"  by  statute"  being  added.  The  de- 
fendant's counsel  wished  to  amend, 
by  adding  the  words  "  by  statute"  to 
the  Nisi  Prius  record.  The  judge 
would  not  allow  the  amendment,  as 
it  could  not  be  shewn  that  the  words 
"  by  statute"  were  on  the  defendant's 
plea;  but  temble,  that,  if  it  could  have 
been  shewn  that  the  words  '*  by  sta- 
tute" had  been  in  the  issue  delivered 
by  the  plaintiff's  attorney,  the  judge 
would  have  allowed  the  amendment. 
Forman  v.  Bawes^  127 

2.  In  replevin  upon  a  taking  of 
goods  in  a  public-house  and  a  brewery, 
there  was  an  avowry  as  to  the  taking 
in  the  public-house  only  (omitting  the 
brewery).  The  judge  at  the  trial 
would  not  allow  the  avowry  to  be 
amended  by  inserting  the  brewery. 
Bye  V.  Bower,  262 

3.  The  23rd  section  of  the  stat. 
3  &  4  Will.  4,  c.  42,  does  not  ex- 
tend to  the  amending  of  omissions  in 
pleading.  Ibid, 

4.  An  affidavit  was  sworn  in  a  cause 
of  the  Commissioners  of  Charitable 
Donations  and  Bequests  in  Ireland, 
against  J.  £.  D.;  and  in  an  indict- 
ment for  perjury  on  it,  the  affidavit 
was  alleged  to  be  intitled  in  that  cause. 
The  affidavit  was  intitled  the  •'  Com- 
missioner," instead  of  ''Commission- 
ers;" but  the  Lord  Chief  Justice  al- 
lowed an  amendment  of  the  indictment 
to  obviate  an  objection  as  to  this  va- 
riance.    Beg,  V.  Christian,  388 

APPOINTMENT. 

1.  The  jurisdiction,  to  determine 
whether  a  married  woman  has  power 
to  make  an  appointment  in  the  nature 
of  a  will,  belongs  to  the  Queen's 
temporal  Courts.     Thicker  v.  Inman, 

82 

2.  It  is  necessary  that  administra- 
tion, in  some  degree,  should  be 
granted,  before  the  Court  of  Chan- 
cery will  adjudicate  on  the  validity  of 


a  testamentary  appointment  made  by 
a  married  woman.  Ibid. 

3.  And  if  a  married  woman  have  a 
power  of  appointment  over  a  parti- 
cular amount  of  property,  and  that 
property  is  purchased  by  A.  B.,  the 
Court  of  Chancery  will  adjudicate  re- 
specting it,  whether  the  Prerogative 
Court  grant  letters  limited  to  that 
amount  only,  or  give  general  letters 
of  administration.  Ibid. 

4.  In  the  case  where  a  married 
woman  has  a  power  of  appointment 
over  a  certain  amount  of  property  be- 
queathed, the  Prerogative  Court  will 
not  grant  to  A.  B.  (he  not  being  the 
husband  of  the  deceased  nor  executor) 
administration  ceeterorum,  but  otUy 
limited  to  the  amount  in  question. 

Ibid. 

5.  Where,  in  prohibition,  there  is 
a  special  traverse  of  the  allegation  of 
the  practice  of  the  Court  of  Chan- 
cery, respecting  the  will  "  so  made 
by  Sarah  Inman,"  namely,  that  it  was 
not  necessary,  before  that  Court  would 
proceed  to  adjudicate,  that  limited 
letters  of  administration  should  be 
granted,  the  traverse  is  made  out  by 
shewing  that  in  this  case  the  Prero- 
gative Court  will  not  grant  more  than 
limited  letters  to  the  party  in  ques- 
tion, although  it  be  shewn  that  the 
Court  of  Chancery  would  adjudicate 
if  the  letters  of  administration  had 
been  general.  Ibid. 

APPREHENSION. 

See  False  Imprisonment,  4,  5.— - 
Trespass,  6. 

APPRENTICE. 
See  Board  and  Lodging. 

ARREST. 
See  Trespass,  6. 

ARSON. 
See  Demolishing  Houses,  5,  6,  7. 
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ASSAULT. 


ATTEliFT  AT  MISDEMEANOR. 


In  a  case  of  anon,  it  appeared  that 
a  small  faggot  was  set  on  fire  on  the 
hoarded  floor  of  a  room,  and  the  fag- 
got was  nearly  consumed;  the  boards 
of  the  floor  were  ''  scorched  black, 
but  not  burnt,"  and  no  part  of  the 
wood  of  the  floor  was  consumed: — 
HeU^  that  this  was  not  a  sufficient 
homing  to  support  an  indictment  for 
arson.     Reg.  y.  RuMell,  541 

ASSAULT. 
See  Murder,  4. — ^Wounding,  3, 4. 

1.  If  one  man  strikes  another  a 
blow,  that  other  has  a  right  to  defend 
himself  and  to  strike  a  blow  in  his 
defence^  but  he  has  no  right  to  re^ 
venge  himself;  and  if,  when  all  the 
danger  is  past,  he  strikes  a  blow  not 
necessary  for  his  defence,  he  com- 
mits an  assault  and  battery.  Beg,  v. 
Briseoll,  214 

2.  The  burglarionsly  breaking  and 
entering  a  dwelling-house,  with  intent 
to  commit  a  rape,  is  not  a  crime  that 
includes  an  assault;  and  therefore,  in 
an  indictment  for  such  a  burglary,  the 
prisoner  cannot  be  conricted  of  an 
assault  under  the  stat.  1  Vict.  c.  85, 
s.  11.     Reg.  T.  Watkins,  264 

3.  Action  for  assault.  Plea,  that 
the  plaintiff  entered  the  defendant's 
close  without  leave  and  license,  and 
that  the  defendant  ordered  him  off: 
hut  he  not  going,  the  defendant  mol- 
liter  manus,  &c.  Replication,  de  in- 
juria:— Held,  that  under  this  plea  it 
is  not  necessary  for  the  defendant  to 
rebut  all  leave  and  license,  because 
that  is  not  material  to  the  issue,  the 
defendant's  justification  being  com- 
plete, if  he  can  shew  that  he  required 
the  plaintiff  to  leave  the  close,  and 
the  plaintiff  refused  to  do  so,  although 
the  plaintiff  had,  in  fact,  entered  at 
first  by  the  leave  and  license  of  the 
defendant,  that  leave  and  license  last- 
ing only  during  the  defendant's  plea- 
sure.    Jelly  V.  Bradley,  270 

4.  In  a  case  of  manslaughter,  the 


prisoner  cannot  be  convicted  of  tn 
assault  under  the  1 1th  aeci.  of  the 
Stat.  1  Vict.  c.  85,  unless  that  assault 
is  the  subject-matter  of  the  chai^ 
and  embodied  in  the  charge,  aad 
which  would  itself  have  been  the  fe- 
lony, but  for  some  other  cause;  and 
the  jury  ought  not,  on  a  cha^  of 
manslaughter,  to  convict  the  prisoner 
of  an  assault,  unless  that  assault  ocm- 
duced  to  the  death  of  the  deceased, 
although  the  death  was  not  man- 
slaughter.    Beg.  V.  Cmmtpiom,     597 

ASSAULT,  WITH  INTENT  TO 
ROB. 

An  indictment  for  an  assault,  with 
intent  to  rob,  which  charges  that  the 
prisoner,  in  and  upon  R.  B.  *' felo- 
niously did  make  an  assault,  with  in- 
tent the  monies,  goods*  and  chattels 
of  the  said  R.  B.,  from  the  person 
and  against  the  will  of  him,  the  said 
R.  B.,  then  and  there  felonionsly 
and  violently  to  rob,  steal,  take,  and 
carry  away,  against  the  form  of  the 
sUtute,"  &c.,  is  good.  Beg  t.  ITv^r- 
ley,  596 

Form  of  indictment.  IHd. 

ATTEMPT  TO  CX)MMIT  MISDE- 
MEANOR. 

A  man  went  into  a  pawnbroker's 
shop  in  the  middle  of  the  day,  and 
laid  down  eleven  thimbles  on  the 
counter,  saying,  "  I  want  five  shil- 
lings on  them."  The  pawnbroker's 
assistant  asked  the  man  if  they  were 
silver,  and  he  said  they  were.  The 
assistant  tested  them,  and  found  they 
were  not  silver,  and  in  consequence 
did  not  give  the  man  any  money,  but 
sent  for  a  policeman,  and  gave  him 
into  custody: — Held,  that  the  con- 
duct of  the  man  who  presented  the 
thimbles  amounted  to  an  attempt  to 
commit  the  statutable  misdemeanor 
of  obtaining  money  under  false  pre- 
tencesy  and  by  consequence  tha^  if 


BANKRUPT. 


BANKRUPT. 


677 


money  had  been  obtained,  that  sta« 
tiitable  offence  would  have  been  com- 
plete.    Reg.  V.  Ball,  249 

AUCTION, 

In  the  sale  of  certain  lots  of  goods 
by  auction,  the  conditions  of  sale  pre- 
fixed to  the  auctioneer's  catalogue 
were,  among  others,  that  the  goods 
were  to  be  paid  for  before  delivery, 
and  to  be  cleared  off  the  premises  by 
a  certain  day: — Held,  in  the  absence 
of  eyidence  of  a  specific  stipulation  to 
that  effect,  that  the  law  would  not 
imply  a  custom  that  the  purchaser 
should  inspect  and  measure  the  goods 
knocked  down  to  him  before  he  paid 
for  them ;  and  that  the  words  of  the 
catalogue,  "  before  delivery,"  meant 
before  delivery  for  any  purpose,  whe- 
ther to  measure  or  to  clear  away. 
Secus,  where  the  goods  are  bought  by 
sample,  in  which  case  the  purchaser 
has  a  right,  before  payment,  to  see 
that  the  bulk  corresponds  with  the 
sample.     Pettitt  v.  Mitchell,       424 

AUTHORITY. 
See  Bill  of  Exchange,  7,  8,  9. 

AUTREFOIS  ACQUIT. 

An  acquittal  of  an  offence  charged 
as  a  larceny  cannot  be  pleaded  in  bar 
to  an  indictment  for  the  same  offence 
charged  as  a  false  pretence.  Reg.  v. 
Hendereon,  328 

BANKERS'  CHECK. 
See  Bill  of  Exchange,  4. — Money 

HAD  AND  RECEIVED. 

BANK  (JOINT-STOCK). 
See  Embezzlement,  3. 

BANKRUPT. 

See  Maliciously  suing  out  Fiat 
OP. — Perjury,  5,  6. — Petition- 
ing Creditor,  1. 


1.  A  boarding  and  lodging-house 
keeper,  who  also  keeps  a  stock  of  wine, 
which  she  supplies  to  her  boarders  and 
lodgers,  by  a  bottle  at  a  time,  as  each 
of  them  may  require  it,  is  a  hotel- 
keeper  under  sect.  2  of  the  Bankrupt 
Act,  6  Geo.  4,  c.  16,  and  as  such 
subject  to  the  bankrupt  laws.  Gib- 
son y.  King,  458 

2.  A  person,  by  suffering  judgment 
to  go  by  default,  does  not  "  procure" 
his  goods  to  be  taken  in  execution 
under  sect.  3  of  the  Bankrupt  Act, 
6  Geo.  4,  c.  1 6,  so  as  to  be  an  act  of 
bankruptcy,  although  his  goods  be 
afterwards  taken  in  an  execution  sued 
out  upon  that  judgment.  Ibid. 

3.  A  person's  "procuring"  his 
goods  to  be  taken  in  execution  has 
no  e£fect  as  an  act  of  bankruptcy  till 
the  goods  are  actually  taken.      Ibid. 

4.  A  fiat  in  bankruptcy  issued  on 
the  7th  of  March,  1842,  and  in  an 
action  of  trover  by  the  assignees  for 
goods  pledged  by  the  bankrupt  on  the 
28th  of  February,  the  trading  was 
disputed.  The  bankrupt  was  a  board- 
ing-house keeper,  and  sold  wine  to  her 
boarders: — Held,  that  a  paper  in  the 
handwriting  of  the  bankrupt,  purport- 
ing to  be  an  account  between  her  and 
one  of  her  boarders,  from  December, 
1840,  to  May,  1841,  was  not  receiv- 
able in  evidence  to  prove  the  trading, 
unless  it  could  be  shewn  to  have  been 
written  before  the  bankruptcy;  and 
held  also,  that  a  book  containing  ac- 
counts between  the  bankrupt  and  one 
of  her  boarders,  of  dates  all  antecedent 
to  the  bankruptcy,  and  to  which  the 
word  "  settled "  was  added  in  the 
bankrupt's  handwriting,  was  also  not 
receivable  in  evidence,  unless  it  was 
shewn  that  the  entries  were  written 
before  the  bankruptcy.  Ibid* 

5.  If  in  an  action  of  trover  by  as- 
signees of  a  bankrupt  the  defendant 
plead  that  the  plaintiffs  are  not  assig- 
nees, the  plaintiffs  may,  on  that  issue, 
give  evidence  of  any  act  of  bankruptcy 
committed  before  the  date  of  the  fiat» 
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although  such  act  of  bankrnptcj  be 
kter  in  date  than  the  transaction 
which  is  relied  on  as  the  oonyersion 
bj  the  defendant.  J6u/. 

BARBERS'  COMPANY. 
See  Juror,  1 . 

BASTARDY  (ORDER  OF). 
See  Guardian  of  the  Poor. 

BEGIN  (RIGHT  TO). 

1 .  In  an  action  of  trespass  to  land 
the  defendants  pleaded  not  goiltj^  and 
a  right  of  way.  The  pliuntiffs  replied 
de  injuria  to  the  plea  of  the  right  of 
way;  and  newly  assigned,  that  the 
trespasses  were  committed  "  on  other 
and  different  occasions  "  than  that  in 
the  second  plea  mentioned.  The  de- 
fendants pleaded  to  the  new  assign- 
ment a  payment  of  money  into  Court, 
and  by  this  plea  relinquished  and 
abandoned  w  much  of  the  general 
issue  "  as  tr averted  or  denies,  or  can 
be  deemed  or  construed  to  traverse 
or  deny  the  eaid  trespassee  newly  im- 
siffned,  or  any  part  thereof."  Repli- 
cation to  this  plea,  accepting  the  sum 
paid  into  Court,  "  in  full  satisfaction 
and  discharge  of  the  said  several  tres- 
passes above  newly  assigned:^*  — 
Held,  that,  as  the  plea  of  not  guilty 
was  not  entirely  withdrawn,  the  plain- 
tiff had  the  right  to  begin;  and  that, 
if  in  a  case  like  this  the  defendant 
wished  to  begin,  he  should  take  out 
a  summons,  and,  by  a  judge*s  order, 
withdraw  the  general  issue  entirely 
from  the  record.     Price  y.  Seaward, 

23 

2.  If  in  an  action  on  a  life  policy 
the  defendants  plead  that  at  the  time 
of  the  declaration  of  health  and  the 
policy  the  habits  of  the  person  whose 
life  was  insured  were  immoderate  and 
intemperate,  and  that  he  was  addicted 
to  excessive  drinking:  Replication, 
that  his  habits  were  moderate  and  tem- 


BEGIN  (RIGHT  TO). 

perate,  and  not  immoderate  and  in- 
temperate,  and  that  he  was  not  ad- 
dicted to  excessive  drinking: — Held, 
that  on  these  pleadings  the  plaintiff 
should  begin,  as  there  was  an  aflirma- 
tive  on  both  sides.     Craip  ▼.  Femn, 

43 

3.  In  an  action  by  the  indorsee 
against  the  maker  of  a  promisaoij 
note,  the  defendant  pleaded  that  the 
note  was  in  the  hands  of  6.  Y.,  and 
that,  while  it  was  so,  tlie  daim  of 
G.  Y.  on  this  note  was  by  an  order 
of  Nisi  Prius  referred  to  an  arbitrator; 
and  that,  before  any  award  was  made, 
the  note  was  in  violation  of  good  faith 
delivered  to  the  plaintiff;  and  that  the 
plaintiff,  at  the  time  he  took  the  note, 
had  full  knowledge  of  all  the  premises: 
Replication,  that  the  plaintiff  had  not 
any  knowledge  of  the  premises: — 
Held,  that,  on  these  pleadings,  the  de- 
fendant must  begin,  as  the  plaintiff's 
knowledge  of  the  facts  was  an  essen- 
tial part  of  the  defence.  Smith  v. 
Martin,  58 

4.  If  a  declaration  on  promissorj 
notes,  by  indorsee  against  drawer,  con- 
tains counts  on  the  notes  only,  with- 
out any  other  count,  and  the  defend- 
ant plead,  as  to  part  of  the  amoont, 
payment  of  that  sum  while  the  payee 
was  the  holder  of  the  notes,  and,  as 
to  the  residue,  a  payment  of  a  IhrUier 
sum  into  Court,  and  that  the  plain- 
tiff has  sustained  no  greater  damages: 
Replication  to  the  first  plea,  that  the 
payment  was  not  made  while  the  payee 
was  the  holder  of  the  notes;  and  to 
the  second  plea,  that  the  plaintiff  had 
sustained  greater  damages: — Held, 
that  if  the  first  issue  had  stood  alone, 
the  defendant  would  have  been  enti- 
tled to  begin,  but  that  the  second  issue 
entitled  the  plaintiff  to  begin,  although 
it  was  stated  by  the  defendant's  coun- 
sel, that,  if  the  defendant  succeeded 
on  the  first  issue,  the  plaintiff,  as  mat- 
ter of  calculation,  could  not  be  enti- 
tled to  any  thing  on  the  second  issue. 
Cripps  V.  fFeUs,  489 


BILL  OF  EXCHANGE. 

BENEFIT  SOCIETY. 
See  Larceny,  7. 

BIGAMY. 

1 .  If  in  a  case  of  bigamy  there  be 
a  discrepancy  between  the  Christian 
name  of  the  prisoner's  first  wife,  as 
laid  in  the  indictment,  and  as  stated 
in  the  copy  of  the  register,  which  is 
produced  to  prove  the  first  marriage, 
the  prisoner  must  be  acquitted;  un- 
less that  discrepancy  can  be  explain- 
ed, or,  in  the  absence  of  such  proof, 
unless  it  can  be  shewn  that  the  first 
wife  was  known  by  both  names.  Reg, 
T.  Gooding,  297 

2.  In  a  case  of  bigamy  it  appeared 
that  the  prisoner's  first  wife  had  left 
him  sixteen  years  ago;  and  it  was 
proved  by  the  second  wife  that  she 
had  known  him  nine  years  living  as 
a  single  man,  and  that  she  had  never 
heard  of  the  first  wife,  who,  it  ap- 
peared, had  been  living  seventeen 
miles  from  where  the  prisoner  resid- 
ed:— Held,  that  on  this  evidence  the 
prisoner  ought  to  be  acquitted  on  the 
proviso  contained  in  the  22nd  section 
of  the  9  Geo.  4,  c.  .31.  Reg.  v.  T. 
Jonea^  614 

BILL  (IGNORED). 

See  Indictment,  9. 

BILL  OF  EXCHANGE  AND 
PROMISSORY  NOTE. 

^T^e  Begin  (Right  to)  ,3, 4. — Wit- 
ness, 8. 

1.  A  paper  was  in  the  following 
form,  "I,  R.  J.  M.,  owe  Mrs.  E.  the 
sum  of  £6,  which  is  to  be  paid  by 
instalments,  for  rent.  (Signed)  R.  J. 
M.:" — Held,  not  to  be  a  promissory 
note,  as  no  time  was  stipulated  for 
the  payment  of  the  instalments.  Mof- 
fat y.  Edwards,  16 

2.  If  in  assumpsit  on  a  bill  of  ex- 
change by  indorsee  against  acceptor, 
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with  a  count  upon  an  account  stated, 
the  defendant  plead  to  the  first 
count  that  he  did  not  accept,  and  do 
not  plead  at  all  to  the  second  count, 
and  the  award  of  venire  be  in  the 
usual  form  to  try;  the  judge  at  Nisi 
Prius  will  try  the  issue  joined,  and, 
if  a  verdict  pass  for  the  plaintiff,  a 
nolle  prosequi  should  be  entered  as  to 
the  count  upon  an  account  stated; 
Luckie  v.  Gompertz,  55 

3.  Where,  after  an  action  is  brought 
by  the  indorsee  of  a  bill  of  exchange 
against  the  acceptor,  the  drawer  pays 
the  acceptor  part  of  the  amount,  the 
indorsee  (unless  he  be  suing  as  a 
trustee  for  the  drawer)  should  take 
a  verdict  against  the  acceptor  for  the 
balance  and  interest  only,  and  when 
he  is  paid,  he  should  give  the  bill 
up  to  the  drawer.  Hemming  v. 
Brook,  57 

4.  The  plaintiffs  sold  horses  to  the 
defendant  on  the  10th  of  March, 
1 840,  and  in  payment  the  defendant 
gave  a  cheque  on  his  bankers,  which 
the  plaintiffs  crossed  to  their  own 
bankers  and  paid  in  to  them  on  the 
1 1th  of  the  same  month.  The  de- 
fendant's bankers  did  not  use  the 
clearing-house  in  Lombard-street,  and 
accordingly  the  plaintiffs'  bankers 
presented  the  cheque  to  the  defend- 
ant's bankers  on  the  12th,  whereas, 
otherwise,  they  would  have  presented 
it  at  the  clearing-house  on  the  even- 
ing of  the  11th.  The  defendant's 
bankers  had  stopped  payment  on  the 
I2th: --Held,  that  the  bankers  of  the 
plaintiffs  had  acted  in  strict  accord- 
ance with  the  rules  of  mercantile  law; 
but  that  the  plaintiffs  themselves  had 
been  guilty  of  laches  in  not  paying  the 
cheque  to  their  bankers  on  the  10th, 
if  they  received  it  within  banking 
hours.     Alexander  v.  Burchfield,  7^ 

5.  If  a  party  makes  a  promissory 
note,  whereby  be  promises  to  pay  the 
plaintiff,  or  order,  "  £600,  with  in* 
terest  thereon,  at  the  rate  of  six  per 
cent,  per  annum,  twelve  months  after 
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date,"  the  judge  will  advise  the  jnry, 
in  allowing  interest  up  to  the  time 
of  signing  judgment,  to  allow  it  at  the 
rate  of  five  per  cent.  only.  Ward 
V.  MorrUon,  368 

6.  A  notice  of  dishonour,  addressed 
to  the  defendant,  stating,  that  '*  your 
draft  upon  Mr.  Q.  G.  for  £50,  due 
3rd  March,  is  returned  to  U9  unpaid, 
and,  if  not  taken  up  in  the  course  of 
this  day,  proceedings  will  he  taken 
against  hoth  you  and  him  for  the  re- 
covery thereof,"  is  a  good  notice  of 
dishonour.   Boheon  v.  Curlewis,    378 

7.  If  a  bill  of  exchange  or  promis- 
sory note  be  drawn,  accepted,  or  in- 
dorsed, by  one  of  two  persons  who 
are  partners  in  a  business  which  is  not 
a  trade  (e.  g.  as  attomies),  in  the 
name  of  the  firm,  and  the  partner, 
who  did  not  write  the  names  of  the 
firm,  by  his  plea  deny  the  drawing, 
acceptance,  or  indorsement  respect- 
ively, the  plaintiff  must  give  evidence 
of  the  authority  of  the  other  partner 
to  draw,  accept,  or  indorse  in  the  name 
of  the  firm;  bat  in  the  case  of  a  com- 
mercial firm  this  is  not  necessary,  as 
there  is  a  general  authority.  Levy 
V.  Pyne,  453 

8.  P.  &  R.,  who  were  in  partner- 
ship as  attomies,  were  sued  as  the  in- 
dorsers  of  a  promissory  note  indorsed 
by  P.  in  the  name  of  the  firm.  P. 
suffered  judgment  by  default,  and  R. 
pleaded  that  he  did  not  indorse  : — 
Held^  that  in  order  to  shew  an  au- 
thority in  P.  to  indorse  notes  in  the 
name  of  the  firm,  parol  evidence  could 
not  be  given  of  other  bills  and  notes 
drawn,  accepted,  or  indorsed  in  a  si- 
milar manner  and  paid  by  the  firm,  as 
shewing  a  course  of  dealing;  but  that 
each  bUl  and  note  must  be  produced 
or  accounted  for;  and  that  such  of 
the  bills  or  notes  as  had  been  given 
up  to  the  defendants  when  paid,  might 
be  called  for  under  a  notice  to  pro- 
duce, and,  if  not  produced,  secondary 
evidence  might  be  given  of  their  con- 
tents. Ibid. 


9.  Held  also,  that  evidence  might  be 
given  of  bills  and  notes  (which  were 
produced)  which  had  been  drawn, 
accepted,  or  indorsed  by  R.  in  the 
name  of  the  firm,  and  which  were  af- 
terwards paid  by  the  firm,  as  this  was 
eridence  of  a  mutual  authority  for 
each  partner  to  draw,  accept,  and 
indorse  notes  and  bills  in  the  name  of 
the  firm.  Und. 

10.  In  an  action  on  a  promissory 
note,  the  note  purported  to  be  "  For 
value  received  in  Pennance  shares, 
pursuant  to  annexed  contract;"  no 
contract  was  in  fact  annexed: — Hdd^ 
that  this  special  description  of  the 
consideration  for  the  note  did  not  ren- 
der it  incumbent  on  the  plaintiff  to  put 
in  any  contract  or  other  document 
beside  the  note  itself,  in  order  to 
establish  bis  case.    Fox  v.  Frith^  502 

11.  The  defendant's  father  owed 
the  plaintiff  money  for  goods  sold; 
and  for  the  price  of  these  goods  the 
defendant  made  his  promissory  note 
in  his  own  name,  and  gave  it  to  the 
plaintiff,  who  was  cognisant  of  all  the 
facts,  and  that  the  defendant  had  re- 
ceived no  consideration  for  the  note : 
— Held,  that  the  above  circumstances 
could  not  be  given  in  evidence  under 
a  plea  of  "  accommodation  bill,"  and 
that  there  was  in  this  case  an  original 
liability  on  the  part  of  the  defendant, 
and  that  for  a  good  consideration,  viz. 
family  affection.     Cook  v.  Long,  510 

12.  A  paper  in  the  following  form, 
"  W.  W.  lent  to  J.  R.  the  sum  of 
19/.  i9«.  l\d,to  receive  5  per  9ent. 
for  the  same  19/.  19«.  lie/.;  to  pay 
on  demand  to  the  said  W.  W.,  giving 
J.  R.  six  months'  notice  for  the  same," 
is  a  promissory  note,  and  not  an  agree* 
ment.     Walker  v.  Roberts,  590 

BIRTH  (CONCEALMENT  OF). 
See  Concealment  of  Birth. 

BOARD  AND  LODGING. 
A.  placed  his  son  with  B.,  a  chemist 
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BUEGLARY. 
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and  druggist,  who  intended  to  pass 
his  examination  at  Apothecaries'  Hall, 
bat  was  delayed  in  so  doing  by  ill 
health.  It  was  intended  that  A.'s 
son  should  be  apprenticed  to  B.,  but 
he  stayed  for  five  years  with  B.,  hay- 
ing his  board  and  lodging,  and  being 
taught  the  business  of  a  chemist  and 
druggist,  and  he  then  left  B.,  and 
was  never  apprenticed  to  him :  — Held^ 
that,  to  entitle  B.  to  recover  for  the 
board,  lodging,  and  teaching  of  A.'s 
son,  the  jury  must  be  satisfied  that 
A.'s  son  was  placed  with  B.  upon  an 
agreement  or  understanding  that  B. 
was  to  be  paid  for  his  board  and 
lodging  and  for  teaching  him;  but 
if  the  jury  were  not  so  satisfied,  or  if 
they  thought  that  A.'s  son  was  not  to 
be  paid  for  till  B.  had  passed  his  ex* 
amination  at  Apothecaries'  Hall,  and 
that  A.'s  son  was  then  to  be  appren« 
ticed  to  B.  as  an  apothecary : — Held^ 
that  B.  was  not  entitled  to  recover 
any  thing  for  the  board  and  lodging 
and  teaching  daring  the  five  years. 
Attwatersy.  Courtney,  51 

BOARDING-HOUSE  KEEPER. 
SeeBAKKRVVT,  1. 

BRIDGE. 

A  bridge  had  been  built  before  43 
Greo.  3  over  a  stream  of  water.  The 
stream  was  never  known  to  be  dry, 
but  in  the  winter  its  depth  only 
averaged  two-and-arhalf  feet.  It  was 
part  of  a  sheet  of  water  crossing  low 
land,  and  at  the  place  where  the 
bridge  crossed  it,  it  was  confined  by 
embankments  to  prevent  it  from  over- 
flowing the  adjoining  meadows.  The 
judge  left  it  to  the  jury  whether  this 
structure  were  a  bridge  over  a  stream 
of  water,  for,  if  so,  it  was  not  neces- 
sary that  it  should  be  for  the  con- 
venience of  the  public  under  43  Geo. 
3,  c.  59,  s.  5,  but  the  county  were 
liable  to  repair  it.  Reg,  v.  The  In- 
habitants of  Glottceatershire,         506 


BURGLARY, 
See  Indictment,  1,  6, 

1.  A  servant  pretended  to  concur 
with  two  persons,  who  proposed  to 
him  to  unite  with  them  in  robbing 
his  master's  house.  The  master  being 
out  of  town,  the  servant  communi- 
cated with  the  police,  and  acted  under 
their  instructions.  In  consequence 
of  this,  a  little  after  9  o'clock  one 
evening,  he  let  in  one  of  the  persons 
by  lifting  the  latch,  but  before  that 
person  had  taken  any  property  he 
was  seized  by  the  police,  and,  a  crow- 
bar being  found  upon  him,  was  im- 
mediately placed  in  confinement. 
After  this  the  servant  went  out  again 
and  fetched  the  second  person,  and 
let  him  in  in  the  same  manner.  This 
person  was  seized  with  a  basket  of 
plate  in  his  hand,  which  he  had  car- 
ried from  the  kitchen  part  of  the  way 
up-stairs  : — Held,  that  neither  of  the 
persons  could  be  convicted  of  bur- 
glary; but  that  the  one  who  was 
seized  with  the  plate  might  be  con- 
victed of  stealing  in  a  dwelling-house, 
and  also  that  the  other  might  be  in- 
dicted as  an  accessory  before  the  fact 
to  such  stealing.     Reff,  v.  Johnson, 

218 

2.  The  burglariously  breaking  and 
entering  a  dwelling-house  with  intent 
to  commit  a  rape,  is  not  a  crime 
which  includes  an  assault;  and  there- 
fore in  an  indictment  for  such  a  bur- 
glary the  prisoner  cannot  be  con- 
victed of  an  assault  under  the  11th 
sect,  of  the  stat.  1  Vict.  c.  85.  Reg. 
V.  Watkins,  264 

3.  An  indictment  charged  a  prison- 
er with  having  burglariously  broken 
and  entered  a  dwelling-house,  *'  with 
intent  one  A.  D.  in  the  said  dwelling- 
house  then  being  violently  and  against 
her  will  then  and  there  feloniously  to 
ravish  and  carnally  know  ;"  whether 
that  allegation  is  sufficient  without 
the  addition  of  the  words,  ''in  the 
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said  dwelling-house,"  after  the  words 
*'then  and  there," — qu€tre*     Ibid. 

BURNING. 
See  Arson. 

CARRIER. 
See  Negligence,  5. 

1.  Silk  dresses  made  up  for  wear- 
ing are  not  «  silks  "  within  the  mean- 
ingof  the  Carriers'  Act,  1 1  Geo. 4  & 
1  Will.  4,  c.  61,  s.  1  :  nor  are  an 
eye-glass  with  a  gold  chain  attached 
to  it,  for  the  purpose  of  its  being 
hung  round  the  neck  of  the  wearer, 
''trinkets"  within  the  meaning  of 
that  enactment.    Davey  v.  Mason^  45 

2.  If  a  message  be  lefl  at  the  book- 
ing-office of  a  carrier  from  N.  to  L. 
for  his  Tan  to  call  for  the  plamtiflTs 
luggAgCy  At  another  inn,  for  the  pur- 
pose of  its  being  carried  to  L.,  and 
the  carrier's  servant  and  van  go  to  the 
other  inn,  and  the  plaintifTs  luggage 
be  there  put  into  the  carrier's  van  and 
afterwards  lost  therefrom,  the  carrier 
is  liable  for  the  loss,  just  as  he  would 
be  if  the  luggage  of  the  plaintiff  had 
been  taken  to  the  defendant's  regular 
booking-office.  Ibid. 

CENTRAL  CRIMINAL  COURT. 

5ee  Accessory,  1. — Juror,  1. 

Rule  as  to  the  issuing  of  process. 

254 

CERTIFICATE  FOR   SPEEDY 
EXECUTION. 

jSee  Execution,  1. 

CESTUI  QUE  TRUST. 
See  Ejectment,  2. 

CHALLENGE  OF  JURORS. 

See  Issue   from  the   Court  of 
Chancery,  3.~Juror,  2. 


COMPUTUS  (ANCIENT). 

CHARTER-PARTY. 
See  Shipping,  1,  2,  3,  4. 

CHEQUE. 
See  Bill  of  Exchange,  4. — Monet 

HAD  AND  RECBIYED. 

CHINESE  WITNESS. 
Mode  of  swearing.  248 

COIN  (OFFENCES  RELATING 
TO  THE). 
In  order  to  convict  a  person  charged 
on  the  Stat.  2  Will.  4,  c.  34,  s.  8, 
with  having  in  his  possession  more 
than  three  pieces  of  counterfeit  coin, 
with  intent  to  utter  them,  it  is  not 
necessary  that  the  possession  should 
be  individual  possession,  but  it  is 
enough  if  the  coin  be  in  the  posses- 
sion of  the  person  charged,  or  his  im- 
mediate agent ;  as  the  interpretation 
clause  of  the  same  statute  (s.  21)  pro- 
vides for  such  a  case  ;  therefore  whone 
two  persons  were  taken  into  custody 
together,  one  of  them  having  on  him 
sixteen  pieces  of  counterfeit  coin,  and 
the  other  only  two  pieces,  the  judges 
held,thAt  the  person  who  had  only  the 
two  pieces  might,  in  point  of  law,  be 
convicted  as  well  as  the  person  who 
had  the  sixteen.     JSe^.  v.  WiUiamt^ 

259 

COMBINATION  OF  WORKMEN. 

See  L.  C.  J.  Tindal's  Charge,  p. 

661. 

COMMON  PURPOSE. 

See  L.  C.  J.  Tindal's  Charge,  p. 
661.— Wounding,  2. 

COMMONS  (OFFICERS  OF  THE 

HOUSE  OF). 

See  Trespass,  6. 

COMPUTUS  (ANCIENT). 
See  Evidence,  2. 


CONFESSION. 
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CONCEALMENT  OF  BIRTH. 

If  a  woman  endeavour  to  conceal 
the  birth  of  her  child  bj  placing  the 
dead  body  of  the  child  between  a  bed 
and  a  mattrass,  this  is  a  sufficient 
disposing  of  the  dead  body  to  consti- 
tute an  offence  within  the  stat.  9  Geo. 
4,  c.  31,  s.  14,  and  it  is  not  essential 
to  such  an  offence  that  the  dead  body 
should  either  be  put  in  some  place 
intended  for  its  final  deposit,  or  be 
buried  or  destroyed.  Beg,  v.  Gold- 
thorpe^  335 


CONFESSION. 
See  Deposition,  4. 

1.  A  servant  was  charged  with  at- 
tempting to  set  fire  to  her  master's 
house.  It  was  proved  that  the  fur- 
niture in  two  of  the  bed-rooms  was 
on  fire,  and  a  spoon  and  other  articles 
were  found  in  the  sucker  of  the  pump. 
The  master  told  the  prisoner,  that  if 
she  did  not  tell  the  truth  about  the 
things  found  in  the  pump  he  would 
send  for  the  constable  to  take  her, 
but  he  said  nothing  to  her  respecting 
the  fire: — Held,  that  this  was  such  an 
inducement  to  confess  as  would  render 
inadmissible  any  statement  that  the 
prisoner  made  respecting  the  fire,  as 
the  whole  was  to  be  considered  as  one 
transaction.     Beg.  v.  Heam,        109 

2.  The  prosecutor  proved,  that 
when  the  prisoner  was  before,  the 
magistrate  she  was  duly  cautioned, 
and  that  she  made  a  statement,  which 
was  taken  down  and  read  over  to  her, 
and  to  which  she  made  her  mark,  the 
magistrate  also  signing  it.  The  pro- 
secutor identified  the  paper  by  his 
own  signature  to  his  own  deposition, 
being  on  the  same  sheet  of  paper: — 
JieU,  that  the  prisoner's  statement 
might  be  given  in  evidence  without 
examining  either  the  magistrate  or 
his  clerk.  Ibid. 

3.  A.  B.,  a  witness  on  a  coroner's 


inquest,  made  a  deposition,  in  which 
she  stated  a  conversation  with  the 
prisoner  on  their  seeing  a  placard  re- 
lating to  the  murder  of  the  deceased, 
and  also  stated  that  she  called  the 
prisoner  a  murderer;  and  also  that 
she  slept  with  the  prisoner,  and  that 
he  beat  her,  and  gave  her  two  black 
eyes.  The  prisoner  made  a  statement 
before  the  coroner,  which  was  taken 
down  in  the  following  form: — "  Pri- 
soner admits  sleeping  with  witness, 
blacking  her  eyes,  seeing  the  placard, 
and  his  beating  her,  and  her  calling 
him  murderer."  Semble,  that  the 
statement  of  the  prisoner,  and  also 
the  deposition  of  A.  B.,  were  receiv- 
able in  evidence  against  the  prisoner 
on  his  trial  for  the  murder,  and  that 
it  was  no  objection  in  point  of  law 
to  the  receiving  of  the  statement  in 
evidence,  that  it  began,  •«  Prisoner 
admits,'^  although  that  is  a  very  im- 
proper way  of  taking  down  a  pri- 
soner's  statement.     Beg.  v.  BocAe, 

341 
4.  A  female  servant  being  suspected 
of  stealing  money,  her  mistress  on  a 
Monday,  told  her  that  she  would  for- 
give her  if  she  told  the  truth.  On  the 
Tuesday  she  was  taken  before  a  ma- 
gistrate, and  was  discharged,  no  one 
appearing  against  her.  On  the  Wed- 
nesday, the  superintendent  of  police 
went  with  her  mistress  to  the  bridewell 
and  told  her,  in  the  presence  of  her 
mistress,  that  she  *'  was  not  bound  to 
say  anything  unless  she  liked,  and 
that  if  she  had  anything  to  say  her 
mistress  would  hear  her;"  but  the 
superintendent  (not  knowing  that  her 
mistress  had  promised  to  forgive  her) 
did  not  tell  her  that  if  she  made  a 
statement  it  might  be  given  in  evi- 
dence against  her.  The  prisoner 
made  a  statement: — Held,  that  this 
statement  was  not  receivable  in  evi- 
dence, as  the  promise  of  the  mistress 
must  be  considered  as  still  operating 
on  the  prisoner's  mind  at  the  time  of 
the  statement;  but  that  if  the  mistress 
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CONFESSION. 


CONSTABLE. 


had  not  been  then  present  it  might 
have  been  otherwise.  Reg.  v.  Hewett, 

534 

5.  The  mere  knowledge  by  a  pri- 
soner of  a  handbill,  by  which  a  govern- 
ment reward  and  a  promise  of  a  par- 
don are  offered  in  a  case  of  munler, 
are  not  sufficient  grounds  for  rejecting 
a  confession  of  such  prisoner,  unless 
it  appear  that  the  inducements  there 
held  out  were  those  which  led  the 
prisoner  to  confess.    Reg,  v.  Bagwell, 

584 

6.  Where  a  prisoner  desired  that 
any  handbill  that  might  appear  con- 
cerning a  murder  with  which  he 
stood  chai^d  might  be  shewn  to  him, 
and  a  handbill  was  shewn  to  him  by 
a  constable,  by  which  a  reward  and 
free  pardon  was  offered  to  any  but 
the  person  who  struck  the  blow,  and 
the  prisoner,  three  days  afterwards, 
made  a  statement.  This  statement 
was  held  to  be  receivable  in  evidence. 

Ibid. 

7.  But  where  it  was  afterwards 
proved  by  another  constable  that  the 
prisoner,  on  the  night  before  he  made 
the  statement  said  to  him  that  he 
saw  no  reason  why  he  should  suffer 
for  the  crime  of  another,  and  that,  as 
government  had  offered  a  free  pardon 
to  any  one  concerned  who  had  not 
struck  the  blow,  he  should  tell  all  he 
knew  about  the  matter.  The  judge 
held,  that  the  statement  that  had 
already  been  given  in  evidence  was 
not  properly  receivable,  and  struck  it 
out  of  his  notes.  Ibid. 

8.  If  two  prisoners  be  taken  before 
a  magistrate  on  a  charge  of  felony, 
what  the  first  prisoner  says  in  his 
statement  before  the  magistrate  can- 
not be  read  in  evidence  against  the 
second,  because  when  before  the  ma- 
gistrate, the  second  prisoner  is  only 
called  upon  to  answer  the  statements 
in  the  depositions  taken  on  oath,  and 
not  what  any  other  prisoner  may 
have  said  in  Ids  examination.  Reg. 
V.  StnnnerioH,  593 


CONSPIRACY. 

An  indictment  for  a  conspiracy 
charged  the  defendant  with  conspir- 
ing, with  other  persons  unknown,  '*  to 
cheat  and  defraud  J,  D.  and  oiken" 
and  laid,  as  overt  acts,  that  the  de- 
fendant did  falsely  pretend  to  J.  D. 
that  he  was  a  merchant  named  G., 
and  did  under  colour  of  a  pretended 
contract  with  J.  D.  for  the  purchase 
of  certain  goods  of  "  the  said  J.  D. 
and  others*^  obtain  a  large  quantity 
of  the  goods  **  of  the  said  J.  D.  «ik 
othergy^  with  intent  to  defraud  "  the 
said  J,  D.  and  others  r —Held,  that 
the  words  "  and  others"  throughout 
this  indictment  must  be  taken  to 
mean  others  the  partners  of  J,  D., 
and  not  other  persons  wholly  uncon- 
nected with  J.  D.;  and  that  on  the 
trial  of  this  indictment  evidence  was 
not  admissible  to  shew  that  the  de- 
fendant attempted  to  defraud  other 
persons  wholly  unconnected  with  J.  D. 
Reg.  v.  Steel,  337 

CONSTABLE. 

See  False  Imprisqnment,  5. — 
Murder,  4. 

1 .  A  person  charged  to  aid  a  con- 
stable, and  who  does  so,  is  protected 
eundo,  morando,  et  redeundo.  Beg. 
T.  Phelps,  180 

2.  To  support  an  indictment  against 
a  person  for  refusing  to  aid  and  assist 
a  constable  in  the  execution  of  his 
duty  in  quelling  a  riot,  it  is  necessary 
to  prove — 1st,  that  the  constable  saw 
a  breach  of  the  peace  committed; 
2nd,  that  there  was  a  reasonable  ne- 
cessity for  calling  on  the  defendant 
for  his  assistance;  and  3rd,  that  when 
duly  called  upon  to  assist  the  con- 
stable, the  defendant,  without  any 
physical  impossibility  or  lawful  ex- 
cuse, refused  to  do  so;  and  in  such  a 
case  it  is  no  ground  of  defence  that 
from  the  number  of  the  rioters  the  sin- 
gle  aid  of  the  defendant  would  not  have 
been  of  any  use.    Beg,  v.  Broum,  314 


CRIM.  CON. 
3.  Form  of  indictment.  Ibid* 

CONTRA  FORMAM  STATUTO- 
RUM. 

See  Indictment,  4. 

CONVICTION  (PRIOR). 
See  Larceny,  13, 

CONVICTION  (PROOF  OF). 
See  Evidence,  13. 

CORPORATION. 
See  Trespass,  8. 

COSTS. 

A  party  refused  to  admit  the  hand- 
writing of  a  third  person  to  a  docu- 
ment. The  judge  at  chambers  made 
the  usual  order  for  the  costs  of  prov- 
ing it  at  the  trial;  the  handwriting  of 
the  document  was  proved,  but  the 
document  itself  was  one  which  was 
not  receivable  in  evidence  in  the  cause. 
The  judge  at  Nisi  Prius  would  not 
certify  for  the  costs  of  proving  it. 
Fhillips  V.  Harris,  492 

CRIM.  CON. 
See  Larceny,  1,  2,  3,  4. 

1.  In  an  action  for  crim.  con.  the 
marriage  was  proved  to  have  been  so- 
lemnized at  the  office  of  the  British 
consulate  at  Beyrout,  but  there  was 
some  doubt  whether  it  had  been  so- 
lemnized strictly  according  to  the 
rites  of  the  Church  of  England :  it 
was  not  solemnized  according  to  the 
custom  of  the  country  in  which  it 
took  place.  The  parties  Uved  as 
husband  and  wife  for  two  years  after- 
wards:— Held,  that,  for  the  purposes 
of  the  jury's  verdict,  this  must  be 
considered  a  marriage  in  fact.  Ca- 
therwoodr.  Caslon,  431 

2.  The  writ  in  an  action  for  crim. 


DEEDS. 
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con,  was  dated  11th  December,  1840; 
there  had  been  suspicious  circum- 
stances touching  the  conduct  of  the 
plaintiff's  wife  and  of  the  defendant 
before  that  time,  and  they  had  both 
left  this  country  about  June,  1840. 
It  was  not  shewn  that  they  had  left 
this  country  together.  In  August, 
1841,  the  parties  lived  in  open  adul* 
tery  in  England.  The  judge  directed 
the  jury  that  they  must  dismiss  from 
their  minds  every  thing  which  might 
have  occurred  ailer  the  date  of  the 
writ,  i.  e.  in  and  after  August,  1841, 
and  they  must  infer  the  adultery,  or 
repudiate  it,  by  what  had  happened 
before  11th  December,  1840.     Ibid. 

DAMAGES. 
See  Bill  of  Exchange,  5. — Goods 

BADLY  MADE. 

Although,  where  a  fact  is  admitted 
as  to  one  issue  on  the  record,  and 
denied  as  to  another,  the  admission 
on  the  one  issue  is  not  evidence  on 
the  other;  yet  if  the  jury  find  both 
issues  for  the  plaintiff,  they  may,  in 
estimating  the  damages  on  the  whole 
case,  take  into  their  consideration 
what  appear  on  the  whole  case  to 
be  the  real  facts  of  it.  Howard  v. 
Gossett,  380 

DAMAGE  (SPECIAL). 
See  Slander,  3. 

DAMAGE  (WILFUL). 
See  Landlord  and  Tenant,  1. 

DEEDS. 

The  person  who  is  entitled  to  the 
inheritance  has  a  right  to  the  posses- 
sion of  the  title  deeds,  and  it  is  no 
answer  to  an  action,  founded  on  his 
right  to  the  possession  of  the  deeds, 
to  shew  that  another  person  has  a 
term  of  1000  years  vested  in  him  to 
attend  the  inheritance.  Austin  v. 
Croome,  653 
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DEMURRER. 


DEMOLISHING  HOUSES. 

1.  On  an  indictment  under  the  7 

6  8  Geo.  4,  c.  30,  s.  8,  for  beginning 
to  demolish,  pull  down,  or  destroy 
anj  house,  &c.,  the  jury  cannot  find 
the  persons  guilty,  unless  they  think 
that  their  intention  was  so  to  destroy 
the  house  as,  in  fact,  to  leave  it  no 
house  at  all.  No  injury,  however 
extensive,  short  of  the  actual  demoli- 
tion of  the  very  walls  of  the  building, 
is  contemplated  by  the  provisions  of 
this  act.     Res^.  v.  Jdams,  299 

2.  On  an  indictment  on  the  statute 

7  &  8  Geo.  4,  c.  30,  s.  8,  for  feloni- 
ously demolishing  a  house  by  rioters, 
it  is  a  sufficient  demolishing  of  the 
house,  if  it  be  so  far  destroyed  as  to 
be  no  longer  a  house,  and  the  fact 
that  the  rioters  left  a  chimney  stand- 
ing will  make  no  difference.  Eeff.  v. 
Langford^  602 

3.  The  Stat.  7  &  8  Geo.  4,  c.  30,  s. 
8,  not  having  given  any  definition  of 
what  shall  be  a  riot  within  the  mean- 
ing of  that  enactment,  the  common- 
law  definition  of  a  riot  must  be  resorted 
to,  and  in  such  a  case  there  will  be 
sufficient  terror  and  alarm  to  support 
this  part  of  the  charge  if  any  one  of 
her  Majesty's  subjects  was  terrified. 

Ibid. 

4.  If  persons  riotously  assemble  and 
demolish  a  house  really  believing  that 
it  is  the  property  of  one  of  them,  and 
act  bond  fide  in  the  assertion  of  a  sup- 
posed right,  this  will  not  be  a  felonious 
demolition  of  the  house  within  the 
Stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  even 
though  there  be  a  riot.  Ibid. 

5.  If  rioters  destroy  a  house  by  fire, 
this  is  a  felonious  demolition  of  it 
within  the  stat.  7  &  8  Geo.  4,  c.  30, 
8.  8,  and  the  persons  guilty  of  such 
an  offence  may  be  convicted  in  an  in- 
dictment founded  on  that  enactment, 
and  need  not  be  indicted  for  arson 
under  sect.  2  of  that  statute.  Reg.  v. 
Harris,  661 

6.  If  in  a  case  of  feloniously  de- 


molishing a  house  by  rioters,  it  ap- 
pear that  some  of  the  prisoners  set 
fire  to  the  house  itself,  and  that  others 
carried  furniture  out  of  the  house  and 
burnt  it  in  a  fire  made  on  a  gravel 
walk  on  the  outside  of  the  house,  it 
will  be  for  the  jury  to  say  whether 
the  latter  were  not  encouraging  and 
taking  part  in  a  general  design  of 
destroying  the  house  and  furniture, 
and,  if  so,  the  jury  ought  to  convict 
them.  Ibid. 

7.  If  a  house  be  demolished  by 
rioters,  by  means  of  fire,  one  of  the 
rioters  who  is  present  while  the  fire 
is  burning  may  be  convicted  for  the 
felonious  demolition,  under  the  stat. 
7  &  8  Geo.  4,  c.  30,  s.  8,  although  he 
is  not  proved  to  have  been  present 
when  the  house  was  originally  set  on 
fire.     Reg.  v.  Simpson,  669 

DEMURRAGE. 
See  Shipping,  1,  2,  3. 

DEMURRER. 
See  Perjury,  15. 

1.  A  prisoner,  in  case  of  murder, 
may  demur  ;  and  if  his  demurrer  be 
overruled,  he  may  still  plead  not 
guilty;  and  semble,  that  he  may  demur 
and  plead  over  to  the  felony  at  the 
same  time.     Beg.  v.  Phelps,        180 

2.  It  is  competent  for  a  prisoner 
to  demur  and  plead  over  to  me  fiuts 
of  an  indictment  at  the  same  time. 
Reg.  V.  Jdams,  299 

3.  A  defendant  in  an  indictment 
cannot  after  plea  take  advantage  of 
any  defect  which  is  aided  after  ver- 
dict; by  the  21st.  sect,  of  the  stat.  7 
Geo.  4,  c.  64,  the  only  mode  of  tak- 
ing advantage  of  such  defects  being 
by  demurrer.    Reg.  v.  Ellis,         564 

4.  Where  a  prisoner  in  a  case  of 
felony  has  in  the  absence  of  his  coun- 
sel pleaded  to  an  indictment  which  is 
objectionable  on  demurrer,  the  judge 
will  on  the  application  of  the  pri- 
soner's counsel  allow  the  prisoner  to 


DEPOSITION. 


DETINUE. 
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demur  before  the  eTideoce  is  gone 
into.     Rep.  t.  Purchase,  6 1 7 

5.  In  a  case  of  embezzlement,  if 
the  prisoner  demurs  to  the  indict- 
ment and  the  demurrer  is  decided 
against  him»  the  prisoner  may  plead 
orer  and  take  his  trial.  Ibid, 

DEPOSITION. 

See  Confession^  3. 

.  1.  On  the  trial  of  a  case  of  felony, 
where  the  prosecutor  is  bed-ridden, 
and  not  likely  to  be  ever  able  to 
attend  the  assizes,  his  deposition, 
taken  by  the  committing  magistrate 
in  the  presence  of  the  prisoner,  may 
be  given  in  evidence ;  and  the  deposi- 
tion may  be  proved  by  a  person  who 
was  present,  without  calling  the  ma- 
gistrate or  his  clerk.  Reff,  v.  JFil- 
shaWf  145 

2.  When  a  deposition,  taken  before 
a  magistrate,  is  to  be  given  in  evidence^ 
it  is  very  proper,  as  matter  of  caution, 
that  the  magistrate  or  his  clerk  should 
be  called  in  all  cases  where  it  can  be 
conveniently  done  ;  but  it  is  not  ne- 
cessary in  point  of  law.  Ibid. 

3.  If  a  witness  is  actually  insane 
at  the  time  of  the  trial  of  an  indict- 
ment for  a  misdemeanor,  his  deposi- 
tion, taken  before  the  committing 
magistrate,  is  receivable  in  evidence, 
the  same  as  if  the  witness  were  dead, 
although  the  insanity  of  the  witness 
may  be  only  temporary  ;  but  if  it  ap- 
pear that  the  witness  be  not  insane, 
but  that  the  witness  has  been  suffer- 
ing from  delirium  and  depression  of 
spirits,  in  consequence  of  a  blow  on 
tne  head,  and  that  his  intellects  are 
affected  by  the  injuries  he  has  received, 
but  it  be  the  opinion  of  his  physician 
that  he  will  recover,  the  deposition  of 
the  witness,  taken  before  the  commit- 
ting magistrate,  is  not  receivable  in 
evidence.     Reg,  v.  Marshall,       147 

4.  A  prisoner  was  tried  for  the 
murder  of  her  child,  E.  S.,  by  poison. 
E.  S.  died  on  the  25th  of  September, 


on  the  14th  of  October  following 
another  child  of  the  prisoner,  named 
M.  A.  S.,  died  under  suspicious  cir- 
cumstances, and  the  prisoner  was  ex- 
mined  on  oath  at  the  coroner's  inquest 
held  on  M.  A.  S.  and  signed  her  de- 
position, in  which  she  made  a  state- 
ment as  to  the  death  of  E.S.  Whether 
this  deposition  was  receivable  in  evi- 
dence on  the  trial  of  the  prisoner  for 
the  murder  of  E.  S. — quaere,  Reg. 
V.  Sandys,  345 

DEPOSITION  BEFORE  THE 
MASTER. 

To  let  in  the  examination  of  a  wit- 
ness taken  before  the  Master,  as 
evidence  under  the  stat.  1  Will.  4,  c. 
22,  on  the  ground  that  the  witness  is 
abroad,  evidence  must  be  given  to 
satisfy  the  judge  that  the  witness  is 
actually  out  of  the  jurisdiction  of  the 
court  at  the  time  of  the  trial ;  and  it 
will  not  be  sufficient  to  prove  that  on 
the  evening  before  the  trial  the  wit- 
ness was  with  his  luggage  on  board  a 
ship  bound  for  Montreal,  the  ship 
being  then  three  quarters  of  a  mile 
below  Gravesend,  waiting  for  her 
captain  to  come  on  board.  Carruthers 
V.  Graham,  5 

DETINUE. 

A.  left  a  picture  which  was  his  pro- 
perty in  the  rooms  of  C,  who  was  an 
auctioneer.  B.  was  in  company  with 
A.  when  he  went  to  C.'s  rooms  with 
the  picture  ;  B.  owed  G.  £8.  When 
A.  wanted  the  picture  back  and  offered 
to  pay  for  the  warehouse-room,  G. 
said  the  cost  of  keeping  it  was  5s,, 
but  that  he  would  not  deliver  the  pic- 
ture up  unless  he  was  paid  B.'s  debt 
in  addition  to  that  sum: — Held,  that 
this  was  a  waiver  of  the  demand  for 
warehouse-room;  and  that  detinue 
would  lie  by  A.  against  G.  for  the 
picture,  without  any  further  offer  to 
pay  G.  for  keeping  it.  Dirks  v.  Rieh- 
ards,  626 
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EJECTMENT. 


EMBEZZLEMENT. 


DEVISE. 
See  Power. 

DEVISAVIT  VEL  NON. 

See  Issue   from  the  Court  of 
Chancery. 

DISCHARGE  OF  PRISONER. 
See  Prisoner  (Discharge  of). 

DISHONOUR  (NOTICE  OF). 
See  Bill  of  Exchange,  6. 

DISTRESS. 
See  Landlord  and  Tenant,  7. 

DOOR  BELLS  (RINGING). 
See  False  Imprisonment,  1. 

EJECTMENT. 

See  Evidence,  1,  22.— Evidence 
in  Reply,  1. 

1.  In  ejectment  to  recover  five 
houses,  it  was  proved  that  the  lessor 
of  the  plaintiff  bad  received  the  rents 
of  some  of  them  for  four  quarters,  and 
of  the  others  for  five  quarters,  down 
to  March,  1841,  and  that  in  that 
month  the  lessor  of  the  plaintifiTs  re- 
ceiver of  rents  found  the  door  of  one 
of  the  houses  secured  bj  a  chain,  and 
the  defendant  in  it,  who  said  that  it 
was  his  freehold: — Held,  that  this 
was  evidence  to  go  to  the  jury  on  the 
part  of  the  lessor  of  the  plaintiff;  and 
if  there  was  no  evidence  given  on  the 
part  of  the  defendant,  it  would  be  for 
the  jury  to  consider  whether  they  were 
satisfied  upon  this  evidence,  that  the 
property  really  belonged  to  the  lessor 
of  the  plaintm.  Doe  d.  Humphrey 
V.  Martin,  32 

2.  The  proviso  as  to  cestui  que 
trusts,  contained  in  sect.  7  of  the 


Stat.  3  &  4  Will.  4,  c.  27,  applies 
only  to  cases  of  declared  and  express 
trusts,  and  not  to  the  case  of  a  per- 
son holding  under  an  agreement  to 
purchase.     Doe  d.  Stanway  v.  Rocky 

549 

3.  If  a  person  who  has  agreed  to 
purchase  real  property  be  let  into  pos- 
session, he  is  a  tenant  at  will,  and 
such  tenancy  at  will  is  determined  bj 
his  death;  and  if  afler  his  death  his 
widow,  who  is  also  devisee  of  his  real 
estate,  continue  in  possession,  this  is 
not  a  continuance  of  his  tenancy  at 
will,  so  as  to  prevent  the  operation  of 
that  statute;  and  therefore,  in  such 
a  case,  where  the  person  thus  let 
into  possession  died  more  than  twenty 
years  before  ejectment  brought  by  the 
representatives  of  the  intended  ven- 
dor, it  was  held  that  it  was  too  late, 
unless  a  new  tenancy  could  be  shewn 
in  the  widow,  the  first  year  of  whose 
tenancy  was  within  twenty  years  be-* 
fore  the  ejectment ;  and  if  such  new 
tenancy  were  shewn,  no  demand  of 
possession  would  be  necessary,  as  such 
new  tenancy  would  be  determined  by 
the  death  of  the  widow,  which  occur- 
red before  the  ejectment.  Ibid, 

4.  Whereafter  thejuryareswomin 
an  ejectment  case,  it  is  discovered  that 
in  the  Nisi  Prius  record  the  name  of 
the  real  defendant  has  not  been  sub- 
stituted for  that  of  Richard  Roe,  but 
the  consent  rule  and  jury  process  are 
right,  the  record  ought  in  strictness 
to  be  withdrawn  and  amended  on 
summons,  and  then  re  entered,  but 
by  consent  the  judge  will  allow  the 
amendment  without  withdrawing  the 
record.  Ibid, 

EMBEZZLEMENT. 

See  Demurrer,  5. 

1.  It  was  proved  that  a  postoffio^* 
letter-carrier  was  in  the  daily  habit  a 
calling  at  the  lodge  of  the  6.  Infirm- 
ary, and  there  receiving  letters,  with 
a  penny  on  each  to  piqwy  the  post- 


ENDEAVOURING,  &c. 


EVIDENCE. 
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age;  and  that  he  took  them,  with  the 
peony,  to  the  G.  post-office;  and  that, 
during  his  ilhiess,  a  person  who  had 
performed  his  duties  did  the  like. 
There  was  no  evidence  of  any  ap- 
pointment:— Heidi  in  an  indictment 
under  the  stat.  2  Will.  4,  c.  4,  s.  1, 
for  emhezzling  some  of  the  pence  thus 
received,  that  this  was  evidence  to  go 
to  the  jury,  that  the  pence  were  re- 
ceived hy  the  prisoner  by  virtue  of 
his  employment  as  a  letter-carrier. 
Reg,  V.  Tmensend,  178 

2.  Embezzlement  necessarily  in- 
volves secrecy  and  concealment.  If,, 
therefore,  instead  of  denying  the  ap- 
propriation of  property,  the  prisoner, 
in  rendering  his  account,  admits  the 
appropriation,  alleging  a  right  in  him- 
self, no  matter  how  unfounded,  or 
setting  up  an  excuse,  no  matter  how 
frivolous,  his  offence  in  taking  and 
keeping  is  no  embezzlement.  Reg.  v. 
Norman,  501 

3.  A  clerk  to  a  joint-stock  banking 
company,  established  under  the  stat. 
7  Geo.  4,  c.  46,  may  be  convicted  of 
embezzling  the  money  of  the  company 
notwithstanding  he  is  a  shareholder 
or  partner  in  such  company.  Reg,  v. 
AtinnMon,  525 

4.  An  indictment  for  embezzlement 
which  charges,  in  one  count,  that  the 
prisoner,  within  six  calendar  months, 
received  three  sums,  laying  a  day  to 
the  receipt  of  each,  and  that,  *'  on  the 
several  days  aforesaid,"  the  prisoner 
embezzled  the  sums,  is  bad;  because 
it  does  not  shew  that  the  sums  were 
embezzled  within  six  months  of  each 
other.     Reff.  Y,  Purchase,  617 

5.  Whether  three  acts  of  embezzle- 
ment can  be  charged  in  one  count,  in 
one  indictment,  qutere;  but  the  correct 
course  is  to  put  each  charge  of  embez- 
zlement into  a  separate  count.     Ibid. 

ENDEAVOURING  TO  CONCEAL 
A  BIRTH. 

See  Concealment  of  Birth. 

VOL.  I. 


ERROR. 
See  Practice,  9. 

ESCAPE. 

It  is  a  misdemeanor,  indictable  at 
common  law,  to  aid  a  person  to  escape 
from  custody,  though  he  be  confined 
under  the  remand  of  the  Commis- 
sioners for  the  Relief  of  Insolvent 
Debtors,  and  not  on  any  criminal 
charge.     Reg.  v.  Allan,  295 

EVIDENCE. 

See  Admission.— Bankrupt,  4,  5. 
—  Bigamy,  1.  —  Bill  op  Ex- 
change,  8,    9. — CONPESSION. — 

Conspiracy.  —  Deposition.  — 
Depositions  before  the  Mas- 
ter. —  Ejectment,  1.  —  Evi- 
dence IN  Reply. — False  Im- 
prisonment, 2.  —  Libel,  1.-^ 
Maliciously  suing  out  a  Fiat 
IN  Bankruptcy. — Manslaugh- 
ter, 2. — Master  and  Servant, 
2. — Negligence,  5. — Notice  to 
produce. — Perjury,  2,  3,  11, 
15. — Petitioning  Creditor,  1. 
— Power,  1. — Practice,  2. — 
Rape,  2.  —  Trespass,  5. — Ven- 
dor and  Purchaser,  3. — Wit- 
ness. 

1 .  A  deceased  receiver  of  rents  had 
rendered  to  his  employer  annual 
accounts  of  the  rents  received  from 
property  at  H.  The  accounts  were 
not  signed  by  any  one.  One  of  the 
accounts  was  in  the  handwriting  of  a 
deceased  clerk,  but  on  it  was  written, 
in  the  handwriting  of  the  receiver, 
''  H.  rents;"  another  account  was  in 
the  handwriting  of  the  son  of  the 
receiver,  who  proved  that  he  made 
it  out  by  the  authority  of  his  father, 
and  that  the  account  was  rendered  to 
the  employer,  as  was  the  usual  course : 
— Held,  that,  under  these  circum- 
stances, both  these  accounts  were  re- 
ceivable in  evidence  as  the  accounts  of 
a  deceased  agent  charging  himself  to 
his  principal.  Doed.SturtY.Mobbetl 
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2.  In  assumpsit  for  tolls,  a  com- 
putus of  a  prepositus  or  reeve  of  33 
Hen.  6,  which  was  brought  from  the 
muniment  room  of  the  lord  of  the 
manor,  but  which  was  not  signed,  and 
of  which  no  evidence  of  the  hand- 
writing could  be  given,  but  in  which 
the  receiver  purported  to  charge  him- 
self with  the  receipt  of  money,  was 
offered  in  evidence: — Held,  to  be  re- 
ceivable.    Brune  v.  Thompson,        34 

3.  The  plaintiff  claimed  tolls 
throughout  the  port  of  Padstow: — 
Held,  that  a  record  of  K  B.,  of  7 
Ric.  2,  of  a  cause  removed  by  cer- 
tiorari from  the  maritime  court  of  AI- 
destowe,  was  receivable  in  evidence 
for  the  plaintiff,  although  that  cause 
was  an  action  of  trespass  for  taking  a 
ship,  and  the  present  plaintiff  and  de- 
fendant did  not  claim  under  either  of 
the  parties  to  it;  and  evidence  was 
allowed  to  be  given  by  the  witness 
who  produced  it,  that  he  had  ascer- 
tained from  records  that  Aldestowe 
and  Padstow  are  different  names  for 
the  same  place.  Ibid, 

4.  But  the  opposite  counsel  will 
not  be  allowed  to  ask  him  whether  he 
had  not  found  other  records  besides 
those  given  in  evidence,  which  related 
to  the  right  of  the  Prior  of  B.,  from 
whom  the  plaintiff  traced  his  title,  as 
that  would  be  giving  parol  evidence  of 
the  contents  of  those  records.     Iltid. 

5.  A  document  indorsed  in  the 
plaintiff's  handwriting,  and  which 
the  plaintiff  had  directed  a  witness 
to  give  to  the  defendant,  is  good 
evidence  on  the  part  of  the  de^nd- 
ant,  although  the  instrument  be  not 
between  the  parties  on  the  record. 
Agar  v.  Toung,  7S 

6.  A.  brought  an  action  of  trespass 
against  B.,  for  taking  two  tables  and 
a  chair.  B.  pleaded  not  guilty,  and 
no  other  plea.  It  was  proved  that 
B.  took  two  chairs  and  a  table  in  the 
house  of  D.,  but  none  of  the  wit- 
nesses knew  A.;  and  there  was  no 
evidence  of  any  kind  to  connect  A. 


with  the  goods  taken  in  D.'s  boose:— 
Held,  that,  to  entitle  the  plaintiff  to 
recover  on  these  pleadings,  there 
must  be  some  evidence  to  connect  the 
plaintiff  with  the  goods  taken;  aod 
that,  if  there  was  no  such  evidence, 
the  defendant  would  be  entitled  to  a 
verdict  on  his  plea  of  not  guilty. 
Forman  v.  Dawes,  127 

7.  A  prisoner  was  to  be  tried  on 
three  indictments:  1st,  for  receiving 
stolen  tin;  2nd,  for  stealing  iroo; 
3rd,  for  receiving  stolen  brass.  It 
appeared  that  a  constable  went  with  a 
search-warrant,  to  search  the  pri- 
soner's premises  for  stolen  iron,  aod 
that,  having  read  the  warrant  to  the 
prisoner,  the  latter  made  a  statement: 
— Held,  on  the  trial  of  the  first  in- 
dictment, that  the  whole  of  this  state- 
ment was  receivable  in  evidence,  al- 
though part  of  it  related  to  the 
charge  respecting  the  iron;  and  also, 
that  evidence  might  be  given,  that,  at 
the  time  of  the  search,  the  priaoner 
endeavoured  to  conceal  some  brass; 
and  also,  that  almost  immediately 
after  the  prisoner  was  taken  away 
from  the  premises,  at  the  conduskm 
of  the  search^  his  wife  carried  some  tin 
under  her  cloak,  from  a  warehooae  on 
the  premises.    Reg,  v.  Mansfield^  140 

8.  The  rent-rolls  of  an  estate  were 
unsigned,  and  were  drawn  out  in  four 
columns.  The  first  and  second  co- 
lumns, containing  the  tenants'  names, 
and  the  amount  to  be  paid  by  cadi, 
were  in  the  handwriting  of  the  owner 
of  the  estate.  The  third  and  fourth 
columns,  containing  the  amount  ac- 
tually received  of  each  tenant,  and  the 
date  when  received,  were  in  the  hand- 
writing of  a  deceased  steward: — 
Held,  that  these  rent-rolls  were  re- 
ceivable in  evidence,  as  acoocmta  of  a 
deceased  steward  charging  himadf. 
Doe  d.  Bodenham  v.  Colcombe,     165 

9 .  On  the  trial  of  an  indictment 
fbr  the  non-repair  of  highways,  entries 
in  an  andent  parish-book,  produced 
by  the  chorehwarden  from  the  parish 
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chest,  were  offered  in  evidence,  to 
shew  who  were  the  surveyors  of  the 
highways  in  1707:— Held,  that  the 
evidence  was  receivable.  Resf,  v.  Pern- 
Mdffe  {InkahM,  of),  157 

10.  A  minute-book,  kept  by  the 
magistrates's  clerk,  was  offered  in 
evidence,  to  shew  who  had  been  ap- 
pointed by  the  magistrates  to  be  sur- 
veyors of  the  highways  for  the  year 
1812: — Held,  that  this  evidence  was 
not  receivable  without  proof  of  a 
search  for  the  original  appointment, 
under  the  hands  and  seals  of  the 
magistrates.  Pnd, 

11.  Whether  the  minute-book 
would  have  been  receivable  as  second- 
ary evidence,  if  the  original  appoint- 
ments had  been  lost — qiuere.    Ibid, 

12.  A  written  resolution  of  a  ves- 

2r  meeting  purported  to  allow  to 
r.  D.  £50: — Held,  that  evidence 
was  not  admissible  to  prove  what  was 
said  by  the  persons  who  were  at  the 
meeting,  with  a  view  of  shewing  what 
the  £50  were  allowed  for.  Ibid. 

13.  A  witness,  who  produced  an 
examined  copy  of  a  record  of  a  con- 
viction at  the  assizes,  stated  that  he 
examined  it  with  the  original  record, 
in  the  custody  of  the  -clerk  of  assize, 
bat  that  he  thought  the  original  re- 
cord was  written  on  paper,  but  was 
not  sure.  It  was  proved,  by  the  son 
of  the  clerk  of  assize,  that  all  the  re- 
cords in  his  father's  custody  were 
written  on  parchment,  but  he  had  no 
reoolleetion  of  this  particular  record: 
— Held,  that  the  examined  copy  was 
receivable  in  evidence.  Ibid, 

14.  Where  the  indictment  charged 
that  a  person  shot  at  one  Harvey  Gar- 
nett  Phipps  Tuckett,  it  was  held,  that 
Tuckett's  card,  though  given  to  one 
of  the  witnesses  in  the  presence  of 
the  party  charged,  could  not  be  given 
in  evidence  against  him  on  his  trial 
to  prove  the  name,  as  its  contents 
were  not  shewn  to  have  been  commu- 
nieatedto  him.  Reg,  v.  Ihuglas,  193 

15.  To  prove  that  A.  and  B.  took  a 


distress,  a  witness  was  called,  who 
stated  that  he  saw  two  persons  (whom 
he  did  not  then  know)  take  the  dis- 
tress, and  that  he  had  since  learnt 
that  their  names  were  A.  and  B.,  and 
that  he  had  seen  A.  in  Court.  An- 
other witness  who  knew  A.,  proved 
that  A.  had  been  in  Court: — Held, 
that  this  was  evidence  to  go  to  the 
jury  as  to  A.,  but  not  as  to  B.,  and 
that  as  to  B.  the  evidence  was  not 
sufficient.     Bye  v.  Bower,  262 

16.  An  allegation  in  an  indictment 
for  perjury,  that  judgment  was  **  en- 
tered up  "  in  an  action,  is  proved  by 
the  production  of  the  book  from  the 
Judgment-office  in  which  the  incipi- 
tur is  entered.     Reg.  v.  Gordon,  410 

17.  A  defendant  gave  in  evidence 
a  letter  of  the  plaintiff  dated  the  17th 
of  January,  which  purported  to  be  an 
answer  to  a  letter  written  to  the  plain- 
tiff by  Mr.  W.  The  plaintiff's  coun- 
sel proved  Mr.  W.'s  handwriting  to  a 
letter  addressed  to  the  plaintiff,  and 
dated  the  16th  of  February,  but 
which  had  no  post-mark,  and  wished 
to  give  this  letter  in  evidence  as  being 
the  letter  to  which  that  of  the  17th 
was  an  answer:  —  Held,  that  the 
letter  of  the  1 6th  was  not  receivable 
in  evidence,  unless  it  were  shewn  that 
it  was  the  letter  to  which  the  plain- 
tiff's letter  was  an  answer,  or,  at 
least,  that  it  was  in  existence  be- 
fore the  date  of  the  plaintiff's  letter. 
M'Namara  v.  Gibbs,  412 

18.  The  carriage  of  P.  was  driven 
against  the  carriage  of  M.,  whereby 
M.'s  thigh  was  broken.  On  the  trial 
of  an  action  of  trespass  by  M.  against 
P.  for  this,  S.,  a  surgeon,  was  called 
as  a  witness  for  M.,  who  recovered 
£600  damages  against  P.  S.  after- 
wards brought  an  action  against  M. 
for  his  services  as  a  surgeon  in  attend- 
ing  M.  afler  his  thigh  was  broken. 
The  counsel  of  S.  proposed  to  go  into 
evidence  to  shew  what  S.  stated  as  to 
the  amount  of  his  charge  for  attend- 
ance on  M.  on  giving  his  evidence  on 
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the  trial  of  the  action  by  M.  against 
P. : — Held,  that  such  evidence  was  not 
admissible.  Sutherland  t.  M'Lauffh' 
lin,  429 

19.  Where  a  defendant  has  paid  a 
sum  into  court,  and  has  pleaded  that 
the  plaintiff  has  sustained  no  greater 
damages,  the  plaintiff  maj  give  in 
evidence  a  judge's  summons  taken 
out  by  the  defendant  two  days  before 
the  trial,  to  allow  him  to  pay  a  larger 
sum  into  court,  although  that  sum- 
mons was  abandoned  and  no  order 
made  upon  it.    Domett -9.  Toung^  465 

20.  If  in  an  action  for  slander,  in 
which  the  declaration  contained  pre- 
fatory allegations,  the  defendant  only 
plead  not  guilty,  the  plaintiff  will  not 
be  allowed  to  go  into  any  evidence  as 
to  the  prefatory  allegations:  all  those 
allegations  must  be  taken  to  be  per- 
fectly true,  as  the  defendant  has  not 
denied  them,  which  he  might  have 
done,  if  he  had  meant  to  put  the 
plaintiff  to  prove  them.  Gwynne  v. 
Sharpcy  532 

21.  A  person  who  made  a  distress 
received  a  paper  from  the  person  by 
whose  authority  he  distrained,  and 
made  a  copy  of  it  which  he  gave  to 
the  person  distrained  on;  the  original 
was  lost: — Held,  that  parol  evidence 
might  be  given  of  its  contents  with- 
out producing  or  accounting  for  the 
copy  given  to  the  party  distrained  on. 
Doe  d.  Morae  v.  Williams,  615 

22.  A  mother  and  son  were  in  pos- 
session of  a  house;  a  declaration  in 
ejectment  was  served  on  the  son,  who 
let  judgment  go  by  default,  and  also 
on  the  mother,  who  defended: — Held, 
that  on  the  trial  of  the  ejectment 
against  the  mother,  an  examined  copy 
of  a  judgment  recovered  against  the 
son,  by  the  lessor  of  the  plaintiff,  for 
use  and  occupation  of  the  house,  was 
not  receivable  in  evidence.  Ibid. 

23.  A  witness  in  a  case  of  felony 
may  be  asked,  in  cross-examination, 
whether  he  was  not  sworn  to  a  cer- 


tain fact  before  the  grand  jury.    Rejf, 
V.  Gibson,  672 

EVIDENCE  IN  REPLY. 

1.  In  ejectment  to  recover  garden 
ground,  it  was  proved  for  the  plain- 
tiff, that  the  defendant  bad  been  let 
into  possession  of  the  garden  by  M., 
who  had  paid  rent  to  the  lessor  of  the 
plaintiff.  The  defendant's  case  was, 
that  M.  had  rented  a  part  of  hia  gar- 
den  of  the  lessor  of  the  plaintiff,  and 
that  that  had  been  given  up,  and  that 
the  defendant  had  the  residue  of  the 
garden,  which  was  now  in  dispute,  de- 
vised to  him  by  his  father's  will  in  the 
year  1791.  The  lessor  of  the  plaintiff 
proposed  to  give  evidence  in  reply,  to 
shew  that,  from  the  year  1794,  the 
lessor  of  the  plaintiff  and  his  father 
received  rent  for  the  piece  of  ground 
in  question: — Held,  that  the  evi- 
dence was  receivable.  Doe  d.  Sturi  v. 
Mobbs,  I 

2.  The  prisoner  made  his  defence 
before  the  committing  magistrate,  and 
on  his  trial  he  called  witnesses  to  prove 
a  defence  wholly  repugnant  to  hu  for- 
mer statement.  That  former  statement 
had  not  been  given  in  evidence  in  the 
case  for  the  prosecution,  and  there- 
fore the  Court  would  not  allow  it  to 
be  read,  afterwards,  to  contradict  the 
defence  set  up  by  evidence  on  triaL 
Reg.  V.  Powell,  500 

3.  On  the  trial  of  an  action  of  debt 
for  the  treble  value  of  predial  tithe, 
in  which  the  defendant  had  {beaded 
nil  debet  '<by  stotute,"  the  plaintiff 
had  proved  the  defendant's  occupa- 
tion of  the  land,  the  subtraction  of 
the  tithe,  its  single  value,  and  that 
tithe  had  been  previously  paid  in  re- 
spect of  land  encroached  from  the 
same  common.  The  defendant  called 
witnesses  to  prove  exemption  from 
tithe  by  reason  of  barrenness: — Heldy 
that,  although  on  the  examination  of 
a  witness  for  the  plaintiff,  a  question 
had  been  asked  as  to  the  fertility  of 
the  land,  yet  the  plaintiff  was  entitled 
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to  csall  evidence  in  reply  to  disproTe 
the   defence.      Greswolde  v.  Kemp, 

635 

EXECUTION. 

In  the  Exchequer,  if  a  canse  be 
tried  at  the  third  sitting  in  term,  and 
there  be  not  four  days  remaining  in 
the  term  ailer  the  return  day  of  the 
distringas,  the  plaintiff  ought  to  apply 
for  speedy  execution,  in  order  that  he 
inay  not  be  delayed  till  the  next  term. 
Chapman  y.  Broum,  463 

EXECUTOR. 
See  Appointment. — ^Witness,  4, 

1 .  In  an  action  against  an  executor, 
on  plene  administravit  pleaded,  the 
plaintiff  is  bound  to  shew  aiHrmatively, 
that  the  defendant  had  goods  of  the 
testator  in  his  hands  unadministered; 
and  though  the  plaintiff  is  entitled  to 
his  yerdict,  (and  therefore  to  costs), 
if  he  can  prove  any  property  unad- 
ministered, yet  the  measure  of  plain- 
tiff's damages  is  not  the  amount  of 
his  debt,  but  so  much  as  he  can  shew 
to  remain  in  the  hands  of  the  exe^ 
cutor.     Jackson  v.  Bowley,  97 

2.  Where  the  testator  assigned  his 
property,  and  the  plaintiff,  in  an  ac- 
tion against  the  executor,  set  up  fraud 
in  the  assignment,  and  suggested,  to 
prove  the  fraud,  that  the  testator  was 
insolvent  at  the  time  of  the  assign- 
ment, it  is  sufficient  for  the  purposes 
of  the  plaintiff  in  the  action,  if,  by 
the  very  act  of  assignment,  the  plain- 
tiff make  himself  insolvent— that  is, 
if  the  property  left  after  the  convey- 
ance be  not  enough  to  pay  his  debts. 
But  where  the  sum  realized  after  the 
death  of  the  testator  very  nearly 
equalled  the  amount  of  his  debts,  his 
Lordship  still  left  it  to  the  jury  to 
say  whether  there  had  been  fraud  in 
the  assignment.  Ibid. 

3.  It  is  a  question  for  the  jury, 
whether  the  executor  has  committed 
a  devastavit,  by  swearmg  the  property 


above  its  value,  and.  so  incurring  n 
greater  stamp-duty  than  he  would 
otherwise  have  to  pay,  seeing  that 
the  executor  is  bound  to  act  prompt- 
ly, and  therefore  is  not  to  be  held  to 
too  close  a  search  for  the  testator's 
property.  lUd. 

4.  A  person  who  is  sued  as  an  exe- 
cutor, and  who  pleads  plene  admini- 
stravit, only  admits  thereby  that  he 
is  executor  de  son  tort;  and  an  exe- 
cutor de  son  tort  is  not  liable  to  the 
amount  of  all  the  property  of  the  tes- 
tator that  would  pass  by  a  will,  but 
only  for  the  amount  of  assets  that 
come  to  his  hands.  Tardley  v,  Ar- 
nold,  434 

5.  A.  was  sued  as  executor  of  his 
father,  and  pleaded  plene  administra- 
vit. It  appeared  that  the  father  left 
no  will,  and  was  the  owner  of  a  lease- 
hold house,  and  that  A.,  after  his  fa^ 
ther's  death,  had  received  some  small 
sums  which  had  been  due  to  his  father, 
and  had  paid  the  expenses  of  his  fa- 
ther's funeral :  — Held,  that  A.  was  not 
liable  for  the  value  of  the  leasehold 
house,  and  was  only  liable  to  the  ex- 
tent of  the  sums  he  had  actually  re- 
ceived, against  which  he  had  a  right 
to  deduct  reasonable  funeral  expenses. 

Ibid. 

6.  The  usual  allowance  for  funeral 
expenses,  to  be  paid  from  an  insolvent 
estate,  is  £20.  Ibid, 

7.  A.,  being  sued  as  executor  de 
son  tort  of  his  father,  claimed  certain 
goods  under  a  deed  of  assignment 
from  his  father  to  himself,  the  con- 
sideration whereof  was  stated  in  the 
deed  to  be  a  debt  due  from  his  father 
to  him;  and  to  prove  that  the  deed 
was  not  fraudulent,  it  was  proposed  by 
A.'s  counsel  to  go  into  evidence  to 
shew  that  A.'s  father  really  owed  A. 
money: — Held,  that,  for  this  pur- 
pose, what  A.'s  father  said  to  A.,  or 
in  A.'s  presence,  as  to  his  owing  A. 
money,  was  receivable  in  evidence,  as 
it  was  proof  of  an  account  stated  be- 
tween them;  but  that  what  A.'s  father 
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said  on  the  subject,  in  the  absence  of 
A.,  was  not  receivable  in  evidence,  as 
that  would  be  merely  an  admission  by 
A.' 8  father,  under  whom  A.  claimed, 
but  under  whom  the  plaintiff  did  not 
claim.  Ibid. 

FALSE  ANSWER. 
See  Voter. 

FALSE  IMPRISONMENT. 

1.  A.  bad  communicated  to  B.  & 
Co.,  who  were  distillers,  a  method  of 
rectifying  spirits,  and  they  were  to 
pay  him  an  annuity,  and  6d,  a  gallon 
on  all  spirits  rectified  by  his  method, 
and  to  keep  an  account.  A.  having 
a  sum  due  to  him,  B.  &  Co.  offered 
to  pay  it  at  their  solicitor's  office,  and 
to  produce  the  account  there.  A. 
sent  B.  &  Co.  a  letter,  stating  that  he 
should  come  to  the  distillery  for  a 
sight  of  the  account,  and  for  payment; 
to  which  G.,  one  of  the  firm  of  B.  & 
Co.,  replied  by  letter,  stating,  that  if 
A.  came  to  the  distillery  and  either 
rang  or  knocked,  he  would  be  punish- 
ed, &c.  A.  went  to  the  distillery 
(which  was  withm  the  Metropolitan 
Police  district),  and  gently  rang  the 
gate  bell,  when  H.,  who  was  the 
cashier  of  the  firm,  gave  A.  into  the 
custody  of  a  pohceman  on  a  charge  of 
having  rung  the  bell,  contrary  to  the 
54th  section  of  the  Police  Act,  2  &  3 
Vict.  c.  47:— Held,  in  an  action  for 
false  imprisonment  by  A.  against  G. 
and  H.,  that  this  was  not  a  case 
within  that  act,  and  that  G.  and  H. 
were  not  justified  under  that  act,  and 
that  they  were  not  entitled  to  notice 
of  action.      Homey,  Grimble,       17 

2.  On  the  trial  of  an  action  for  as- 
sault and  false  imprisonment  on  a 
charge  of  felony,  if  the  plaintiff's 
counsel  ask  his  witness  what  was  said 
by  the  defendant  when  the  parties 
were  before  the  magistrate,  the  de- 
fendant's counsel  may  ask,  on  cross* 


examination,  what  was  said  by  the 
magistrate.  Richards  v.  Turner,  414 

3.  Where  a  plea  of  justification  in 
such  a  case  states,  that  the  plaintiff 
committed  the  felony,  the  jury  must 
try  that  question  in  the  same  way 
as  if  they  were  sitting  in  a  criminal 
court  trying  the  plaintiff  for  the  of- 
fence itself;  and  if  a  witness,  who  ad* 
mits  that  he  stole  similar  property  at 
the  same  time,  be  called  to  sustain  the 
plea,  though  he  is  not  exactly  in  the 
situation  of  an  accomplice,  yet  it 
seems  that  his  testimony  ought  to  re- 
ceive some  confirmation.  Ibid, 

4.  Afler  a  summons  issued,  infor- 
mation was  given  before  the  magistrate 
that  the  party  against  whom  the  sum- 
mons had  been  granted  was  going  oat 
of  the  magistrate's  jurisdiction^  who 
thereupon  issued  his  warrant,  and  the 
person  was  taken  into  custody  and 
afterwards  brought  his  action  against 
the  magistrate  for  false  imprisonment. 
At  the  trial  the  summons  was  given 
in  evidence,  and  the  warrant,  bnt  not 
the  information  : — Held,  that  the 
evidence  was  not  sufficient,  and  that 
the  magistrate  must  put  in  the  infor- 
mation to  justify  his  warrant  for  ^ 
prehension,  for  that,  without  a  proper 
information,  the  magistrate  is  liable 
in  an  action  for  false  imprisonment^ 
if  the  party  be  taken.  Stepkeiu  v. 
Clark,  509 

5.  Trespass  was  brought  against 
three  defendants  for  an  assault  com- 
mitted in  Bristol.  Two  of  them  were 
constables  of  Oxford,  and  had  come 
down  and  taken  the  plaintiff  at  Bris- 
tol (thus  committing  the  assault)  on 
suspicion  of  his  having  stolen  a  horse 
belonging  to  the  other  defendant  in 
Oxfordshire.  The  declaration  set  out 
all  the  trespasses  to  have  been  done 
without  reasonable  or  probable  cause. 
The  two  constables  pleaded  not  guilty 
only  : — Held,  that  they  might  give 
the  special  matter  in  evidence  in  su/t- 
ffation  of  damages,  to  shew  that  there 
was  reasonable  and  probable  eaoae ; 
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bnt,  MmbUg  having  acted  out  of  their 
jurisdiction,  they  were  not  entitled  as 
constables  under  21  Jac.  1,  c.  12,  s. 
5,  to  give  the  special  matter  in  evi- 
dence under  the  general  issue  as  a 
defence  of  the  trespasses.  Rowclife 
V.  Murray t  513 

FALSE  PRETENCES. 
See  Autrefois  AcauTT. 

1.  Semble,  that  obtaining  money 
by  the  false  representation  of  any  ex- 
isting fact,  the  party  making  the  re- 
presentation then  knowing  it  to  be 
false,  is  an  obtaining  money  by  false 
pretences  within  the  stat.  7  &  8  Geo. 
4,  c.  29,  s.  53.     Reg.  v.  Henderson, 

328 

2.  An  indictment  for  false  pretences 
against  H.  and  B.  charged  that  F.  P. 
was  possessed  of  a  mare,  and  H.  of 
a  horse,  and  that  H.  and  B.  falsely 
pretended  to  F.P.thatB.  *' was  then 
and  there  possessed  of  a  certain  sum 
of  money,  to  wit,  the  sum  of  12/.," 
and  that  if  F.  P.  would  exchange  his 
mare  for  H.'s  horse,  B.  was  willing 
and  ready  to  purchase  the  horse  of  F. 
P.  and  give  him  12/.  for  it;  "whereas 
in  truth  and  in  fact  the  said  J.  B.  was 
not  then  and  there  possessed  of  the 
said  sum  of  12/.,"  and  was  not  then 
and  there  ready  and  willing  to  pur- 
chase the  said  horse  : — Heldf  that 
the  indictment  was  bad,  as  it  did  not 
aver  that  the  defendants  knew  that  B. 
was  not  possessed  of  12/.  Ibid, 

3.  The  prisoner  paid  his  addresses 
to  the  prosecutrix,  and  obtained  a  pro- 
mise of  marriage  A'om  her,  which  pro- 
mise she  afterwards  refused  to  ratify. 
He  then  threatened  her  with  an  action, 
and  by  this  means  obtained  money 
from  her.  During  the  whole  of  the 
transactions  the  prisoner  had  a  wife. 
On  an  indictment  against  him  for  ob- 
taining money  under  false  pretences, 
the  pretences  laid  were,  first,  that  he 
was  unmarried;  secondly,  that  he 
was  entitled  to  bring  and  maintain  his 


action  against  her  for  a  breach  of 
promise  of  marriage  :  —  Held,  that 
the  fact  of  the  prisoner  paying  his 
addresses  was  sufficient  evidence  for 
the  jury  on  which  they  might  find 
the  first  pretence,  that  the  prisoner 
was  a  single  man  and  in  a  condi- 
tion to  marry;  and  that  there  was 
sufficient  evidence  on  which  to  find 
the  falseness  of  the  other  pretence, 
that  he  was  entitled  to  maintain  his 
action  for  breach  of  promise  of  mar- 
riage, and  that  such  latter  false  pre- 
tence was  a  sufficient  false  pretence 
within  the  statute.  Reg,  v.  Cope- 
land,  516 

4.  Form  of  indictment.  Ibid, 

5.  A  defendant  was  charged  in 
the  first  count  of  an  indictment  with 
having  falsely  pretended  that  he 
was  Mr.  H.y  who  had  cured  Mrs.  C. 
at  the  Oxford  Infirmary,  and  thereby 
obtaining  one  sovereign,  with  intent 
to  defraud  G.  P.  "of  the  same."  The 
second  count  laid  the  intent  to  be 
to  defraud  G.  P.  "of  the  sum  of  5*., 
parcel  of  the  value  of  the  said  last- 
mentioned  piece  of  the  current  gold 
coin."  It  was  proved,  that  the  de- 
fendant made  the  pretence  and  there- 
by induced  the  prosecutor  to  buy,  at 
the  price  of  5«.,  a  bottle  containing 
something  which  he  said  would  cure 
the  eye  of  the  prosecutor's  child.  The 
prosecutor  gave  him  a  sovereign  and 
received  1 5s.  in  change.  It  was  fur- 
ther proved  that  the  defendant  was 
not  Mr,  H.  : — Held,  that  this  was  a 
false  pretence  within  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  53,  and  that  the  in- 
tent was  properly  laid  in  the  second 
count.     Reg.  v.  Bloomfield,  537 

FILIATION  (ORDER  OF). 
See  Guardian  of  the  Poor. 

FORGERY. 

1.  A  customer  in  the  country  had 
an  account  open  with  a  wholesale 
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house  in  London :  a  letter  purporting 
to  come  from  him  was  delivered  at 
their  place  of  business;  it  was  in  the 
following  form : — "  I  shall  feel  obliged 
by  your  paying  Mr.  B.  the  sum  of 
21,  7s.  Sd.f  and  debiting  me  with  the 
same.  You  will  please  have  a  receipt, 
and  add  the  amount  to  invoice  of  or- 
der on  hand."  It  appeared  to  be  the 
practice  of  the  house  in  London  to 
pay  to  country  customers  on  requests 
of  a  similar  description.  The  party 
who  sent  it  by  an  innocent  agent, 
and  obtained  the  money  on  it,  was 
indicted  for  forging  and  uttering  it. 
The  instrument  was  described  in  the 
indictment  as  an  undertaking — a  war- 
rant— and  an  order,  each  for  the  pay- 
ment of  2L  li.  Sd.  The  prisoner  hav- 
ing been  convicted  of  uttering,  the  fif- 
teen judges  held  the  conviction  wrong, 
being  of  opinion  that  the  instrument 
was  neither  an  undertaking,  a  warrant, 
nor  an  order.     Reg,  v.  Tham,      206 

2.  On  an  indictment  for  forging 
and  uttering  a  **  warrant  and  order  for 
the  payment  of  money,  to  wit,  a  war- 
rant and  order  for  the  payment  of 
£85,**  and  for  forging  and  uttering  an 
"  acquittance  and  receipt  for  money, 
to  wit,  for  £85;"  it  was  proved,  that 
J.  M.  had  paid  £85  into  the  D.  bank, 
and  had  taken  an  accountable  receipt 
for  that  amount;  and  that  the  course 
of  dealing  at  the  D.  bank  was  to  treat 
the  accountable  receipt  with  the  de- 
positor's signature  on  the  face  of  it  as 
an  order  for  the  payment  of  the  money 
deposited  and  interest;  and  that  the 
prisoner  went  to  the  D.  bank  with  the 
receipt  that  had  been  given  to  J.  M., 
and  having  written  the  name  of  J.  M. 
on  the  face  of  it  he  delivered  it  to  the 
bankers,  who  paid  him  £85,  and  also 
21.  I7s,  6d.  for  interest.  The  pri- 
soner was  convicted,  and  the  fifteen 
judges  held  the  conviction  right. 
Beff.  V.  Atkinson,  325 

3.  H.  employed  J.  L.  to  do  work 
for  him.  J.  L.  had  a  partner  named 
S.,  who  took  no  active  part  in  the 


business,  of  which  H.  was  aware.  J. 
L.  asked  for  payment  for  the  work, 
and  H.  paid  him  by  a  forged  bili  of 
exchange,  knowing  it  to  be  so.  J.  L. 
indorsed  the  bill  in  his  own  name 
only,  and  gave  it  to  his  partner  S., 
who  afterwards  indorsed  it  with  bis 
own  name,  and  paid  it  away.  H.  was 
convicted  of  the  uttering  on  a  count 
which  laid  an  intent  to  defraud  J.  L.» 
and  the  judges  held  the  convictioa 
right.     Reff.  v.  Hanson,  334 

4.  If  the  course  of  dealing  between 
A.  &  B.  is  that  A.  shall  write  persons 
names  in  a  list,  with  a  sum  against 
each  name,  on  sight  of  which  B.  is  to 
furnish  goods  on  the  credit  of  A.  to 
each  person  whose  name  is  on  the 
list,  to  the  amount  set  against  his 
name;  such  list  is  a  request  for  the 
delivery  of  goods,  and  the  fraudulent 
alteration  of  one  of  the  sums  in  it  is 
indictable  as  a  forgery  under  the  stat. 
1 1  Geo.  4  &  1  Will.  4,  c.  66,  s.  10. 
Reff.  V.  Walters,  588 

5.  D.  was  in  the  habit  of  buying 
bones  for  F.,  and  of  drawing  on  F.  for 
the  price  before  he  delivered  the 
bones.  The  prisoner  forged  D.'s 
name  to  a  letter  to  F.  asking  for  £3, 
and  stating  that  D.  had  bought  a 
large  quantity  of  bones.  F.  did  not 
at  this  time  owe  any  money  to  D.:  — 
Held,  that  this  was  not  an  order  for 
the  payment  of  money  within  the  stat. 
11  Geo.  4  &  1  WiU.  4,  c.  66.  Rey. 
V.  Roberts,  652 

FRAUD. 
See  Money  had  and  rbceited. 

FRAUDS,  STATUTE  OF 
See  Agreement. 

FRIENDLY  SOCIETY. 
See  Larceny,  7. 

GOODS  BADLY  MADE. 

If  A.  employ  B.  to  make  bricks  for 
him  at  a  stipulated  price  per  thousand. 


HIGHWAY. 


INDICTMENT. 


697 


'^and  B.  do  so,  and  some  of  the  bricks 
be  so  badly  made  as  to  be  good  for 
nothingy  A.  will  be  entitled  to  make  a 
deduction  for  these  badly  made  bricks 
out  of  the  stipulated  price,  and  may 
make  such  deduction  in  an  action 
brought  by  B.  for  the  stipulated  price; 
•but  if  the  bricks  be  badly  made  in  a 
trifling  degree  only,  so  as  merely  to 
be  leM  valuable  than  they  otherwise 
.would  have  been,  A.,  in  an  action  for 
the  stipulated  price,  will  not  be  en- 
titled to  make  any  deduction  on  this 
account.     Pardow  y.  Webb,         531 

GRAND  JURY. 

See  Witness  improperly  sworn 

TO  GO  BEFORE  THE  GrAND  JuRY. 

GUARDIAN  OF  THE  POOR. 

1.  A  magistrate  residing  within  a 
poor-law  union  is  only  a  guardian  ex 
officio  under  the  Poor  Law  Amend- 
ment Act,  while  he  is  acting  as  such 
guardian.     Reg,  v.  Cant,  521 

2.  Two  magistrates  made  an  order 
of  filiation  under  the  stat.  2  &  3 
Yict.  c.  85,  upon  the  complaint  of 
the  guardians  of  the  T.  union.  Both 
the  magistrates  resided  within  the  T. 
union,  and  were,  therefore,  guardians 
ex  officio  of  it ;  and  one  of  them  was 
a  rated  inhabitant  of  a  township  with- 
in the  T.  union,  but  not  that  in  favour 
of  which  the  order  was  made;  one  of 
the  magistrates  had,  on  other  occa- 
sions, acted  as  a  guardian  ex  officio; 
but  neither  had  acted  as  a  guardian 
in  anything  respecting  this  matter:  — 
Held,  that  the  order  was  good,  Ibid, 

HIGH  TREASON. 

See  L.  C.  J.  Tindal's  Charge, 
p,  661. — Postponing  Trial,  3. 

HIGHWAY. 

£^tftf  Evidence,  9,  10,  11. 

In  an  indictment  for  a  nuisance,  in 
obstructing  a  highway  *f  leading  from 


the  township  of  D.  unto  the  town  of 
C,"  by  placing  a  gate  across  it,  the 
termini  D.  and  C.  are  excluded;  and 
therefore,  if  it  appear  that  the  gate 
was  put  up  in  the  township  of  D.,  the 
defendant  must  be  acquitted.  Beg, 
V.  Botfield,  151 

HOTEL  KEEPER, 
iS^M  Bankrupt,  1. 

HOUSEBREAKING. 

See  Burglary,  1.  —  Indictment^ 
1,6, 

HOUSE  OF   COMMONS   (OFFI- 
CERS OF). 

See  Trespass,  6. 

HOUSES  (DEMOLISHING). 
See  Demolishing  Houses. 

HUSBAND  AND  WIFE. 

See  Crim.  Con. — Larceny,  1,  2« 
3,4. 

IGNORED  BILL. 
See  Indictment,  9. 

INDICTMENT. 

See  Accessory,  3. — Assault  with 
Intent  to  rob.  —  Embez- 
zlement, 4,  5.  —  False  Pre- 
tences, 2,  5.  —  Highway.  — 
Manslaughter. — Murder,  6, 
7,  9.— Perjury,  12,  13,  14,  15, 
1 6.  — Robbery.  —  Witness  im- 
properly SWORN  TO  GO  before 

the  Grand  Jury. 

1.  An  indictment  for  housebreak- 
ing, after  charging  the  breaking  and 
entering  in  the  usual  form,  charged 
that  the  prisoner  "forty-two  pieces 
of  the  current  gold  coin  of  this  realm, 
called  sovereieus,  of  the  value  of  £42« 
in  the  same  dwelling-house  then  and 
there  being  found,  then  and  there 
frUmioualy  did  steal  and  carry  away,'* 
&c,: — Held,  good,   and    that  the 
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words  "  then  and  there,"  in  the  list 
allenition,  were  Bufficient  without  the 
words  *'  in  the  same  dwelling-house  " 
being  added  to  them.  Reg,  v.  An- 
drews, 121 

2.  In  an  indictment  for  receiving 
stolen  tin,  "ingots  of  tin"  are  pro- 
perly described  as  so  many  pounds 
weight  of  tin;  so,  it  would  be  proper 
to  describe  a  bar  of  iron  as  so  many 
pounds  weight  of  iron  ;  but  if  an 
article  has  obtained,  in  common  par- 
lance, a  particular  name  of  its  own,  it 
^ould  be  wrong  to  describe  it  by  the 
name  of  the  material  of  which  it  is 
composed;  thus,  it  would  be  a  mis- 
description to  describe  doth  as  so 
many  pounds  weight  of  wool,  or  so- 
vereigns as  so  many  ounces  of  gold. 
Reg.  V.  MaMfield,  140 

3.  An  indictment  charged  a  pri- 
soner with  having  burglariously  broken 
and  entered  a  dwelling-house  **  with 
intent  one  A.  D.,  in  the  said  dwelling- 
house  there  being,  violently  and 
tigainst  her  will  then  and  there  felo- 
niously to  ravish  and  carnally  know." 
Whether  that  allegation  is  sufficient 
without  the  addition  of  the  words, 
"in  the  said  dwelling-house,"  after 
the  words  "  then  and  there  " — qutere, 
Reg.  V.  Wathins,  264 

4.  Where  a  statute  declares  an  of- 
fence and  awards  a  punishment,  and 
by  a  subsequent  act  the  punishment 
is  altered,  the  indictment  for  such 
offence  should  conclude  "  against  the 
form  of  the  statutes.**  Regina  v. 
Adams,  299 

5.  An  indictment  for  a  conspiracy 
charged  the  defendant  with  conspiring 
with  other  persons  unknown  "  to 
cheat  and  defraud  J.  D.  and  others;** 
and  laid  as  overt  acts  that  the  de- 
fendant did  falsely  pretend  to  J.  D. 
that  he  was  a  merchant  named  G., 
and  did  under  colour  of  a  pretended 
contract  with  J.  D.,  for  the  purchase 
of  certain  goods  "  of  the  said  J.  D. 
and  others,**  obtain  a  large  quantity  of 
the  goods  "of  the  said    J.  D.  and 


others,**  with  mtent  to  defrand  "the 
said  J.  D.  and  others  :**--Held,  that 
the  words  "  and  others  "  throughout 
this  indictment  must  be  taken  to 
mean  others  the  partners  of  J.  D^  and 
not  persons  wholly  unconnected  with 
J.D.;  and  that,  on  the  trial  of  this 
indictment,  evidence  was  not  admissi- 
ble to  shew  that  the  defendant  at- 
tempted to  defrand  other  persons 
wholly  unconnected  with  J.  D.  Reg, 
Y.  Steel,  337 

6.  In  an  indictment  for  bnr^aiy 
it  is  sufficient  to  allege  that  the 
burglary  was  committed  at  a  place, 
naming  it,  e.  g.  "  at  Norton-jnxta- 
Kempsey,  in  the  county  aforesaid," 
without  stating  the  place  to  be  a 
parish,  vill,  chapelry,  or  the  like. 
Reg.  V.  Brookes,  544 

7*  An  indictment  for  breaking  into 
a  warehouse  and  stealing  goods 
stated  the  offence  to  have  been  ooni- 
mitted  in  ''  the  parish  of  St.  Peter  the 
Great,  in  the  county  of  W."  It  ap- 
peared that  only  part  of  the  pariah  of 
St.  Peter  the  Great  was  in  the  county  of 
W. : — Held,  that  the  indictment  could 
not  be  supported  for  the  breaking  into 
the  warehouse,  but  that  it  was  suffi- 
cient for  the  larceny;  and  that  to  be 
good  as  to  the  breaking  it  should 
have  charged  the  offeuce  to  have  been 
committed  "  in  that  part  of  the  parish 
of  St.  Peter  the  Great  which  lies 
within  the  county  of  W."  543 

8.  A  defendant  in  an  indictment 
cannot  after  plea  take  advantage  of 
any  defect  which  is  aided  after  verdict 
by  the  2 1st  sect  of  the  sUt.  7  Geo.  4, 
c.  64,  the  only  mode  of  taking  advan- 
tage of  such  defects  being  by  de- 
murrer.    Reg.  V.  Ellis,  564 

9.  If  the  grand  jury  at  the  asaizea 
or  sessions  have  ignored  a  bill,  they 
cannot  find  another  bill  against  the 
same  person  for  the  same  offence,  at 
the  same  assizes  or  sessions;  and  if 
such  other  bill  be  sent  before  them 
they  should  take  no  notice  of  it.  Reg. 
V.  Hun^phreys,  601 
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INDICTMENT  (FORMS  OF). 

1.  Indictment  for  neglecting  and 
abandoning  a  new-born  child.        164 

2.  For  refusing  to  aid  a  constable. 

314 

3.  For  obtaining  money  by  false 
pretence  of  being  a  single  person,  and 
threatening  an  action  for  breach  of 
promise  of  marriage.  517 

INFANT. 

On  a  replication  to  a  plea  of 
infancy  that  the  articles  supplied  were 
necessaries,  the  question  is  not  only 
whether  the  articles  were  of  a  kind 
that  would  be  necessary  to  a  person 
in  the  station  of  the  defendant,  but 
also  whether  the  defendant  had  a 
sufficient  supply  of  those  articles  at 
the  time  of  the  sale  by  the  plaintiff, 
for,  if  he  had,  the  goods  supplied  by 
the  plaintiff  were  not  necessaries,  and 
the  plaintiff  cannot  recover  for  them; 
and  if  a  party  supply  goods  to  one 
under  age,  without  ascertaining  whe- 
ther such  person  be  already  fully  sup- 
plied with  such  articles,  he  does  so  at 
the  risk  of  their  being  proved  to  be 
pot  necessary  at  the  time  of  the  sup- 
ply, by  reason  of  the  person  being  al- 
ready fully  supplied  with  such  arti- 
cles, and  of  thereby  failing  in  an 
action  for  the  recovery  of  their  price. 
Steedman  v.  Rose,  422 

INSOLVENT  DEBTOR. 

See  Escape. 

An  insolvent  debtor  wilfully  and 
fraudulently  omitting  sums  of  money 
from  his  special  balance  sheet  is  not 
guilty  of  a  misdemeanor  under  the 
99th  section  of  the  stat.  1  &  2  Vict. 
c.  1 10,  as  that  enactment  only  applies 
to  cases  where  the  omission  would  af- 
fect the  interests  of  creditors,  and  not 
where  there  is  an  omission  of  money 
received  and  subsequently  expended 
bj  the  insolvent.  Beg,  v.  Mamer,  628 


INSURANCE. 

See  Begin  (Right  to),  2. — 
Juror,  2. 

1.  In  an  action  to  recover  the 
amount  of  a  pohcy  upon  a  life  insur- 
ance, where  the  rules  of  the  society 
stipulate  that  the  insured  shall  be  of 
sober  and  temperate  habits,  it  is  suffi- 
cient, upon  a  plea  denying  the  sober 
and  temperate  habits  of  the  insured, 
for  the  defendants  to  shew  that  his 
habits  were  intemperate;  and  it  is  no 
answer  to  this  plea,  that  the  plaintiff 
prove  the  intemperance  not  to  have 
been  to  such  a  degree  as  to  injure  the 
health  of  the  insured,  or  to  shorten  his 
life.     Southcambe  v.  Merrimanf    286 

2.  A  ship  which  was  insured  ran 
aground  and  was  much  damaged.  She 
was  surveyed,  and,  in  consequence  of 
the  report  of  the  surveyors,  sold  as 
she  lay: — Held,  that,  to  entitle  the 
assured  to  recover  as  for  a  total  loss, 
they  must  satisfy  the  jury,  that,  as 

Srudent  men,  and  exercising  a  sound 
iscretion,  they  would,  if  they  had 
been  uninsured,  have  sold  the  vessel 
as  they  did  ;  and  that  the  jury  must 
be  satisfied  not  only  that  the  assured, 
if  uninsured,  would  have  acted  as  they 
did,  but  that  they  would  have  done 
prudently  in  so  acting.  Domett  v. 
Toung,  465 

INTENDED  APPRENTICE. 
See  Board  and  Lodging. 

INTENT. 
See  Forgery,  3. — ^Wounding,  1. 

INTEREST. 

See  Bill  of  Exchange,  5.— Ven- 
dor AND  Purchaser,  4. 

INTERPLEADER, 
See  Perjury,  4. 

ISSUE  FROM  THE  COURT  OF 
CHANCERY. 

1.  If  an  issue  be  directed  by  the 
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LANDLORD  AND  TENANT. 


Court  of  Chancery  to  be  tried  by  a 
special  jury,  and  a  full  special  jury  do 
not  attend,  whether  either  party  is 
entitled  to  pray  a  tales,  without  the 
consent  of  the  other  party  ? — quaere. 
Wood  T,  Thompson,  171 

2.  On  the  trial  of  an  issue  directed 
by  a  court  of  equity,  the  judge  will 
take  notice  of  the  terms  of  the  order 
by  which  the  issue  is  directed.    Ibid. 

3.  Issues  of  dcTisavit  vel  non  were 
directed  by  the  Master  of  the  Rolls, 
who  ordered  that  they  should  be  tried 
by  a  special  jury,  but  that  none  of 
the  special  jury  should  reside  within 
twelve  miles  of  G.  (the  assize  town). 
There  was  no  order  as  to  the  tales- 
men, and  only  eight  special  jurors  ap- 
peared. The  plaintiff's  counsel  prayed 
a  tales ;  but  the  other  party  objected. 
The  judge  would  not  grant' a  tales,  on 
the  ground  that,  there  being  no  order 
of  the  Master  of  the  Rolls  as  to  the 
talesmen,  and  their  residing  within 
twelve  miles  of  G.  being  no  legal 
ground  of  challenge,  the  talesmen 
could  not  be  asked,  on  the  voir  dire, 
as  to  their  residences ;  and  that,  if 
any  of  them  did  reside  within  twelve 
miles  of  G.,  the  Master  of  the  Rolls 
would  probably  order  a  new  trial  on 
that  ground.  The  trial,  therefore, 
stood  over  till  the  next  assizes.   Ibid. 

JOINTSTOCK  BANK. 
See  Embezzlement,  3. 

JUDGE'S  SUMMONS. 
See  Evidence,  1 9. 

JUROR. 

See  Witness,  8.  . 

1.  The  exemption  from  serving  as 
jurymen,  claimed  by  the  members  of 
the  Barbers'  Company  under  the 
charters  of  1  Edw.  4,  and  5  Car.  I, 
and  the  stat.  18  Geo.  2,  c.  15,  does 
not  extend  to  the  Central  Criminal 
Court,  but  is  confined  to  the  local 
courts  of  the  city,  viz.  those  holden 


before  the  mayor,  the  sheriffs,  or  the 
coroner.     In  re  fFhiie,  189 

2.  If  during  the  trial  of  a  case  of 
felony  it  be  discovered  that  the  pri- 
soner has  a  relation  on  the  jnry,  this 
is  no  ground  for  discharging  the  jury, 
and  the  trial  must  proceed.  R^,  v. 
Wardle,  647 

JURORS  (CHALLENGE  OF). 

See  Issue   from  the  Court  of 
Chancery,  3. 

In  an  action  against  an  insurance 
office  on  a  life  policy,  it  is  no  objee* 
tion  to  a  special  juror  being  sworn, 
that  he  is  a  director  of  another  in- 
surance office,  unless  that  office  has 
granted  a  policy  on  the  life  in  ques- 
tion, and  the  amount  of  that  policy 
be  unpaid.     Craiff  v.  Fenn,  43 

JUSTICE  OF  THE  PEACE. 

See  False  Imprisonment,  4. — 
Guardian  of  the  Poor. — Suin- 
DER,  3,  4. 

LANDLORD  AND  TENANT. 

See  Evidence,   1,   8,   21. — Tres- 
pass, 7. 

1.  Where  a  landlord,  during  the 
existence  of  a  tenancy,  charged  his 
tenant,  under  the  2  &  3  Vict.  c.  71, 
s.  38,  (the  Police  Court  Act),  with 
having  three  months  before  wilfully 
damaged  his  premises: — Held,  that 
the  magistrate  had  no  jurisdiction, 
and  that  the  charge  should  have  been 
made  within  one  month.  Bowell  t. 
Beningfeld,  9 

2.  In  an  action  by  a  tenant  against 
his  landlord  for  a  malicious  charge  of 
felony,  under  the  stat.  7  &  8  Geo.  4, 
c.  29,  s.  45,  for  stealing  fixtures  let 
to  him,  it  is  not  necessary  to  give  a 
notice  of  action  under  the  75th  sec- 
tion of  the  stat.  7  &  8  Geo.  4,  c.  29, 
(the  Larceny  Consolidation  Act).  Ibid, 

3.  "Where,  in  an  action  by  a  land- 
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lord  agfUDSt  his  tenant  for  use  and 
occupation,  the  tenant  offers  in  evi- 
dence a  document  shewing  that  the 
landlord's  title  has  ceased,  the  do- 
cument is  admissible,  because  the 
property  has  passed  to  another  who 
has  a  right  to  sue  him  for  the  same 
Dse  and  occupation.  But  when  it 
appears,  that,  under  the  document  in 
question,  the  property  would  have 
passed  from  the  plaintiff  before  the 
time  of  the  use  and  occupation  for 
which  he  sued,  the  document  is  not 
admissible^  on  the  ground  that  a  ten- 
ant cannot  deny  his  landlord's  title. 
Agar  v.  Young,  78 

4.  A  tenant  may  not  deny  his 
landlord's  title,  because,  if  that  title 
be  bad,  the  tenant's  first  duty  is  to 
give  up  the  possession  which  he  re- 
ceived  from  the  landlord,  and  not  to 
defend  an  action.  Ibid, 

5.  A  lease  from  the  Board  of  Ord- 
nance, which  purported  to  be  signed, 
sealed,  and  delivered,  being  first  duly 
stamped,  was  not  stamped;  and  the 
Court  held,  that,  being  a  lease  from 
the  Crown,  it  was  not  necessary  that 
it  should  be.     Petrie  v.  Lament,     93 

6.  Four  trustees  were  joint  land- 
lords of  a  house  under  a  deed  of  trust; 
and  notice  to  quit  was  served  upon  the 
tenant,  but  signed  by  three  of  them 
only: — Held,  that  the  notice  was  suf- 
ficient to  put  an  end  to  the  connection 
between  idl  the  parties  as  landlord  and 
tenant.     Alfardy.  Vickery.         280 

7.  Notice  to  quit  was  given,  and 
it  expired  at  Lady-day,  1840:  the 
tenant  held  on  till  Lady-day,  1841, 
but  since  the  former  period  there  had 
been  no  payment  of  rent,  nor  any 
other  act  done  to  shew  that  a  new 
tenancy  was  created.  The  landlord 
distrained  for  rent  due  at  Lady- day, 
1841: — Held,  that  the  distress  was 
not  justifiable.  The  landlord  ought 
to  have  sued  for  use  and  occupation. 

Ibid. 

8.  A  notice  to  quit  is  sufi&ciently 
served  upon  a  tenant,,  if  it  can  be 


shewn  that  it  came  to  his  hands  be- 
fore the  six  months  previous  to  the 
expiration  of  his  year  of  holding, 
though  the  notice  had  been  served 
only  by  having  been  put  under  the 
door  of  the  tenant's  house.         Ibid, 

9.  If  premises  be  let  for  the  pur- 
poses of  occupation,  it  is  an  implied 
condition  that  they  should  be  fit  for 
occupation.    Smith  v.  Marrable,  479 

10.  If  A.  take  a  furnished  house 
of  B.  for  five  weeks,  and  it  be  so  in- 
fested with  bugs  as  to  be  unfit  for  the 
occupation  of  a  respectable  family, 
this  will  justify  A.  in  quitting  it;  and 
when  in  such  a  case  the  tenant  quitted 
at  the  end  of  four  days,  paying  a 
week's  rent,  it  was  held  that  he  was 
justified  in  what  he  did,  and  was  not 
liable  for  any  subsequent  rent.    Ibid. 

11.  Held,  also,  that  in  an  action 
for  use  and  occupation  for  the  four 
weeks'  rent  (in  which  credit  was  given 
in  the  particulars  for  the  rent  actually 
paid),  non  assumpsit  was  the  proper 
plea.  Ibid, 

12.  Where  a  tenancy  is  continued 
beyond  the  time  for  which  it  was  ori- 
ginally taken,  and  nothing  is  arranged 
respecting  the  amount  to  be  paid  on 
the  new  holding,  that  new  holding  is 
not  of  necessity  to  be  on  the  same 
terms  as  the  former;  but  the  jury 
may  give  the  landlord  a  larger  sum 
for  the  continued  occupation,  if  there 
be  circumstances  to  shew  that  such 
increased  rent  was  expected  by  him 
in  the  event  of  holding  over,  and  that 
that  understanding  was  not  repudi- 
ated by  the  tenant.   Elgar  v.  Watwn^ 

494 

LARCENY. 

See  Accessory,  4.  —  Autrefois 
Acquit.  —  Burglary,  1  .—Evi- 
dence, 7. — Indictment,  2,  7. — 
Post-office  (Offences  by  Ser- 
vants OF  the),  2,  3. 

1.  There  is  such  a  unitv  of  interest 
between  husband  and  wife  that  ordi-, 
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narily  the  wife  cannot  steal  the  goods 
of  the  fauaband,  nor  can  an  indifferent 
person  steal  the  goods  of  the  husband 
by  the  delivery  of  the  wife;  and  if  the 
wife  deliver  the  goods  of  the  husband 
to  an  indifferent  person,  for  that  per- 
son to  convert  them  to  his  own  use, 
this  is  no  larceny;  but  if  the  person 
to  whom  the  goods  are  deHvered  by 
the  wife  be  an  adulterer  it  is  other- 
wise, and  an  adulterer  can  be  properly 
convicted  of  stealing  the  husband's 
goods  though  they  be  delivered  to  him 
by  the  wife.      Reg.  t.  TcUett,    112 

2.  If  no  adultery  has  actually  been 
committed  by  the  parties,  but  the 
goods  of  the  husband  are  removed 
nom  his  house  by  the  wife  and  the 
intended  adulterer,  with  an  intent  that 
the  wife  should  elope  with  him  and 
live  in  adultery  with  him,  thb  taking 
of  the  goods  is,  in  point  of  law,  a  lar- 
ceny. Ibid. 

3.  If  a  wife  elope  with  an  adulterer, 
who  takes  her  clothes  with  them,  the 
taking  is  a  larceny;  and  it  is  as  much 
a  larceny  to  steal  her  clothes,  which 
are  her  husband's  property,  as  it  would 
be  to  steal  anything  else  that  is  his 
property.  Ibid. 

4.  If,  on  the  trial  of  a  man  for  lar- 
ceny, the  juiy  are  satisfied  that  he 
took  any  of  the  prosecutor's  goods, 
there  then  being  a  criminal  intention, 
or  there  having  been  a  criminal  act 
between  the  prisoner  and  the  prose- 
cutor's wife,  the  jury  ought  to  convict, 
even  though  the  goods  were  delivered 
to  the  prisoner  by  the  prosecutor's 
wife;  but  if  the  jury  should  think  that 
the  prisoner  took  away  the  goods 
merely  to  get  the  wife  away  from  her 
husband  as  a  friend  only,  and  without 
any  reference  to  any  connection  be- 
tween the  prisoner  and  the  wife,  either 
actual  or  intended,  they  ought  to  ac- 

5.  A  person  was  indicted  for  steal- 
ing four  warrants  and  orders  for  the 
payment  of  money.  In  one  count 
they  were  called  «  warrants  and  orders 


for  the  payment  of  money,"  merely,  in 
another,  ''  warrants  and  orders  for  the 
payment  of  money,  commonly  called 
post-office  money  orders;"  and  in  ft 
third  count,  they  were  described  as 
**  four  valuable  securities,  that  is  to 
say,  four  warrants  and  orders  for  the 
pajrment  of  money,  commonly  called 
post-office  money  orders."  They  pur- 
ported to  be  signed  by  the  postmaster 
of  Shrewsbuiy,  and  were  addressed 
•*  To  the  Poet-Office,  LoiuhtiJ'  The 
form  of  the  body  of  them  was,  "  Cre- 
dit the  person  named  in  my  letter  of 
advice  Uie  sum  of  £5,  and  debit  the 
same  to  this  ofRce:" —Held,  that  the 
instruments  were  both  warrants  and 
orders  for  the  payment  of  money:  and 
also,  that  it  was  not  necessary  to  eon- 
sider,  whether  they  were  in  snch  a 
form  as  to  require  a  stamp  under  the 
general  Stamp  Act;  because  it  was 
the  practice  of  the  post-office  to  issue 
them  unstamped,  and  that  practice 
was  sanctioned  and  legalized  by  the 
statute  3  &  4  Vict.  c.  96.  Bep.  v. 
Gilchrist,  224 

6.  Although  a  person  finding  pro- 
perty, the  ownership  of  which  has  not 
been  abandoned,  may  not  convert  it 
to  his  own  use,  at  any  rate  not  with- 
out some  endeavour  to  discover  the 
owner,  and  although  ignorance  of  the 
law  will  excuse  none,  yet,  where  an 
ignorant  person  found  a  five-pound 
note  and  appropriated  it,  the  Court 
directed  the  jury  to  consider  the  state 
o£  the  finder's  mind;  and  ruled,  that 
if  the  jury  thought  the  person  really 
believed  the  note  to  be  her  own  by  right 
of  finding,  the  jury  should  not  bring 
in  a  verdict  of  guilty  on  the  indict- 
ment for  a  larceny  of  the  note.  Beg. 
V.  Eeed  and  Wife,  306 

7.  If  a  benefit  society,  enrolled 
under  the  stat.  10  Geo.  4,  c.  56,  as 
amended  by  the  stat.  4  &  5  Will.  4, 
c.  40,  have  a  treasurer  and  two  trus- 
tees, the  property  of  the  society  may 
in  an  indictment  for  larceny  be  laid 
to  be  in  the  treasurer  by  hia  proper 
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name^  under  sect.  21  of  the  stat.  10 
Geo.  4,  c.  56,  which  provides  that 
the  property  of  such  societies  "for 
all  purposes  of  action  or  suit,  as  well 
civil  as  criminal/'  should  he  deemed 
and  taken  to  he,  and,  in  every  such 
proceeding  where  necessary,  stated  to 
he  the  property  of  the  •'  treasurer  or 
trustee  of  such  society  for  the  time 
being  tn  hU  or  her  proper  name,  with- 
out ftirther  description;"  and  upon  an 
indictment  so  framed  one  of  the  trus- 
tees of  the  society,  who  has  stolen  the 
money  of  the  society,  may  be  proper- 
ly convicted  of  larceny.    Beff.  v.  Cain, 

309 

8.  A  knife  was  stolen  from  the 
pocket  of  A.,  as  his  dead  body  lay  in 
the  road  at  S.,  in  the  diocese  of  W. 
The  last  place  of  abode  of  A.  was  at 
T.,  in  the  diocese  of  G.»  but  A.'s 
father  stated  that  he  believed  his  son 
had  left  T.  to  come  to  Uve  with  him, 
hot  did  not  know  whether  his  son  had 
given  up  his  lodgings  atT.: — Held, 
that  this  was  sufficient  proof  to  sup- 
port a  count  for  larceny,  laying  the 
property  in  the  Lord  Bishop  of  W. 
Meff.  V.  Tippin.  545 

9.  A  servant  clandestinely  taking 
his  master's  com,  to  give  to  his  mas- 
ter's horses,  is  guilty  of  a  larceny, 
and  this  point  having  been  so  recently 
decided  by  a  large  majority  of  the  12 
judges,  the  judge  at  the  trial  would 
not  again  reserve  the  point.  22^.  v. 
HaneUey,  547 

10.  A.  employed  B.  to  take  his 
barge  from  S.  to  £.,  and  paid  him 
his  wages  in  advance,  and  gave  him  a 
separate  sum  of  three  sovereigns  to 
pay  the  tonnage  dues.  B.  took  the 
barge  1 6  miles,  and  paid  tonnage  dues 
to  the  amount  rather  under  £2,  and 
f4>propriated  the  remaining  sovereign 
to  his  own  use: — Held,  a  larceny. 
Beg.  V.  Goode,  582 

11.  If  a  father  buy  cloth  which  is 
made  into  trousers  for  lus  son,  who 
is  seventeen  years  of  age,  these  trou- 
wem  may,  in  an  indictment  for  lar- 


ceny, be  laid  as  the  property  of  the 
father.  In  such  cases  the  property 
may  be  laid  either  in  the  father  or 
the  son,  but  the  better  course  is  to  lay 
it  in  the  latter.  Beg.  v.  Hughes,  593 

12.  A  servant  was  sent  with  6^. 
to  buy  twelve  cwt.  of  coals,  he  bought 
a  smaller  quantity  for  which  he  paid 
3tf.  M,,  and  appropriated  one  of  the 
shillings  to  his  own  use: — Held,  a 
larceny.     Beg.  v.  Beaman,  595 

13.  Where  a  person  stole  two  pigs 
belonging  to  the  same  person,  at  the 
same  time,  and  after  being  convicted 
and  punished  for  stealing  the  one, 
was  again  indicted  at  a  subsequent 
assize  for  stealing  the  other: — Held, 
that  this  might  legally  be  done ;  but 
semble  that  in  such  a  case  the  second 
prosecution  ought  not  to  be  proceeded 
with.      Beg.  v.  Brettell,  609 

14.  The  prisoner,  who  was  not 
otherwise  in  the  prosecutor's  service, 
was  employed  by  him  to  drive  six 

I)igs  from  C.  to  U. ;  on  the  way  he 
eft  one  at  Mr.  M.'s,  stating  that  it 
was  lame,  and  he  told  the  prosecutor 
that  he  had  done  so.  The  prosecutor 
desired  the  prisoner  to  go  and  ask 
Mr.  M.  to  keep  the  pig  for  him  till 
the  following  Saturday;  the  prisoner 
went  to  Mr.  M.'s  and  sold  the  pig: — 
Held,  no  larceny.  Beg.  v.  C.  Jones,  611 

15.  If  a  person  is  allowed  to  have 
the  possession  of  a  chattel,  and  he 
converts  it  to  his  own  use,  it  is  not 
larceny,  unless  he  had  an  intention  of 
stealing  it  when  he  obtained  the  pos- 
session of  it;  but  if  he  has  merely  the 
custody  of  a  chattel  he  is  guilty  of  a 
larceny  if  he  disposes  of  it,  although 
he  did  not  intend  to  do  so  at  the  time 
when  he  received  it  into  his  custody. 

Ibid. 

16.  A.  dehvered  a  waistcoat  to  the 
prisoner  to  take  to  £.  R.  to  be  washed. 
B.  delivered  it  to  £.  R.  as  his  own, 
and  £.  R.,  having  washed  it,  returned 
it  to  the  prisoner,  who  converted  it  to 
his  own  use.  The  judge  left  it  to  the 
jury  to  say  whether  the  prisoner  at 
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the  time  when  he  received  the  waist- 
coat from  A.  had  an  intention  of 
stealing  it,  for  that  it  was  no  larceny 
if  at  that  time  he  had  not  an  inten- 
tion of  stealing  it.     Reg.  v.  Evans, 

632 

LEAVE  AND  LICENSE. 
See  Assault,  3. 

LETTER  CARRIER. 

See  Post-Office  (Embezzlement 
BY  Servants  of  the),  1 . 

LIBEL. 

1.  In  an  action  for  a  libel  in  a 
newspaper,  a  certified  copy  of  the 
Stamp-office  declaration  was  put  in, 
which  stated  the  title  of  the  news- 
paper to  be  "The  Leicester  Herald 
and  Midland  Counties  Advertiser," 
and  the  intended  place  of  publication 
to  be  "  No.  23,  Charles-street,  in  the 
parish  of  Saint  Margaret,  in  the 
borough  of  Leicester."  The  news- 
paper containing  the  libel  had  the 
same  title,  but  the  place  of  publica- 
tion in  the  imprint  at  the  end  of  it 
was,  "  at  the  comer  of  Charles-street 
and  Hadfield-street,  in  the  parish  of 
Saint  Margaret,  in  the  borough  of  Lei- 
cester:"— Held,  that  this  sufficiently 
shewed  the  identity  of  the  newspaper, 
so  as  to  allow  it  to  be  given  in  evidence 
under  the  8th  sect,  of  the  stat.  6  &  7 
Will.  4,  c.  76.     Baker  v.  Wilkinson, 

399 

2.  A.  (the  plaintiff)  obtained  a 
rule  nisi  for  a  criminal  information 
against  B.  (the  defendant)  for  send- 
ing him  a  challenge,  and  A.'s  affida- 
vits contained  matters  of  high  censure 
against  B.  The  affidavit  of  B.,  in 
shewing  cause  against  this  rule,  was 
recriminatory,  and  would,  under  other 
circumstances,  have  been  libellous. 
In  an  action  by  A.  against  B.  for  the 
libel  contained  in  B.'s  affidavit,  it  was 


held,  that  B.  was  justified  in  setting 
forth  any  such  matters  respecting 
A.'s  past  conduct  as  he  might  think 
would  disincline  the  court  to  entertain 
the  application  for  A.'8  role.  Doyle 
V.  O'Doherty,  418 

LIEN. 
See  Detinue. — Witness,  3. 

LIFE  INSURANCE, 
£fee  Insurance,  1. 

LIMITATION. 

See  Ejectment,  2,  3. — Landlord 
AND  Tenant,  1. 

LODGING-HOUSE  KEEPERS. 
See  Bankrupt,  1. 

MAGISTRATE. 

See  False  Imprisonment,  4. — 
Guardian  of  the  Poor. — Slan- 
der, 3,  4. 

MALICIOUSLY  SUING  OUT  A 
FIAT  IN  BANKRUPTCY. 

The  declaration,  in  an  action  for 
maliciously  suing  out  a  fiat  in  bank- 
ruptcy, contained  an  allegation  that  it 
was  ordered  by  the  Court  of  Review, 
*Uhat  the  said  fiat  should  be  an- 
nulled, and  the  same  was  accordingly 
thereby  then  annulled,  and  the  pro- 
ceedings on  the  said  fiat  were  there- 
upon ended  and  determined."  The 
order  of  the  Court  of  Review  was,  that 
the  fiat  "  be  annulled,  if  the  Right 
Hon.  the  Lord  Chancellor  shall  think 
fit,''  and  at  the  foot  of  it  was  a  con- 
firmation of  it  signed  by  the  Lord 
Chancellor: — Held,  that  the  allega- 
tion was  substantially  proved.  Ke»^ 
V.  King,  396 

MALICIOUS  PROSECL-TION. 

Whether  an  action  for  a  malicious 
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prosecation  can  be  maintained  where 
the  party  charged  has  been  illegally 
convicted  by  a  magistrate  who  had  no 
jurisdicion  to  entertain  the  chaise — 
guiore.     Dowell  y.  Beninffjield,        9 

MANSLAUGHTER. 
See  Assault,  4. — Murder,  1,  2,  3. 
1.  An  indictment  for  manslaughter 
stated  that  the  prisoners  gave,  admi- 
nistered, and  delivered  to  one  M.  A. 
divers  large  and  excessive  quantities 
of  spirits  and  water,  wine  and  porter, 
and  induced,  procured,  and  persuaded 
him  to  drink  them;  the  said  quanti- 
ties &c.  beiti{f  likely  to  cause  deaths 
which  they  well  knew.  It  then 
averred  that  M.  A.,  by  their  persua- 
sion &c.,  drank,  &c.,  and  became 
greatly  drunk  and  distempered  &c.; 
and  while  he  was  so,  the  prisoners 
assaulted  him  and  forced  him  to  go 
into,  and  placed  and  confined  him  in  a 
cabriolet,  and  drove  and  carried  him 
about  in  it  for  two  hours,  and  thereby 
greatly  shook  and  knocked  him  about, 
b^  means  whereof  he  became  mortally 
sick,  &c.,  and  of  the  said  large  and 
excessive  quantities  &c.,  and  of  the 
said  drunkenness  &c.,  occasioned 
thereby,  and  of  the  said  shaking  &c., 
and  of  the  sickness  and  distemper 
occasioned  by  it,  he  instantly  died. 
The  deceased  was  a  man  in  possession 
under  the  sheriff;  and  one  of  the  pri- 
soneis,  of  whose  goods  he  was  in 
possession,  assisted  by  his  brother 
and  a  friend,  plied  the  man  with 
liquor,  themselves  drinking  freely  also, 
and  whea  he  was  very  drunk  put  bun 
into  a  cabriolet  and  caused  him  to  be 
driven  about  the  streets;  and  about 
two  hours  after  he  had  been  put  into 
the  cabridet  he  was  found  dead: — 
Held,  that,  if  it  were  essential  to 
prove  that  the  prisoners  knew  that 
the  liquors  were  likely  to  cause  death, 
the  case  would  be  one  of  murder  and 
not  of  manslaughter,  but  that  such 
^gation  was  not  a  material  part  of 

VOL.  I. 


the  indictment,  but  might  be  dis- 
missed from  the  jury's  consideration: 
— Held,  also,  that  if  the  prisoners, 
when  the  deceased  was  drunk,  put 
him  into  a  cabriolet  and  drove  him 
about  in  order  to  keep  him  out  of 
possession,  and  by  so  doing  accele- 
rated his  death,  it  would  be  man- 
slaughter. Rep.  V.  Packard^  236 
2.  An  indictment  for  manslaughter 
stated  in  the  first  count,  that  the 
deceased  was  the  apprentice  of  the 
prisoner,  and  that  it  was  the  duty  of 
the  prisoner  to  provide  the  deceased 
with  proper  nourishment,  medicine, 
&c.,  and  charged  the  death  of  the  de- 
ceased to  be  from  neglect,  &c.  The 
second  charged  that  the  deceased,  **  so 
being  such  apprentice  as  aforesaid," 
was  killed  by  the  prisoner  by  over- 
work and  beating.  No  evidence  was 
given  of  any  indenture,  but  a  witness 
proved  that  the  prisoner  told  him 
that  the  deceased  was  his  apprentice: 
— Held,  that  this  was  sufficient  proof 
of  the  allegation  of  the  apprenticeship 
in  the  second  count,  but  not  of  that 
in  the  first  count.     Rep.  v.  Crumpton, 
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MARRU.GE. 
SeeCniM.  Con.,  I. 

MASTER  AND  SERVANT. 

5ee  Larceny,  9,  10,  12,  14.— 
Slander,  1,  2. 

1.  The  defendant,  the  captain  of 
one  of  her  Majesty's  ships,  offered  to 
give  the  plaintiff  wages  beyond  the 
usual  pay  from  the  government,  if  he 
would  come  on  board  his  ship  as  cap- 
tain's cook.  The  plaintiff  agreed  ac- 
cordingly, and  was  by  that  designa- 
tion (captain's  cook)  entered  in  the 
ship's  books.  The  agreement  was 
made  before  he  joined  the  service,  and 
when  he  was  free  to  accept  the  pro- 
posal of  the  captain  or  to  reject  it. 
In  an  action  afterwards  brought  by 
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him  agaiost  the  captain  for  wages, 
the  defendant  not  having  pleaded  the 
illegality  of  the  contract,  it  was  held, 
Ist,  that  the  Court  must  look  upon 
the  contract  as  legal;  and  2ndl7,  that 
heing  made  when  each  partj  was  sui 
jaris,  there  was  no  inconsistency  in  the 
plaintiff's  bargaining  to  receive  the 
private  pay  of  the  defendant  for  fill- 
ing an  office,  in  respect  of  which  he 
was  also  paid  by  the  government. 
Clutterbuekr.  Coffin.  273 

2.  In  assumpsit  by  the  plaintiff 
for  wages  as  a  female  servant,  the 
defenduit  pleaded  non  assumpsit,  and 
the  plaintiff  gave  evidence  of  acts  of 
service.  The  defendant  proposed  to 
give  evidence  to  shew  that  the  plain- 
tiff  had  cohabited  with  him: — Held, 
that  he  might  do  so  in  the  plea  of 
non  assumpsit,  as  this  went  to  shew 
that  there  was  no  contract  between 
the  parties,  and  not  to  invalidate  any 
contract  on  the  ground  of  illegality. 
Bradehaw  v.  Hayward,  591 

MISDEMEANOR. 

See  Attempt  to  commit  Misde- 
meanor. 

MITIGATION  OF  DAMAGES. 
See  Goods  badly  made. 

MONEY  HAD  AND  RECEIVED. 

A.  on  Tuesday,  the  17th  of  No- 
vember asked  B.  to  give  him  change 
for  a  cheque  for  10/.  10«.,  drawn  by 
C.  on  W.  &  Co.,  bankers.  B.  did  so, 
and  kept  the  cheque  till  the  following 
Saturday,  when  he  paid  it  to  his 
bankers.  On  Monday  the  23rd,  W. 
&  Co.  stopped  payment,  and  the 
cheque  was  not  paid  by  them.  On  the 
evening  of  tbat  day  B.  told  A.  that 
the  cheque  had  been  "returned,"  not 
telling  A.  that  W.  &  Co.  had  stopped 
payment,  a  fact  which  A.  did  not 
know.  A.  gave  B.  £5,  and  an  I.  O.  U. 
for  5/.  10«.,  and  took  back  the  cheque. 


It  was  proved  that  C.  had  fiinds  in 
the  hands  of  W.  &  Co.:— iTWtf,  that 
the  suppression  of  the  fact  by  B.  that 
W.  &  Co.  had  stopped  payment,  and 
the  statement  by  him  that  the  dieqoe 
had  been  '*  returned,"  amounted  to 
such  a  fraud  upon  A.  as  would  entitle 
him  to  recover  back  the  £5,  in  an  ac- 
tion for  money  had  and  received;  and 
that,  to  entitle  him  to  do  so,  it  was 
not  necessaiT  that  he  should  have 

g'ven  or  tendered  back  the  cheque  to 
.     BiUing  v.  Rie$,  26 

MORTGAGE. 
See  Power. 

MURDER. 

1.  If  a  person  do  any  act  towards 
another  who  is  helpless,  which  most 
necessarily  lead  to  the  death  of  tbat 
other,  the  crime  amounts  to  murder; 
but  if  the  circumstances  are  sodi  that 
the  person  would  not  have  been  aware 
that  the  result  would  be  death,  that 
would  reduce  the  crime  to  manslaagli- 
ter,  provided  that  the  death  was  occa- 
sioned by  an  unlawful  act,  but  not 
such  an  act  as  shewed  a  malictoos 
mind.     Reg.v.WaUere,  164 

2.  If  a  woman  left  her  child,  a 
young  infant,  at  a  gentleman's  dosr, 
or  other  place  where  it  was  likdy  to 
be  found  and  taken  care  of,  and  the 
child  died,  it  would  be  manslaughter 
only ;  but  if  the  child  were  left  in  a 
remote  place,  where  it  was  not  likchr 
to  be  found — tf.  g,  on  a  banren  heath 
— and  the  death  of  the  child  ensued, 
it  would  be  murder.  Ibid. 

3.  Form  of  indictment.  Ibid. 

4.  A  police-officer  found  N.  with 
potatoes  under  his  shirt,  whidi  had 
been  very  recently  dug  ftom  the 
ground,  and  q>prehended  him.  The 
policeman  called  O.  to  assist  him;  O. 
did  so;  and  a  rescue  being  attempted, 
O.  vras  going  away,  and  was  stmd: 
by  A.,  who  went  away,  and  0*  was 
afterwards  killed  by  oAet  person^ 


MURDER. 


NEGLIGENCE. 
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who  attempted  the  rescue:— ^^W, 
that  the  police-officer  had  no  right  to 
apprehend  N.,  and  that  the  killing  of 
O.,  therefore,  did  not  amount  to  mur- 
der; and  that,  on  an  indictment  for 
murder,  A.  oould  not  be  convicted  of 
an  assault.     Reg.  v.  Phelps^         ISO 

5.  Held^  also,  that  a  person  charged 
to  aid  a  constable,  and  who  does  so,  is 
protected  eundo,  morando,  et  rede- 
undo.  Ibid, 

6.  A.,  B.,  and  C.  were  indicted  for 
murder:  in  the  first  count,  as  princi- 
pals in  the  first  degree ;  and  in  the 
second  count  A.  was  indicted  as  a  prin- 
cipal in  the  first  degree,  and  B.  and 
C.  as  principals  in  the  second  degree; 
and  the  grand  jury  ignored  the  first 
count  as  to  B.  and  G.,  and  found  a 
true  hill,  on  the  second,  against  aU. 
Semble,  that  B.  and  C.  might  be  con- 
victed on  the  second  count  as  princi- 
pals in  the  murder,  although  A.  was 
acquitted.  Ibid. 

7.  A  count  charged  A.  with  mur- 
der, and  charged  that  B.  and  C.  **  at 
the  time  of  the  felony  and  murder 
V7aa  committed,  to  wit,  on  &c.,  at  &c., 
were  feloniously  present,  then  and 
there  abetting,  aiding,  and  assisting," 
&c.  Semble,  that  the  word  "wa$" 
may  he  rejected  as  surplusage;  but 
whether,  even  rejecting  that  word, 
this  be  a  good  form  of  charging  aiders 
and  abetters — quare.  Ibid, 

8.  If  a  person,  being  attacked, 
should  from  an  apprehension  of  im- 
mediate violence,  an  apprehension 
whidi  must  be  well  grounded  and 
justified  by  the  circumstances,  throw 
himself  for  escape  into  a  river,  and  be 
drowned,  the  person  attacking  him  is 
guilty  of  murder.     Reg  v.  PittSy  284 

9.  Ai  indictment  for  murder  by 
poisoning,  which  charges  that  the 
prisoner  did  administer  the  poison  to 
the  deceased,  who  took  and  swallowed 
it,  by  means  of  which  taking  and 
swallowing  the  deceased  became  mor- 
tally sick,  and  *<  of  the  said  mortal 
sickness  died,"  is  good  without  also 


stating  that  the  deceased  died  of  the 
poisoning.     Reg.  v.  Sandys,         345 

10.  A  prisoner  was  tried  for  the 
murder  of  her  child,  E.  S.,  by  poison. 
£.  S.  died  on  the  25th  of  September. 
On  the  14th  of  October  following  an- 
other child  of  the  prisoner,  named 
M.  A.  S.,  died  under  suspicious  cir* 
cumstances,  and  the  prisoner  was  ex- 
amined on  oath  at  the  coroner's  in- 
quest held  on  M.  A.  S.,  and  signed 
her  deposition,  in  which  she  made  a 
statement  as  to  the  death  of  E.  S« 
Whether  this  deposition  was  receiv- 
able in  evidence  on  the  trial  of  the 
prisoner  for  the  murder  of  E.  S. — 
qvuBre,  Ibid. 

11.  If  a  child  has  been  wholly  pro- 
duced from  the  body  of  its  mother 
alive,  and  she  wilfully  and  of  malice 
aforethought  strangle  it  while  it  is 
alive  and  has  an  independent  circula- 
tion of  its  own,  this  is  murder,  al- 
though the  child  be  still  attached  to 
its  mother  by  the  umbilical  cord. 
Reg.  V.  Trilloe,  650 

NEGLIGENCE. 

1.  Case  for  negligence  of  defend- 
ant's servant,  and  consequent  injury 
to  plaintiff.  Plea,— That  the  de- 
fendant was  not  employed  to  make 
the  alterations,  (those  through  which 
the  injury  occurred),  in  manner 
and  form: — Held,  that,  though  the 
defendant  had  been  employed  by  a 
society  (the  Clarence  Club)  to  make 
alterations  and  improvements  in  their 
club-house,  and,  though  he  had  em- 
ployed and  stipulated  with  an  agent 
A.  B.,  a  gas-fitter,  to  do  such  part  of 
the  work  as  lay  in  A»  (A.  B.'s)  de- 
partment, yet,  if  A.  B.  had  laid  on 
any  pipe  not  specified  in  his  contract 
or  estimate  with  the  defendant,  the 
defendant  was  not  liable  for  injury 
occasioned  by  the  mismanagement  or 
ill  manufacture  of  this  particular  pipe. 
Rapeon  v.  Cubitt,  64 

2.  Held,  also,  that  if  the  pipe  in 
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question  had  been  included  in  A.B.'s 
contract  with  the  defendant^  yet,  if, 
while  the  defendant's  men  were  work- 
ing on  the  premises,  and  the  defend- 
ant's contract  was  not  yet  finished, 
and  the  house  was  unoccupied,  ex- 
cept by  the  plaintiff,  (the  servant  of 
the  club),  the  gas  had  been  turned 
on  by  his  direction  and  not  by  that 
of  the  defendant  or  his  agent,  the  de- 
fendant was  not  liable.  Ibid. 

3.  In  such  cases  as  above,  al- 
though the  plaintiff,  through  the 
negli^nce  of  the  defendant,  be  dis- 
abled for  life  from  performing  the 
duties  of  the  office  to  which  he  had 
been  accustomed,  yet  the  measure  of 
his  damages  is  by  no  means  to  be 
taken  from  the  amount  of  an  annuity, 
which  would  replace  the  annual  sa- 
lary of  the  plaintiff.  For,  non  constat 
that  the  plaintiff  would  have  retained 
his  situation  for  life.  Ilnd, 

4.  The  society  of  a  club,  through 
their  committee,  employed  the  defend- 
ant to  make  alterations,  &c.,  in  their 
club-house,  and  by  the  misconduct 
of  the  defendant's  agent  an  accident 
occurred: — Quare,  if  the  society  is 
answerable  as  principal,  and  is  the  de- 
fendant free  as  intermediate  agent? 
Semble,  the  defendant,  as  relating  to 
the  immediate  cause  of  the  action,  is 
the  principal.  Ibid, 

5.  If  a  cargo  weighing  a  certain 
weight  be  delivered  to  a  carrier  to  be 
carried,  and  when  the  cargo  arrives  at 
its  destination,  the  weight  be  deficient, 
this  is  evidence  from  which  a  jury 
may  infer  negligence  in  the  carrier; 
and  if  the  deficiency  did  not  arise 
from  the  negligence  of  the  carrier,  it 
is  incumbent  on  him  to  shew  that. 
Hawkes  v.  Smith,  72 

NEW  ASSIGNMENT- 
See  Begin  (Right  to),  1. 

NEWSPAPER. 
See  Libel,  1. 


NOLLE  PROSEQUI. 
See  Bill  of  Exchange,  2. 

NONSUIT, 
See  Statute. 

NOT  GUILTY  BY  STATUTE. 
See  Pleading,  2. 

NOTICE  OF  ACTION. 
See  False  Imprisonment,  1. 

1.  In  an  action  by  a  tenant  against 
his  landlord  for  a  malicious  charge  of 
felony,  under  the  stat.  7  &  8  Greo.  4, 
c.  29,  s.  45,  for  stealing  fixtures  let  to 
him,  it  is  not  necessary  to  give  a  notice 
of  action  under  the  75th  section  of  the 
Stat.  7  &  8  Geo.  4,  c  29,  (the  Lar- 
ceny Consolidation  Act).  DoweU  v. 
Beninfffield,  9 

2.  The  witness,  who  served  a  no- 
tice of  action,  did  not  know  the  hand- 
writing of  the  plaintiff,  whose  signa- 
ture the  notice  purported  to  bear;  and 
no  evidence  was  given  of  the  plaintiff's 
handwriting  : — Held  sufficient  with- 
out such  proof,  as  it  was  enough  that 
the  notice  should  have  been  served 
on  the  plaintiff's  behalf.  Fomum  v. 
Dawes.  127 

3.  The  plaintiff  refused  to  exerdae 
the  office  of  parish  officer  and  mak^ 
a  rate  for  his  district,  though  he  had 
been  appointed  churchwarden  of  a 
chapelry  within  the  union.  Where- 
upon the  defendant,  the  clerk  to  the 
board  of  guardians,  obtained  by  chdr 
direction  a  warrant  of  justices  to  levy 
the  amount  claimed  off  the  plaintiff's 
goods,  under  2  &  3  Vict.  c.  84,  s.  1. 
Upon  trespass  brought  by  the  plain- 
tiff for  this  distress:— He/d;  that  this 
trespass  was  an  act  done  in  pursoanoe 
of  the  provisions  of  the  Poor  Law 
Amendment  Act,  and  that  therefore 
the  defendant  was  entitled  to  notice 
of  action  and  to  the  other  protections 
afforded  by  4  &  5  WUL  4,  c.  76, 
s.  104.     Carter  v.  Fuller,         498 


NOTICE  TO  QUIT. 

NOTICE  OF  DISHONOUR. 
See  Bill  of  Exchange,  6. 

NOTICE  TO  ADMIT. 
See  Admission. — Costs. 

NOTICE  TO  PRODUCE. 

1.  A  notice  to  produce,  served  by 
the  defendants  on  the  plaintiffs,  eiy- 
ing  them  notice  to  produce  <*  all  let- 
ters written  to  and  received  by  you 
between  the  years  1837  and  1841, 
both  inclusive,  by  and  from  the  said 
defendants  or  either  of  them,  during 
the  time  aforesaid,  or  by  or  to  any 
person  on  their  or  your  behalf  re- 
spectively," is  good,  and  is  not  too 
general,  although  it  does  not  specify 
the  date  of  each  particular  letter. 
Morris  v.  Hannen,  29 

2.  In  a  town  cause  for  goods  sold, 
in  which  the  defendant  and  his  attor- 
ney both  lived  in  town,  a  notice  to 
produce  a  letter  from  the  plaintiff  to 
the  defendant,  asking  payment,  was 
served  at  the  office  of  the  defendant's 
attorney,  at  7  p.  m.,  on  the  evening  of 
the  day  before  that  on  which  the  cause 
was  tried: — Held,  to  be  not  too  late, 
and  the  letter  not  being  produced, 
secondary  evidence  was  given  of  its 
contents.     Leafy.  Butt,  451 

3.  In  a  town  cause  for  an  assault 
in  which  the  defendant  and  his  attor- 
ney both  lived  in  town,  a  notice  to 
produce  a  letter  from  the  plaintiff*s 
attorney  to  the  defendant,  asking 
compensation,  was  served  at  the  de- 
fendant's house  and  at  the  office  of 
the  defendant's  attorney,  at  about 
half-past  six  v.  m.,  on  the  evening  of 
the  day  before  that  on  which  the 
cause  was  tried: — Held,  to  be  not  too 
late,  and  the  letter  not  being  pro- 
duced, secondary  evidence  was  given 
of  its  contents.     Meyrick  v.  Woods, 

452 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  6, 7, 8. 
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NUISANCE. 

On  an  indictment  for  a  nuisance,  it 
was  proved  on  the  part  of  the  prose- 
cution, that  the  wharf  (the  nuisance 
complained  of)  was  erected  over  a 
part  of  the  river,  between  high  and 
low  water  mark,  where  boats  were 
used  before  to  pass.  And  for  the  de- 
fendant it  was  shewn  that  the  wharf 
was  a  convenience  to  the  public,  in- 
asmuch as  boats  of  heavy  burden 
could  come  to  unlade  at  the  wharf, 
which,  before  the  building  of  the 
wharf,  anchored  in  the  middle  of  the 
river;  and  that  the  channel  of  the 
river  was  by  this  convenience  kept 
dear: — Held,  that  the  question  for 
the  juiy  was,  whether  the  wharf  occa- 
sioned any  hindrance  to  the  naviga- 
tion of  the  river  by  vessels  of  any 
description,  and  not  whether  the 
erecting  of  the  wharf  had  caused  a 
benefit  to  the  navigation  in  general. 
Reg.  V.  RandaU,  496 

OATHS  (ADMINISTERING 
UNNECESSARY). 

The  defendant,  a  county  magis- 
trate, complained  to  the  Bishop  of 
Exeter  of  the  conduct  of  two  of  his 
clergy,  and  to  substantiate  his  charge 
he  swore  witnesses  before  himself,  as 
magistrate,  to  the  truth  of  the  facts: — 
Held,  that  the  matter  before  the 
Bishop  was  not  a  judicial  proceeding, 
and  therefore  that  the  magistrate  had 
brought  himself  within  the  enactment, 
5  &  6  WiU.  4,  c.  62,  s.  13,  and  that 
he  had  unlawfully  administered  volun- 
tary oaths  contrary  to  the  provisions 
of  that  statute.     Reg.  v.  Nott,    288 

OFFICERS  OF  THE  HOUSE  OF 
COMMONS. 

5^0  Trespass,  6. 

ONUS  PROBANDI. 
See  Negligence,  5. 
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PATENT, 


PEEK,  INDICTMENT  AGAINST- 


OPENING  A  CASE. 
See  Practice,  7. 

ORDER  OF  MAGISTRATES. 
See  Guardian  op  the  Poor. 

OWNER. 
See  Accessory,  2. 

PARTICULARS  OF  DEMAND. 

"Where  a  bill  of  particulars  is  for 
claims  of  diverse  character,  if  the  de- 
fendant pays  money  into  court  gene- 
rally, he  acknowledges  the  validity  of 
eveiy  species  of  claim,  and  it  is  then 
for  the  jury  to  assess  the  damages  on 
each.     Elgar  v.  Watton^  494 

PARTNER. 
See  Accessory,  2. — Bill  op  Ex- 
change,   7,   8,  9. — Embezzle- 
ment, 3. 

The  defendant  contemplated  enter- 
ing into  partnership  with  the  house 
of  B.  &  S.  V.  In  furtherance  of  his 
intention  he  advanced  £2000  to  them. 
They  removed  their  hanking  account 
at  his  recommendation,  and  changed 
the  name  of  their  firm  to  "  B.  &  S.  V. 
&  Co.;**  hut  no  formal  deed  of  part- 
nership  had  been  signed,  nor  was  any 
entry  shewn  in  the  l^oks  of  B.  &  S.  V. 
which  proved  the  defendant  to  be  a 
partner: — Held,  that  it  was  a  ques- 
tion proper  to  be  left  to  the  iury, 
whether  the  defendant  were  liable  as 
a  partner  for  the  debt  of  B.  &  S.  V. 
&  Co.     Gabnel  v.  Evill,  358 

PART-OWNER. 
See  Accessory,  2. 

PATENT. 
1.  In  an  action  for  the  infringe- 
ment of  a  patent,  the  defendant  can- 
not, by  his  notice  of  objections  (given 
under  the  stat.  5  &  6  Will.  4,  c.  83, 


s.  5),  go  beyond  his  pleas,     Macna- 
fnara  v.  HuUe^  471 

2.  Semble,  that  if  an  imrention,  for 
which  a  patent  is  granted,  would,  if 
put  into  practice,  be  useful,  an  action 
for  the  infringement  of  the  patent 
may  be  maintained,  although  the 
plaintiff's  invention  has  never  been 
put  into  actual  use,  except  by  the 
defendant,  when  he  infringed  the  pa^ 
tent.  Ibid. 

3.  Where  in  an  action  for  infring- 
ing a  patent  for  blocks  for  pavement, 
the  plaintiff  claimed  as  his  invention 
that  his  block  was  beviUed  both  in- 
wards and  outwards  on  the  same  side 
of  the  block,  and  it  was  allied  that 
the  defendant's  blocks  were  an  imita- 
tion of  the  plaintiff's,  as  two  of  the 
defendant's  blocks  were  equivalent  to 
one  of  the  plaintiff's  :-»J7e^  that  it 
was  for  the  jury  to  say  whether  the 
defendant's  blocks  were  in  effect  the 
same  as  the  plaintiff's,  although  no 
single  block  of  the  ddendant's  was 
bevilled  both  inwards  and  outwards 
on  the  same  side.  Ibid, 

4.  In  such  a  case  the  specification 
did  not  state  at  what  angle  the  bevils 
should  be  made,  and  one  witness 
stated,  that  the  angle  was  material, 
but  another  witness  stated  that  anr 
angle  would  be  of  some  benefit:  — 
Held,  that  if  the  juiy  thought  that  a 
bevil  at  any  angle  would  be  beneficial, 
the  specification  would  be  good,  al- 
though it  omitted  to  state  any  par- 
ticular angle  at  which  the  bevils 
should  be  made.  Ibid, 

5.  If  a  patent  be  taken  out  for 
blocks  for  paving  with  "  stone  or  amf 
other  suitable  material,**  this  will  in- 
clude wood  pavement  although  no 
wood  pavement  was  in  actual  use  at 
the  date  of  the  patent,  and  although 
the  inventor  might  not  have  had  wood 
pavement  in  his  contemplation.  Ibid, 

PEER,  INDICTMENT  AGAINST, 
See  Practice,  4. 


PERJURY. 

PENAL  LAW. 
See  Pound  Breach,  1^  2. 

PERJURY. 
iS^e  Evidence,  16. — ^Voter. 

1.  A.  brought  an  acdon  against  B. 
and  his  partners  for  the  price  of 
wheat,  and  recovered  a  verdict  on  the 
bought  and  sold  notes.  B.  and  his 
partners  filed  a  bill  in  equity  against 
A.,  which  stated,  that  the  bought  and 
sold  notes  did  not  contain  all  the 
terms  of  the  contract,  as  it  had  been 
also  agreed  bj  parol  between  A.  and 
B.,  that  the  wheat  should  be  paid  for 
hj  a  draft  at  three  months;  and  the 
prajer  of  the  bill  was,  that  A.  should 
be  restrained  from  suing  out  execu- 
tion. A.,  bj  his  answer,  denied  the 
statement  in  the  bill;  and  the  bill 
was  dismissed:— ^e^,  that,  if  this 
denial  by  A.  was  wilfully  false,  it 
amounted  to  perjury.    Begf.  v.  Taiee, 

132 

2.  Heldj  also,  thatB.  wasacompe* 
tent  witness  on  an  indictment  against 
A.  for  penury,  alleged  to  have  been 
committed  in  the  answer,  although  A. 
had  engaged  to  indemnify  his  part- 
ners from  the  expenses  of  the  suit  in 
Chancery.  Ibid. 

3.  The  rule,  that  the  testimony  of 
a  single  witness  is  not  sufficient  to 
sustain  an  indictment  for  perjury,  is 
not  a  mere  technical  rule,  but  a  rule 
founded  on  substantial  justice;  and 
evidence  confirmatory  of  that  one 
witness,  in  some  slight  particulars 
only,  is  not  sufficient  to  warrant  a 
oouTiction.  Ibid. 

4.  Where  perjury  was  cha]^;ed  to 
have  been  committed  in  that  which 
was  in  efPect  the  affidavit  on  an  inter- 
pleader rule ;  and  the  indictment  set 
out  the  ctrcumstanoes  of  the  previous 
trial,  the  verdict,  the  judgment,  the 
writ  of  fieri  facias,  the  levy,  the  notice 
by  the  prisoner  to  the  sheriff  not  to 
sell,  and  the  prisoner's  affidavit  that 


PERJURY. 


ni 


Qxe  goods  were  his  property,  but 
omitted  to  stete  that  any  rude  was 
obtained  according  to  the  provisions 
of  the  Interpleader  Act: — Held,  that 
the  indictment  was  bad,  as  the  affida- 
vit did  not  appear  to  have  been  made 
in  a  judicial  proceeding.  Reg.  v. 
Bishop,  302 

5.  Commissioners  acting  under  a 
fiat  of  bankruptey  adjudicated  A.  to 
be  a  bankrupt,  and  afterwards  B.  was 
examined  before  them  touching  the 
estate  of  A.,  and  gave  evidence  which 
was  all^d  to  be  false ;  B.  being  in- 
dicted for  perjury,  it  appeared  on  the 
trial  that  the  petitioning  creditor's 
debt,  on  which  the  fiat  had  issued, 
was  not  of  sufficient  amount;  but  it 
also  appeared  that  A.  owed  other 
debto  which  might  have  been  substi- 
tuted for  the  petitioning  creditor's 
debt  by  order  of  the  Lord  Chancellor, 
under  section  18  of  the  stat.  6  Geo. 
4,  c.  16,  so  as  to  have  rendered  the 
fiat  valid,  but  that  no  such  order  had 
been  made: — Held,  that  under  these 
drcumstances  B.  could  not  be  guilty 
of  perjury  on  this  his  examination. 
Reg.  Y.  Ewingion,  319 

6.  But  aemble,  that  if  B.  had  been 
examined  by  the  commissioners  on 
the  preliminary  proceedings  before 
them  to  ascertain  whether  A.  should 
be  adjudged  a  bankrupt  or  not,  B. 
might  have  been  guilty  of  perjury 
even  though  there  had  been  no  good 
petitionmg  creditor's  debt.  Ibid. 

7.  An  allegation  in  an  indictment 
for  perjury,  that  judgment  was  *'  en- 
tered up"  in  an  action,  is  proved  by 
the  production  of  the  book  from  the 
Judgment  Office,  in  which  the  in- 
cipitur is  entered.      Reg.  v.  Gordon, 

410 

8.  An  office  copy  of  a  bill  in  Chan- 
cery, which  a  witness  examined  with 
the  original,  but  which  office  copy 
contained  abbreviations,  such  as  *'pnl. 
este."  for  the  words  ''personal  estete," 
in  the  original  bill,  is  not  such  an  ex- 
amined copy  as  will  be  evidence  to  sup- 


712 


PERJURY. 
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port  an  allegation  of  a  bill  in  Chan- 
cery on  an  indictment  for  perjury, 
committed  in  an  affidavit  in  that  suit 
in  Chancery.  Reg. y.  Christian,     388 

9.  Semble,  that  a  person  may  be 
convicted  of  perjury  contained  in  an 
affidavit  intitled,  in  a  cause,  '<  A.  B. 
against  C.  D.  and  others,'"  although, 
by  the  rules  of  the  courts,  all  affida- 
vits should  in  their  title  name  all  the 
plaintiffs  and  all  the  defendants.  Ibid. 

10.  An  affidavit  was  sworn  in  a 
cause  of  the  Commissioners  of  Cha- 
ritable Donations  and  Bequests  in  Ire- 
land, against  J.  E.  D.;  and  in  an 
indictment  for  perjury  on  it,  the  affi- 
davit was  alleged  to  be  intitled  in  that 
cause.  The  affidavit  was  intitled  the 
*' Commissioner,"  instead  of  *♦  Com- 
missioners;" but  the  Lord  Chief  Jus- 
tice allowed  an  amendment  of  the 
indictment  to  obviate  an  objection  as 
to  this  variance.  Ibid, 

1 1 .  On  the  trial  of  an  indictment 
for  perjury,  alleged  to  have  been 
committed  before  magistrates,  on  the 
hearing  of  a  case  punishable  on  sum- 
mary conviction,  the  conviction  by 
the  magistrate  is  not  receivable  in 
evidence,  because  it  is  irrelevant. 
Reff  V.  Good/ellaw,  569 

12.  If  an  indictment  for  perjury 
allege  that  G.  swore  falsely  before 
magistrates,  on  a  charge  against  K. 
of  receiving  stolen  goods,  this  will  not 
be  supported  by  proof  that  an  infor- 
mation against  K.  on  the  stat.  IJ 
Geo.  3,  c.  56,  s.  10,  respecting  pur- 
loined silk,  was  heard  before  the 
magistrates  ;  and  that,  on  that  hear- 
ing, G.  gave  evidence  that  would  have 
been  material  to  a  charge  of  receiving 
stolen  goods  by  K.  Ibid, 

13.  Where  to  give  magistrates  ju- 
risdiction to  hear  a  case  punishable 
on  summary  conviction,  it  is  essential 
that  they  should  have  an  information 
on  oath  made  before  them.  It  is  not 
sufficient,  in  an  indictment  for  per- 
jury alleged  to  have  been  committed 
on  the  hearing  of  such  information! 


to  allege  that  before  M.  G.,  Esq.,  and 
T.  H.  H.,  clerk,  two  of  the  justices, 
&c.  [the  magistrates  who  heard  the 
case]  T.  O.  came,  and  "  exhibited  a 
certain  information  upon  oath,*'  be- 
cause it  does  not  sufficiently  shew 
that  T.  O.  was  sworn  before  M.  G., 
Esq.,  and  T.  H.  H.,  derk.  Ibid. 

14.  In  an  indictment  for  periury, 
an  averment  that  "  it  became  and  was 
material  to  ascertain  the  truth  of  the 
matter  hereinafter  alleged  to  have 
been  sworn  to,  and  stated  by  the  said 
T.  G.  upon  his  oath,"  is  not  a  good 
averment  of  materiality.  Ibid. 

15.  A.,  in  an  affidavit,  stated  that 
he  had  paid  aU  the  debts  proved  under 
his  bankruptcy,  except  as  to  which 
he  explained.  On  an  indictment  for 
perjury  on  this  affidavit,  one  of  the 
assignments  of  peijury  was,  that  A. 
had  not  paid  all  the  debts  proved 
under  his  bankruptcy,  except  two; 
and  that  certain  creditors  [naming 
them],  besides  the  excepted  two, 
were  not  paid  in  full: — Held,  that  if 
the  first  assignment  of  peijury  were 
too  general,  the  defendant  should 
have  demurred  to  it;  and  that  al- 
though, by  the  generality  of  its  form, 
the  prosecutor  was  not  precluded 
from  proving  the  non-payment  of 
other  creditors  besides  those  named, 
yet,  as  names  were  stated  in  the  other 
assignment  of  perjury,  it  was  reason- 
able to  presume  that  the  defendant 
would  suppose  that  those  were  ^e 
persons  the  non-payment  of  whose 
debts  were  to  be  relied  on,  and  that 
in  fairness  the  prosecutor  ought  not 
to  go  into  evidence  of  the  non-pay- 
ment of  any  other  creditors  than 
those  named.  In  support  of  this  in- 
dictment several  creditors  were  called, 
who  each  proved  the  non-payment  of 
his  own  debt: — Held,  that  this  was 
not  sufficient  to  warrant  a  conviction, 
and  that,  as  to  non-payment  of  each 
debt,  it  was  necessary  to  have  the 
evidence  of  two  witnesses,  or  of  one 
witness  and  of  such  conoborattve  tea- 
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timonj  as  is  equal  to  the  eyidence  of 
a  second  witness.  Reg. y.  Parker,  639 

16.  In  an  indictment  for  perjury, 
before  commissioners  of  taxes,  on 
an  appeal  of  H.  against  a  surcharge 
for  a  greyhound  used  by  H.  on  the 
24th  of  November,  it  was  averred  to 
be  a  material  question  whether  a 
receipt  for  the  price  of  the  greyhound 
was  given  to  the  defendant  before 
the  12th  of  September.  When  be- 
fore the  commissioners,  the  defendant 
swore  that  he  bought  the  greyhound 
of  H.  on  the  6th  of  September,  and 
had  a  receipt  for  the  price  before  the 
1 2th  of  that  month.  It  was  objected 
that  the  sale  of  the  greyhound  was 
the  only  material  fact,  that  the  re- 
ceipt was  immaterial,  and  that  the 
12th  of  September  was  an  immaterial 
day: — Held,  that  the  receipt  was  msr 
terial,  and  that  it  was  properly  laid 
that  it  was  a  material  question  whe- 
ther the  receipt  was  given  on  the  12th 
of  September.  Reg.  y,  Overton,     655 

17*  Every  question  on  cross-exsr 
mination  of  a  witness,  which  goes  to 
his  credit,  is  material.  Ibid. 

PETITIONING  CREDITOR. 

In  an  action  brought  by  a  bank- 
rupt against  his  assignees,  to  try  the 
validity  of  the  fiat,  the  petitioning 
creditor  is  not  a  competent  witness 
for  the  defendant  to  prove  the  peti- 
tioning creditor's  debt;  and  the  fact 
of  his  having  assigned  his  debt  will 
make  no  difference.  CarruthersY, 
Graham,  5 

PHYSICIAN. 

See  Surgeon. 
A  contract  to  pay  a  physician  can- 
not be  implied  from  the  mere  fact  of 
his  attendance  on  a  patient,  but  a 
promise  at  the  end  of  his  attendance 
to  pay  him  a  fixed  sum,  or  a  reason- 
able compensation,  will  raise  such  a 
contract  as  will  support  an  action. 
Feitch  V.  Russell,  362 


PLEADING. 
See  Bill  of  Exchange,  2.— De-* 
MURRER. — Landlord  and  Te- 
nant, 11. — Master  and  Ser-* 
VANT,  2. — Vendor  and  Pur- 
chaser, 2. 

1.  In  an  action  for  the  infringe- 
ment of  a  patent,  the  defendant  can- 
not, by  his  notice  of  objections  (given 
under  the  stat.  5  &  6  Will.  4,  c.  83, 
s.  5),  go  beyond  his  pleas.  Macna- 
maraY.HuUe,  471 

2.  Where  a  defendant  is  entitled 
to  plead  not  guilty  "  by  statute,"  he 
may,  under  that  plea,  go  into  any  de- 
fence that  could  be  specially  pleaded, 
whether  such  defence  be  founded  en- 
tirely on  the  statute,  or  partly  on  the 
statute  and  partly  not,  or  by  a  defence 
wholly  independent  of  the  statute. 
Maund  v.  Monmouthshire  Canal  Co. 

606 

PLEADING  (FORMS  OF). 

1.  Declaration  for  a  malicious  pro- 
secution, in  charging  the  plaintiff  with 
having  removed  sheds  let  to  him,  con<« 
trary  to  the  Police  Court  Act,  2  &  3 
Vict,  c  71.  9 

2.  Declaration  for  tolls  in  a  port 
and  in  a  manor,  and  for  tolls  generally. 

34 

3.  Plea  of  payment  of  money  into 
court  for  the  tolls  of  the  manor,  and 
for  the  tolls  generally,  and  non  as- 
sumpsit to  the  residue.  Ibid, 

4.  Plea  of  part  payment  of  a  pro- 
missory note  to  the  payee  before  in- 
dorsement. 490 

5.  Replication  that  the  payment 
was  made  to  the  payee  after  indorse- 
ment. Ibid. 

Indictments. 

1.  Indictment  for  murder,  by  ne- 
glecting and  abandoning  a  new-bom 
child.  164 

2.  Refusing  to  aid  a  constable.  314 

3.  For  obtaining  money  by  false 
pretences,  of  being  an  unmarried  per- 
son, and  threatening  an  action  for 
breach  of  promise  of  marriage.     517 
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NEWSPAPER. 


NOTICE  OF  ACTION. 


question  had  been  included  in  A.B/s 
contract  with  the  defendant,  yet,  if, 
while  the  defendant's  men  were  work- 
ing on  the  premises,  and  the  defend- 
ant's contract  was  not  yet  finished, 
and  the  house  was  unoccupied,  ex- 
cept by  the  plaintiff,  (the  servant  of 
the  club),  the  gas  had  been  turned 
on  by  hit  direction  and  not  by  that 
of  the  defendant  or  his  agent,  ue  de« 
fendant  was  not  liable.  Ibid. 

3.  In  such  cases  as  above,  al- 
though the  plaintiff,  through  the 
negligence  of  the  defendant,  be  dis- 
abled for  life  from  performing  the 
duties  of  the  office  to  which  he  had 
been  accustomed,  yet  the  measure  of 
his  damages  is  by  no  means  to  be 
taken  from  the  amount  of  an  annuity, 
which  would  replace  the  annual  sa- 
lary of  the  plaintiff.  For,  non  constat 
that  the  plaintiff  would  have  retained 
his  situation  for  life.  Ibid, 

4.  The  society  of  a  club,  through 
their  committee,  employed  the  defend- 
ant to  make  alterations,  &c.,  in  their 
club-house,  and  by  the  misconduct 
of  the  defendant's  agent  an  accident 
occurred: — Qutere,  if  the  society  is 
answerable  as  principal,  and  is  the  de- 
fendant free  as  intermediate  agent? 
Sembky  the  defendant,  as  relating  to 
the  immediate  cause  of  the  action,  is 
the  principal.  Ibid. 

5.  If  a  cargo  weighing  a  certain 
weight  be  delivered  to  a  carrier  to  be 
carried,  and  when  the  cargo  arrives  at 
its  destination,  the  weight  be  deficient, 
this  is  evidence  from  which  a  jury 
mav  infer  negligence  in  the  carrier; 
and  if  the  deficiency  did  not  arise 
from  the  negligence  of  the  carrier,  it 
is  incumbent  on  him  to  shew  that. 
Hawkes  v.  Smith,  72 

NEW  ASSIGNMENT. 
See  Begin  (Right  to),  1. 

NEWSPAPER. 
See  Libel,  1. 


NOLLE  PROSEQUI. 
See  Bill  of  Exchange,  2. 

NONSUIT. 
See  Statute. 

NOT  GUILTY  BY  STATUTE, 
See  Pleading,  2. 

NOTICE  OF  ACTION. 
See  False  Imprisonment,  1. 

1.  In  an  action  by  a  tenant  against 
his  landlord  for  a  malicious  chaj^  of 
felony,  under  the  stat.  7  &  8  Geo.  4, 
c.  29,  s.  45,  for  stealing  fixtures  let  to 
him,  it  is  not  necessary  to  give  a  notice 
of  action  under  the  75th  section  of  the 
Stat.  7  &  8  Geo.  4,  c  29,  (the  Lar- 
ceny Consolidation  Act).  Dcwell  v. 
Beningfield,  9 

2.  The  witness,  who  served  a  no- 
tice of  action,  did  not  know  the  hand- 
writing of  the  plaintiff,  whose  signa- 
ture the  notice  purported  to  bear;  and 
no  evidence  was  given  of  the  plaintiff's 
handwriting  : — Held  sufficient  with- 
out such  proof,  as  it  was  euougfa  that 
the  notice  should  have  been  served 
on  the  plaintiff's  behalf.  Forman  v. 
Dawes,  127 

3.  The  plaintiff  refused  to  exercise 
the  office  of  parish  officer  and  mak^ 
a  rate  for  his  district,  though  he  had 
been  appointed  churchwarden  of  a 
chapelry  within  the  union.  Where- 
upon the  defendant,  the  clerk  to  the 
board  of  guardians,  obtained  by  their 
direction  a  warrant  of  justices  to  levy 
the  amount  claimed  off  the  plaintiff's 
goods,  under  2  &  3  Vict.  c.  84,  s.  1. 
Upon  trespass  brought  by  the  plain- 
tiff for  this  distress  :*-^ai^  that  this 
trespass  was  an  act  done  in  pursuance 
of  the  provbions  of  the  Poor  Law 
Amendment  Act,  and  that  therefore 
the  defendant  was  entitled  to  notice 
of  action  and  to  the  other  protections 
afforded  by  4  &  5  Will.  4,  c.  76, 
s.  104.     Carter  v.  FiUtter,         498 
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been  bound  oyer  to  appear  at  the  as- 
sizes was  absent,  and  that  on  cross- 
examination  this  witness  could  gire 
material  evidence  for  the  prisoner: — 
Jffeld,  that  this  was  sufficient  ground 
for  postponing  the  trial,  without 
shewing  that  the  prisoner  had  at  all 
endeavoured  to  procure  the  witness's 
attendance,  as  the  prisoner  might 
reasonably  expect  from  his  having 
been  bound  over,  that  he  would  ap- 
pear. Be^.  V.  Maearthyy  625 
3.  A  prisoner  had  been  committed 
on  a  charge  of  high-treason,  and  after- 
wards the  grand  jury  returned  a  true 
bill  against  him,  with  others,  for  felo- 
niously demolishing  a  house  under 
the  Stat.  7  &  8  Geo.  4,  c.  30,  s.  8. 
He  pleaded  to  that  indictment,  and 
wished  to  be  tried  after  the  other 
prisoners  who  were  indicted  with  him, 
because  the  witnesses  on  that  charge, 
when  before  the  magistrates,  had  not 
spoken  of  him,  and  he  had  in  coose* 
quence  not  been  furnished  .with  copies 
of  the  depositions.  But  this  was 
not  allowed,  as  the  prosecution  might 
have  been  commenced  without  going 
before  any  magistrate,  and  then  there 
would  have  been  no  deposition  at  all. 
Reg.  V.  Simpson,  669 

POUND-BREACH. 

1 .  The  plaintifif  impounded  the  cat- 
tle of  S.  for  rent  arrear.  The  defend- 
ant had  before  claimed  the  cattle  as 
his  own,  denying  the  title  of  S.  Two 
days  after  the  distress  the  cattle  were 
missing,  and  were  found  in  the  de- 
fendant's barn.  The  plaintiff  brought 
his  action  for  pound-breach  under  the 
2  W.  &  M.  s.  1,  c.  5,  s.  4,  and  the 
defendant  pleaded  not  guilty,  with 
"  by  statute"  in  the  margin  of  the 
plea: — Held,  that  the  statute  was  not 
a  penal  enactment  under  21  Jac.  1, 
c.  4,  so  as  to  let  the  defendant 
into  any  matters  of  defence  on  the 
issue  of  "Not  guilty:"  that  the  rent 
due  was  admitted,  and  the  distraining 


of  the  cattle  under  it,  and  their  im- 
pounding, and  the  legal  sufficiency  of 
the  pound;  and  that  the  only  ques- 
tions for  the  jury  under  the  issue  "  Not 
guilty"  were,  whether  the  pound  was 
broken  by  any  other  than  the  cattle 
themselves,  and  whether,  if  so,  the 
defendant  broke  it.  Caatleman  v. 
Hicks,  266 

2.  Semble,  an  open  field  is  a  pound 
sufficient  at  law  in  which  to  distrain 
cattle  for  rent  arrear.  Ibid, 

POWER. 

1 .  A  person  devised  real  property 
to  his  widow  for  life,  and  after  her 
death  to  his  children  equally,  with  a 
power  to  the  widow  to  mortgage  or 
sell,  in  case  "  the  fund  "  arising  from 
the  real  and  personal  estate  of  the  tes- 
tator was  not  sufficient  for  the  main- 
tenance of  the  widow.  The  widow 
executed  a  mortgage  of  the  property 
for  £30  to  her  son  T.,  and  it  was 
proved  that  four  years  before  the  mort- 
gage T.  advanced  his  mother  a  sum 
less  than  £1  to  pay  a  poor's  rate  that 
she  vraa  unable  to  pay.  The  subscrib- 
ing witness  to  the  mortgage  deed  had 
acted  as  attorney  both  of  the  widow 
andT.  respecting  it: — Held,  that,  on 
the  trial  of  an  ejectment  by  the  admi- 
nistratrix of  T.  to  recover  the  property 
under  the  mortgage  deed,  the  subscrib- 
ing witness  might  be  cross-examined 
to  shew  that  the  sum  of  £30,  men- 
tioned in  the  mortgage  deed,  and  in 
the  receipt  at  the  back  of  it,  was  never 
in  fact  advanced.  Doe  d.  Salt  v.  Carr, 

123 

2.  Heldt  also,  that  it  was  for  the 
jury  to  say,  whether  the  widow  was  in 
such  circumstances  as  to  come  within 
the  terms  of  the  power,  and  had  had 
the  money  really  advanced  to  her,  or 
whether  the  mortgage  was  a  device  to 
give  an  advantage  to  one  of  the  sons, 
the  widow  not  being  in  circumstances 
to  require  the  advance,  and  in  fact 
never  having  received  the  money;  and 
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that  in  the  former  case  the  power 
would  be  well  executed,  and  in  the 
latter  not.  Ibid, 

PRACTICE. 

See  Amendment. — Bill  of  Ex- 
change, 2,  3. — Central  Cri- 
minal Court. — Demurrer. — 
Discharge  of  Prisoner.  — 
Postponing  Trial. — Statute. 
— Traverse. 

1 .  If  the  counsel  for  a  party  rely  on 
an  act  of  Parliament,  and  cite  it  as  an 
act  to  be  judicially  noticed,  the  op- 
posite party  has  no  right  to  insist  that 
the  counsel  citing  it  should  produce 
a  copy  of  it  printed  by  the  Queen's 
printer.     Forman  v.  Dawes,         1 27 

2.  A  prisoner  was  indicted  for  kill- 
ing a  cow,  and  in  another  indictment 
for  killing  a  calf.  He  had  pleaded  to 
both  indictments,  and  the  jury  were 
charged  with  the  first.  By  a  mistake, 
the  evidence  applicable  to  the  second 
indictment  was  given,  instead  of  that 
which  was  applicable  to  the  first.  The 
mistake  was  discovered  while  the  pri- 
soner's counsel  was  addressing  the 
jury: — Held,  that  the  evidence  pro- 
perly applicable  to  the  first  indictment 
should  then  be  given.  Reff,  v.  Wardle, 

144 

3.  Where  a  captain  in  the  army 
surrendered  in  discharge  of  his  bail 
to  take  his  trial  at  the  Central  Crimi- 
nal Court,  for  feloniously  shooting  at 
another  (in  a  duel),  with  intent  to  kill 
him,  &c.,  it  was  held,  that  he  must 
take  his  place  vrithin  the  dock  Hke  all 
other  prisoners  charged  vrith  felony; 
but,  on  his  expressing  a  wish  to  that 
effect,  he  was  allowed  to  have  three 
friends  to  stand  beside  him  there. 
Beg.  Y.  Douglas,  193 

4.  Where  an  indictment  for  felony 
was  found  at  the  Central  Criminal 
Court  against  a  peer  of  the  realm  and 
several  commoners,  at  a  time  while 
the  Houses  of  Parliament  were  not 
sitting,  the  recognizances  of  the  com- 


moners were  respited  from  session  to 
session,  until  after  the  case  of  the 
peer  had  been  disposed  of  in  the  House 
of  Lords.  Ibid, 

5.  If  on  a  case  reserved  for  the 
opinion  of  the  fifteen  judges  the  pri* 
soner  has  no  counsel  to  argue  for  him, 
the  judges  will  not  hear  the  counsel 
for  the  crovm.    Reg.  v.  Wallace,   200 

6.  In  Q.  B.  a  cause  duly  entered 
for  trial  at  the  first  sitting  in  term, 
and  not  tried  at  that  sitting,  cannot 
be  tried  at  the  second  sitting  in  term, 
unless  the  record  and  writ  of  dbtrin- 
gas  are  resealed  be/bre  the  day  ap- 
pointed for  the  second  sitting;  and  if 
there  be  no  reseating  before  the  day 
appointed  for  the  second  sitting,  the 
cause  will,  under  the  rule  of  25di 
November,  1825,  be  omitted  from  the 
vrritten  list  of  the  second  sitting,  and 
the  judge  at  Nisi  Prius  will  not  allow 
a  resealing  afterwards,  in  order  to  have 
the  cause  tried  at  the  second  sitting, 
even  where  the  cause  has  not  been 
reached  in  its  order.  Walker  v.  Ifor- 
sey,  366 

7.  In  opening  a  case,  a  plaintiff's 
counsel  has  a  right  to  refer  to  and 
comment  on  an  act  ofParliament  which 
has  passed  since  the  transaction  whidi 
is  the  subject  of  the  action,  as  it  mi^ 
go  to  shew  what  the  law  was  before 
die  passing  of  the  act,  but  he  has  no 
right  to  state  what  occurred  in  the 
progress  of  the  act  through  the  Houses 
of  Parliament,  such  as  that  counsel 
were  heard  against  its  passing,  because 
he  would  not  be  entitled  to  go  into 
evidence  of  such  facts.  Howard  v. 
Gossett,  380 

8.  If  the  counsel  for  a  plaintiff  pro- 
poses to  give  evidence  in  anticipation 
of  the  intended  defence,  but  does  not 
do  so,  the  judge  then  intimating  an 
opinion  that  the  defence  cannot  be 
gone  into,  as  it  was  not  spedaDy 
pleaded,  and  the  judge  afterwardb 
allows  the  defence  to  be  gone  into, 
and  the  plaintiff  adduces  his  evidence 
as  eridence  in  reply,  and  there  be  a 
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Terdict  for  the  defendant: — Held^ 
that  these  drcmnstances  are  no 
ground  for  granting  a  new  trial. 
Smith  y.  Marrable,  479 

9.  On  a  crown  case  reserved  for 
the  opinion  of  the  fifteen  judges, 
their  Lordships  will  not  consider  any 
points  which  are  ohjections  on  the 
face  of  the  record,  even  though  thej 
be  mentioned  in  the  case  reserved,  but 
wiU  leave  the  prisoner  or  defendant 
to  bring  his  writ  of  error.  Reg*  v. 
Overton^  655 

PRICE. 
See  Goods  badly  made. 

PRINCIPALS  IN  THE  FIRST 
AND  SECOND  DEGREES. 

iSfM  Murder,  6. — Rape,  1. 

PRIOR  CONVICTION. 
See  Larceny,  13. 

PRISONER  (DISCHARGE  OF). 

Where  the  trial  of  prisoners  had 
been  successively  postponed  for  two 
assizes,  in  consequence  of  the  absence 
of  a  material  witness,  and  the  affida- 
vit, on  which  application  was  made 
for  further  postponement,  stated,  that 
the  witness  in  question  was  beheved 
to  have  gone  to  India  as  a  soldier,  so 
that  there  was  not  any  prospect  of 
his  soon  return,  the  judge  ordered 
the  recognizances  of  the  prosecutor 
to  be  discharged,  and  discharged  the 
prisoners  without  compelling  them  to 
enter  into  any  recognizances  for  their 
future  appearance.  Reg.  v.  Bridge 
man,  271 

PRISONER  WHO  HAS  PLEAD- 
ED GUILTY. 

iSfee  Witness,  1. 


PRIVATE  ACT  OF  PARLIA- 
MENT. 

fi^ee  Practice,  1. — Statute. 

PROCESS. 

Rule  as  to  issuing  process  from  the 
Central  Criminal  Court.  254 


PROHIBITION. 
See  Appointment,  5. 

PROMOTIONS,  107,  357,  493. 

RAPE. 

1.  An  indictment  is  good  which 
charges  that  A.  committed  a  rape, 
and  that  B.  was  present  aiding  and 
assisting  him  in  the  commission  o\ 
the  felony.  In  such  a  case  the  part j 
aiding  may  be  charged  either,  as  he 
was  in  law,  a  principal  in  the  first 
degree,  or,  as  he  was  in  fact,  a  prin- 
cipal in  the  second  degree.  Reg,  v. 
Crieham,  187 

2.  In  a  case  of  rape  a  person  to 
whom  the  prosecutrix  made  a  com- 
plaint recently  after  the  offence  may 
be  asked  whether  she  named  ''a  per- 
son'* as  haying  committed  the  of- 
fence, but  not  %oho9e  name  she  men- 
tioned.    Reg.  y.  Osborne,  622 


RECEIVER  (ENTRIES  BY  A 
DECEASED). 

See  Evidence,  1,  8. 


RECEIVING  STOLEN  GOODS. 

See  Evidence,  7. — Indictment,  2. 

A  lad  stole  a  brass  weight  from  his 
master,  and,  after  it  had  been  taken 
from  him  in  hu  master's  presence,  it 
was  restored  to  him  again,  with  his 
master's  consent,  in  order  that  he 
might  sell  it  to  a  man  to  whom  he 


718   RINGING  DOOR  BELLS. 


SERVANT. 


had  been  in  tbe  habit  of  selling  similar 
articles,  which  he  had  stolen  before. 
The  lad  did  sell  it  to  the  man;  and 
the  man  being  indicted  for  receiving 
it  of  an  evil-disposed  person,  well 
knowing  it  to  have  been  stolen,  was 
convicted  and  sentenced  to  be  trans- 
ported for  seven  years.  Reg.  v. 
LyoM,  217 

RECOGNIZANCE. 

Rule  as  to  recognizance  to  prose- 
cute before  process  issues  from  the 
Central  Criminal  Court.  254 

RECORD. 
See  Evidence,  3,  13. 

RECORDS  (RESEALING). 
See  Practice,  6. 

REDUCTION  OF  DAMAGES. 
See  Goods  badly  made. 

REFORM  ACT. 
See  Voter. 

REFUSING  TO  AID  A  CON- 
STABLE. 

See  Constable,  2,  3. 

RENT  ROLLS. 
iStfe  Evidence,  1,  8. 

REPLEVIN. 
See  Amendment,  2. 

RESEALING  RECORDS. 
See  Practice,  6. 

RINGING  DOOR  BELLS. 
See  False  Imprisonment,  1. 


RIOT. 

iS^eeL.C.J.TlNDAL'sCHARGE,p.661. 

On  a  charge  of  riot,  sufficient  terror 
and  alarm  is  proved  to  support  that 
part  of  the  charge,  if  any  one  of  her 
Majesty's  subjects  was  terrified.  Reg, 
V.  Laiigford,  602 

ROBBERY. 
See  Assault  with  intent  to  Rob. 
An  indictment  for  robbery,  which 
charges  the  prisoner  with  having  as- 
saulted G.  P.  and  H.  P.,  and  stealing 
from  G.  P.  2«.,  and  from  H.  P.  1#., 
is  correct,  if  the  robbing  of  G.  P. 
and  H.  P.  was  all  one  act,  and  the 
counsel  for  the  prosecution  will  not 
be  put  to  elect.    Reg,  v.  Giddins^  694 

SACRILEGE. 
The  vestry  of  a  parish  chnrdi  was 
broken  open  and  robbed.  It  was 
formed  out  of  what  before  had  been 
the  church  porch,  but  had  a  door 
opening  into  the  church-yard,  which 
could  only  be  unlocked  from  tbe  in- 
side : — Held,  that  this  vestry  was 
part  of  the  fabric  of  the  church,  and 
within  the  meaning  of  an  indictment 
for  sacrilegiously  breaking  and  enter- 
ing the  church.     Reg.  v.  Evans,  298 

SALE. 
See  Auction. — Vendor  and  Pur- 
chaser. 

SAMPLE. 
See  Auction. 

SEARCH. 
See  Trespass,  6. 

SEDITION. 

5fetfL.C.J.TlNDAL'sCHARGK,p.661. 

SERVANT. 
See  Master  and  Servant. — Slan- 
der, 1»  2. 


SHIPPING. 


SLANDER. 
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SHAREHOLDER. 
See  Embezzlement,  3. 

SHIPPING. 
See  Master  and  Servant,  1. 

1.  By  a  charter-party,  "  fifteen 
days"  were  to  be  allowed  to  the 
freighter  of  a  ship,  **  for  dischai^ng 
at  her  destined  port."  The  freighter 
ordered  the  ship  to  Hull.  She  was 
got  into  the  Hull  Docks  on  the  1st 
of  February,  and  was  on  that  day  put 
in  the  charge  of  the  dock  company's 
officers,  but  fVom  the  crowded  state 
of  the  docks  she  was  not  put  in  her 
berth,  and  did  not  begin  discharging 
till  the  4th:— Held,  that  the  fifteen 
days  were  to  be  computed  from  the 
Ist,  and  that  in  such  cases  the  days 
count  from  the  time  of  the  vessel's 
arriving  in  the  dock,  and  being  put  in 
the  management  of  the  dock  com- 
pany's officers.     Brown  v.  Johnson, 

440 

2.  In  reckoning  the  "  fifteen  days," 
the  days  are  to  be  reckoned  consecu- 
tively, and  the  Sundays  not  deducted, 
unless  there  be  a  custom  to  that  ef- 
fect; and  in  the  absence  of  any  custom, 
the  word  "days,"  and  the  words  "run- 
ning days,"  mean  consecutive  days. 

Ibid. 

B.  The  general  rule  of  law  is,  that 
days  mean  consecutive  days,  except 
Sunday  is  the  first  or  the  last  day; 
but  in  commercial  cases  it  is  some- 
times otherwise,  because  mercantile 
contracts  are  to  be  construed  with 
reference  to  mercantile  usage.    Ibid. 

4.  By  a  charter-party  a  ship  was 
to  proceed  to  Honduras  and  there 
load,  "  at  one  of  the  usual  and  custo- 
mary ports  or  places  of  loading,  in- 
cluding the  rivers  Ulna  and  Dulce," 
a  cargo  of  mahogany  and  logwood. 
The  freighter  by  letter  directed  the 
captain  to  proceed  to  Belize  in  the 
bay  of  Honduras,  and  address  himself 
to  Mr.  S.y  "  who  will  furnish  you 


with  a  homeward  cargo  of  mahogany 
and  logwood,  agreeable  to  charter- 
party."  The  captain  took  the  ship 
to  Belize,  where  Mr.  S.  put  a  smdl 
quantity  of  logwood  on  board  and 
directed  the  ship  to  go  to  Ulna,  where 
about  half  a  cargo  was  put  on  board. 
Mr.  S.  then  sent  the  ship  to  two  other 
places  of  loading  in  Honduras,  at 
which  the  cargo  was  completed:  — 
Held,  that  it  was  a  question  for  the 
juiy  whether  the  ship  was  sent  to 
Belize  as  her  port  of  loading;  and  that 
if  she  was,  the  freighter  was  liable  for 
the  extra  expenses  of  her  going  to  all 
the  other  places  for  the  residue  of  her 
cargo;  but  that,  if  Belize  was  not  to 
be  considered  her  port  of  loading. 
Ulna  certainly  was,  and  the  freighter 
would  at  all  events  be  liable  for  the 
extra  expense  of  her  going  for  cargo 
to  other  places  after  Ulna,  as  by  the 
charter-party  the  freighter  was  to  load 
at  one  of  the  usual  ports  or  places  of 
loading  in  Honduras.  Ibid, 

SHIPS  (DESTROYING). 
See  Accessory,  2,  3. 

SIGNATURE. 
See  Agreement. 

SIGNING. 
See  Agreement. 

SILK  TRADE   (OFFENCES  RE- 
LATING TO  THE). 

See  Perjury,  12,  13. 

SLANDER. 

1 .  The  defendant  spoke  to  the  plain- 
tiff,' s  m istress  words  charging  the  plain- 
tiff with  irregularity  in  her  conduct  as 
a  servant,  in  consequence  of  which 
the  plaintiff  lost  her  place.  The  only 
plea  on  the  record  was,  Not  guilty. 
It  was  held,  that  the  defendant  might, 
under  that  plea,  disprove  malice  in 
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STIPULATED  PRICE. 


the  various  metbods  by  wbich  it  is 
usually  disproved;  yet  tbat  be  could 
not  be  allowed  to  give  evidence  of  tbe 
trutb  of  tbe  facts  as  rebutting  tbe 
malice^  because  be  bad  not  pleaded 
tbat  tbe  facts  were  true.  Runuey  v. 
Webb,  104 

2.  Tbougb  in  sucb  case  tbe  absence 
of  tbe  proof  of  special  damage,  (tbat 
tbe  plaintiiF  tbereby  lost  her  place), 
cannot  affect  tbe  verdict,  yet  the  jury 
may  consider  it  in  assessing  damages. 

Ibid. 

3.  Tbe  dismissal  by  tbe  police 
commissioners  of  a  police  constable, 
in  consequence  of  a  report  duly  made 
to  them  of  a  censure  uttered  on  such 
poUce-officerby  a  justice  of  tbe  peace, 
is  in  itself  sufficient  evidence  of  special 
damage  to  sustain  an  action  against 
tbe  justice.       KendilUm  v.  Maltby, 

402 

4.  In  sucb  an  action  evidence  of 
malice  is  necessary;  for  it  is  the  duty 
pf  tbe  justice  to  express  bis  opinion 
of  tbe  conduct  of  police  constables,  in 
order  tbat  tbe  police  commissioners 
may  have  proper  information  on  which 
to  proceed  in  making  inquiries  to  ena- 
ble them  to  regulate  tbe  force  under 
their  direction.  Ibid. 

SOUNDNESS. 
See  Warranty. 


SPEAKER'S  WARRANT, 
See  Trespass,  6. 

SPECIAL  DAMAGE. 
See  Slander,  3. 

SPECIAL  JUROR. 
See  Jurors  (Challenge  of). 

SPEEDY  EXECUTION. 
See  Execution. 


STAMP. 

See  Landlord  and  Tenant,  5. — 
Bill  of  Exchange,  12. 

1.  A  paper  was  in  tbe  following 
form,  ''  I,  R.  J.  M.,  owe  Mrs.  E.  tbe 
sum  of  £6,  which  is  to  be  paid  bj 
instalments,  for  rent.  (Signed)  RL 
J.  M.:"  — Held,  not  to  be  a  promis- 
sory note,  as  no  time  was  stipulated 
for  tbe  payment  of  the  instalments. 
Moffatt  y.  Edwards,  16 

2.  If  plaintiffs  put  in  one  part  of  a 
written  agreement  which  is  signed 
by  the  defendant  only,  and  is  doly 
stamped,  tbe  defendant  may  put  in  the 
other  part  of  the  agreement,  which  is 
signed  by  one  of  tbe  plaintiffs  "  for 
self  and  the  other  executors,"  although 
tbat  part  of  the  agreement  is  not 
stamped.    Turner  v.  Hardey,       449 


STATUTE. 

See  Indictment,  4.— Practice,  1. 

Where,  by  a  private  act  of  P^lia- 
ment,  printed  copies  of  it,  printed  by 
the  Queen's  printer,  are  made  evi- 
dence, a  defendant's  counsel  at  Nisi 
Prius  cannot  make  an  objection, 
founded  on  tbat  act,  a  ground  of  an 
application  for  a  nonsuit,  if  tbe  act 
has  not  been  given  in  evidence  on  the 
part  of  the  plaintiff,  because  it  is  not 
an  act  to  be  judicially  noticed,  and  is 
onlv  before  the  court  when  given  in 
evicience.     Greewold  v.  Ken^,      635 

STATUTE  OF  FRAUDS. 
See  Agreement. 


STEWARD  (ENTRIES  BY  A  DE- 
CEASED). 

See  Evidence,  1,  8. 

STIPULATED  PRICE. 
See  Goodb  badly  made. 


TOLLS. 

SUMMONS. 
See  Evidence,  19. 

SURGEON. 
jS^ee  Evidence,  18. 
1.  The  plaiutiiF  practised  as  phy- 
sician and  surgeon.  On  a  case  occur- 
ring in  which  the  advice  of  a  phy- 
sician was  considered  necessary  as 
well  as  the  aid  of  a  surgeon,  he  was 
called  in.  It  appeared  in  evidence 
that  he  had  performed  for  his  patient 
some  services  which  usually  are  in  the 
province  of  a  surgeon.  The  plaintiff 
aent  his  bill  to  the  executors  of  his 
patient:— ^<?^,  that  if  the  jury  con- 
sidered that  the  plaintiff  had  done 
any  work  as  sur^n,  they  should  find 
a  verdict  for  him  to  the  amount  of 
the  value  of  that  service.  Battersby 
V.  Lawrence^  277 

2,  A  physician  cannot  sue  for  his 
fees  for  any  thing  he  has  done  as  a 
physician,  either  in  attending  or  in 
prescribing  medidne  for  a  patient; 
but  if  he  acts  as  a  surgeon*  or  in  any 
other  capadty  than  tlbU;  of  physician, 
he  may  maintain  an  action  for  a  com- 
pensation for  what  he  has  done,  pro- 
vided he  can  shew  that  it  was  not 
done  by  him  as  a  physician;  and  the 
fact  that  the  plaintiff  was  not  paid 
fees  at  the  times  when  he  was  con- 
sulted, goes  to  shew  that  he  was  not 
acting  as  a  physician.  Little  v.  Old- 
^^^  370 

TALES. 

See  Issue   prom    the  Court  op 

Chancery,  1,  3. 

TERMINI. 
<Sffe  Highway,  1, 

TITHES. 
See  Evidence  in  reply,  3. 

TOLLS. 
See  Evidence,  2,  3,  4. 

VOL.  I. 


TRESPASS. 
TRAVERSE. 
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If  a  defendant  is  bound  by  recog- 
nizance to  appear  and  try  his  traverse, 
he  cannot  by  surrendering  himself  in 
custody  avoid  the  payment  of  the  fees 
customary  on  the  entering  of  a  tra- 
verse.    Reg.  V.  Bishopy  302 

TREASON. 

See  L.  C.  J.  Tindal*s  Charge, 
p.  661.— Postponing  Trial,  3. 

TRESPASS. 
See  Begin  (Right  to),  1 Evi- 

OENCE,  6. 

1.  The  defendants  were  partners  in 
business  as  brewers;  and  one  of  them, 
in  the  name  of  the  others,  wrongfully 
ejected  the  tenant  of  a  canteen,  who 
held  under  a  lease  from  the  Board  of 
Ordnance,  they  (the  defendants)  being 
sureties  for  the  payment  of  his  rent, 
and  for  his  quiet  tenantship.  It  was 
ruled  that  one  partner  has  no  right 
to  involve  another,  unless  in  the  or- 
dinary course  of  their  business,  not, 
for  instance,  in  a  trespass,  as  above 
stated.     Peirie  v.  Lamant,  93 

2.  The  exception  to  this  doctrine 
is  in  the  case  where  the  trespass  is  in 
the  nature  of  a  taking  which  is  avail- 
able to  the  partnership;  and  in  such 
case  the  jurv  should  find,  not  only 
whether  the  defendants  were  partners, 
but  also  whether,  before  the  trespass, 
they  all  joined  in  ordering  it,  or  whe- 
ther, afterwards,  they  concurred,  and 
received  the  benefit  of  it.  Ibid. 

3.  Where  one  of  the  trespassers  is 
servant  to  the  others,  it  is  a  question 
for  the  jury,  whether  he  acted  merely 
as  servant,  or  whether  he  were  so 
implicated  in  the  matter  as  to  make 
himself  a  principal  trespasser.    Ibid. 

4.  A  trespass  was  committed  by  the 
defendant's  carriage  driving  against 
the  plaintir  s  gig ;  but  the  defend- 
ant was  riding  m  a  hired  carriage  at 
the  time  with  hired  horses  and  hired 
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VENDOR  AND  PURCHASER. 


postilions,  yet  as  he  made  no  remon- 
strance against  the  course  which  the 
drivers  were  taking  till  his  admonition 
came  too  late: — Held^  that  he  was 
liable  in  an  action  of  trespass,  as  a 
co-trespasser  with  the  postilions. 
McLaughlin  v.  Pryor^  354 

5.  In  an  action  of  trespass  it  is  com- 
petent for  the  jury  to  consider  the 
words  which  the  defendant  used  sub- 
sequentlj  to  the  trespass,  in  coming 
to  the  conclusion  whether  he  were  a 
joint  trespasser  with  those  actually 
committing  the  mischief.  Ibid. 

6.  Officers  of  the  House  of  Com- 
mons, who  have  a  warrant  of  the 
Speaker  to  take  a  person  therein 
named,  although  they  may  have  a 
right  to  enter  his  house  (having  been 
peaceably  admitted)  and  to  search  the 
house,  they  have  no  right,  in  case 
they  do  not  find  him,  to  remain  there 
to  await  his  return;  and  if  they  stay 
several  hours  in  the  house  for  that 
purpose,  they  are  trespassers  ab  initio. 
Howard  v.  Gossett,  380 

7*  The  defendant  let  apartments  in 
his  house  to  the  plaintiff,  and  on  a 
dispute  arising,  he  locked  up  one  of 
the  rooms  in  which  there  were  certain 
wares  and  merchandize  belonging  to 
the  plaintiff,  and  he  kept  the  key,  or- 
dering the  plaintiff's  servant  not  to 
come  on  the  premises  again.  The 
plaintiff  himself  left  the  house,  and 
subsequently  brought  an  action  of 
trespass  for  the  seizure  of  his  goods: 
— Held^  that  there  was  not  a  sufficient 
seizure  to  support  the  action.  Hart- 
ley V.  Moxham^  504 

8.  Trespass  will  lie  against  a  cor- 
poration aggregate  for  an  act  done  by 
their  agent  within  the  scope  of  his 
authority,  and  in  such  an  action  it  is 
not  necessary  to  shew  the  appoint- 
ment or  authority  of  the  agent  under 
the  seal  of  the  corporation.  Maund 
V.  Monmouthshire  Canal  Co.         606 

TRIAL  (POSTPONING). 
See  Postponing  Trial. 


TROVER. 
See  Detinue. 

1.  Though  a  fraudulent  vendee 
may  be  sued  in  trover  by  the  vendor, 
yet  the  right  of  action  does  not 
exist  against  every  person  into  whose 
hands  the  property  may  have  passed 
subsequently.  SheppardT.  Shoolbred, 

61 

2.  If  G.  obtained  goods  from  the 
plaintiffs  by  fraud,  and  sold  them  to 
the  defendants,  yet,  if  the  defend- 
ants were  not  privy  to  the  fraud,  they 
are  not  liable  to  the  plaintiffs  in 
trover.  Ibid. 

3.  G.  bought  cotton  goods  of  the 
plaintiffs  to  the  amount  of  £816,  and 
they  were  afterwards  sold  by  R.  to 
the  defendants  for  £589.  No  other 
transactions  were  shewn  between  G. 
and  R.: — Held,  that  the  connexion 
between  the  plaintiffs  and  defendants 
was  too  remote  to  raise  a  cause  of 
action,  unless  the  jury  were  convinced 
that  G.  obtained  the  goods  originally 
by  fraud,  and  that  the  defendants 
bought  them  under  drcumstanoes 
which  must  have  convinced  them  that 
the  goods  were  so  obtained.        Ibid. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant, 
7,  9,  10,  11,  12. 

VARIANCE. 
See  Amendment. 

VENDOR  AND  PURCHASER. 

See  Auction. 

1 .  In  a  declaration,  in  an  action  for 
not  completing  a  purchase  of  copyhold, 
it  was  alleged  that,on  the  27th  of  June, 
the  plaintiffs  "  were  ready  and  willing, 
at  the  office  of  the  said  steward  of  the 
said  manor  of  N.,  to  receive  the  resi- 
due of  the  said  purchase-money,  and 
then  and  there  to  surrender.*'  This 
was  denied  by  the  plea: — Held,  that 
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this  auction  was  proved  by  shew- 
ing that  the  plaintiffs  were  ready  and 
willing  to  have  gone  to  the  steward's 
office  on  that  day  to  surrender,  but 
did  not  do  so,  because,  on  the  25th, 
the  defendant  said  to  the  solicitor 
who  was  concerned  for  all  parties  that 
he  was  not  ready  to  complete  the 
purchase  on  the  27th.  Perry  v. 
SmiiK  554 

2.  If  a  plaintiff,  in  his  declaration, 
aTer  the  performance  of  a  condition 
precedent,  and  the  defendant  deny 
this  by  his  plea,  and  the  plaintiff 
reply  matter  of  excuse  for  not  per- 
forming the  condition,  this  will  be  a 
departure.  Ibid. 

3.  A  purchaser  had  agreed  to  com- 
plete a  purchase  on  the  27th  of  June. 
The  solicitor,  who  was  concerned  for 
all  parties,  called  on  him  on  the  25th 
of  June,  and  asked  him  if  he  would 
be  ready  to  complete  on  the  27th: — 
Held^  that  what  the  purchaser  said  in 
answer  was  not  a  privileged  commu- 
nication. Ibid. 

4.  A  purchaser  agreed  that  if  the 
completion  of  the  purchase  *'  should 
be  delayed  on  his  part "  beyond  the 
27th  of  June,  he  would  pay  interest. 
The  Tender  and  his  trustee  were 
willing  to  complete  on  that  day,  but 
the  purchaser  was  not  preparea;  but 
on  Uie  28th  of  November,  when  the 
purchaser  was  ready,  the  vendor's 
trustee  would  not  join: — Held^  that 
the  purchaser  was  liable  to  interest 
only  from  the  27th  of  June  to  the 
28th  of  November.  Ibid. 

VENUE. 
See  Indictment,  6,  7. 

VERDICT. 
See  Indictment,  8. 

VOLUNTARY  OATHS. 

See  Oaths  (administering 
unnecessary). 


VOTER. 

1.  A  voter,  having  changed  his 
residence  since  the  last  registration, 
cannot  be  indicted  under  the  2  Will.  4, 
c.  45,  for  swearing  that  he  has  still 
the  same  qualification,  if  the  sheriff's 
deputy  should  omit,  at  the  time  the 
voter  tenders  hb  vote,  to  read  over  to 
him  the  specific  quahfication  from  the 
register.    Beg.  v.  Lucy,  511 

2.  If  A.,  who  is  registered  as  an 
elector  for  a  borough  as  a  £10  house- 
holder, gives  up  the  house  in  respect 
of  which  he  is  registered,  and  takes 
another  of  superior  value  within  the 
same  borough,  afler  the  registration 
and  before  the  election,  he  loses  his 
vote;  and  if  before  and  at  the  time  of 
the  election  a  new  tenant  has  taken 
possession  of  the  house  that  A.  has 
left,  and  is  paying  rent  for  it,  the 
facts  that  a  few  articles  of  A.'s  fur- 
niture remain  in  the  house,  and  that 
A.  retains  one  of  the  two  keys  of  it, 
will  make  no  difference.  Reg.  v« 
Bowler,  559 

3.  SembUy  that  an  indictment 
against  a  voter  for  giving  a  false  an- 
swer at  the  poll,  which  states,  that  at 
a  certain  election  for  a  member  of 
Parliament  for  the  borough  of  S.,  the 
defendant  appeared  as  a  voter,  and 
tendered  his  vote  as  such,  and  that 
he  gave  a  false  answer,  that  he  had 
the  same  qualification  for  which  he 
was  put  on  the  register,  whereas  in 
truth  he  had  not,  is  bad,  because  it 
states  all  the  matters  by  way  of  re- 
cital, and  because  it  neither  stotes  the 
writ  nor  the  precept  for  holding  the 
election,  nor  that  the  defendant's  name 
was  ever  on  the  register.  Ibid. 

4.  A  voter  in  a  borough  who  was 
r^;istered  as  a  10/.  householder  in 
respect  of  a  house  in  "  £.  Place,"  loses 
his  vote  if,  after  the  registration  and 
before  the  election,  he  removes  to 
another  house  of  equal  value  in  £. 
Place,  although  the  house  to  which 
he  removes  is  in  every  respect  within 
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WARRANTY. 


WITNESS. 


the  description  contained  in  the  re- 
gister.    Reg.  y.  ElliSy  564 

5.  The  «  same  qualification"  in  the 
58th  section  of  the  Reform  Act,  2  & 
3  Will.  4,  c.  45,  mean^  the  same 
identical  property.  Ibid. 

6.  In  a  raster  of  horough  voters, 
the  word  "  Penkhull,"  which  denoted 
a  portion  of  the  borough,  was  put  at 
the  head  of  sereral  names,  including 
that  of  the  defendant,  who  was  on 
the  register  in  respect  of  a  house  in 
£.  Vlacei—Held,  that  if  there  was 
no  other  £.  Place  in  the  borough,  it 
was  not  necessary  for  the  deputy  re- 
tuming-officer,  in  putting  the  third 
question  under  the  Reform  Act,  to 
add  the  word  «  Penkhull  '*  as  part  of 
the  description.  Ibid, 

7.  The  word  "wilfully"  in  an  in- 
dictment, in  the  58th  sect,  of  the  Re- 
form Act,  2  &  3  Will.  4,  c.  45,  for 
giving  a  false  answer  at  the  poll,  should 
be  construed  in  the  same  way  as  in  an 
indictment  for  perjury,  and  be  sup- 
ported by  the  same  sort  of  evidence. 

Ibid. 

8.  In  an  indictment  under  the  Re- 
form Act,  2  &  3  Will.  4,  c.  45,  for 
giving  a  false  answer  at  the  poll  at 
an  election  of  the  member  of  ParUar 
ment  for  a  borough,  it  is  not  essential 
that  the  retuming-officer  should  him- 
self put  the  three  questions  to  the 
voter,  under  sect.  58  of  the  Reform 
Act,  2  &  3  Will.  4,  c.  45;  it  is  suffi- 
cient if  the  town-clerk  do  it  in  his 
presence,  and  by  his  direction.  Nei- 
ther is  it  necessary  to  shew  that  the 
agent  who  required  the  question  to  be 
put  was  expressly  appointed  by  the 
candidate;  it  is  sufficient  to  shew  that 
he  has  acted  as  agent  for  the  candi- 
date.    R^,  V.  Spaldingy  568 

WARRANT. 
See  Trespass,  6. 

WARRANTY. 

In  an  action  for  breach  of  warranty 


of  soundness  in  an  animal,  the  i 
ing  of  the  word  "  sound"  is,  that  tiie 
animal  is  free  from  disease  at  the  time 
he  is  warranted  to  be  sound.  If  the 
disease  were  not  of  a  kind  to  impede 
the  natural  usefulness  i^  the  aiuiBal 
in  the  purpose  for  which  he  is  to  be 
used,  it  would  not  constitute  unaoond- 
ness.  But  no  argument  can  be  ad- 
duced for  the  defendant  from  the 
slightness  of  the  disease  or  the  ha- 
Hty  of  its  cure;  for  it  is  not  possible 
to  limit  the  time  of  cure;  thoogfa  the 
slightness  of  the  animal^s  disorder 
may  be  a  fit  subject  for  the  consider- 
ation of  the  jury  m  assessing  damages. 
KiddeU  v.  Bumard,  291 

WILFUL  DAMAGE. 
See  Landlord  and  Tenant,  1. 

WITNESS. 

See   Deposition.  —  Evidence.  — 
Perjury,  3,  15. — Power,  1. 

1 .  A.  and  B.  were  jointly  dia^;ed 
in  the  same  indictment  with  Iweaking 
into  the  house  of  J.  H.  and  stealing 
his  goods.  A.  pleaded  guilty,  and  B. 
pleaded  not  guSty,  and  was  tned.  A.'s 
plea  of  guilty  was  recorded,  but  no 
sentence  had  been  passed  on  him.  B. 
wished  to  call  A.  as  a  witness  for  him: 
— HM^  that  he  might  do  so.  Reg. 
V.  George,  111 

2.  Mode  of  swearing  a  Chinese  wit- 
ness.    Reg.  V.  EnirehHOH,  248 

3.  A  judge  at  Nisi  Prius  will  not 
compel  a  witness  to  produce  a  docu- 
ment under  a  subpoena  duces  tecum, 
if,  as  against  the  party  asking  its  pro- 
duction, the  witness  has  a  lien  on  die 
document  which  is  called  for.  Kemp 
V.  King,  396 

4.  In  an  action  against  a  person 
sued  as  executor  of  A.,  in  which 
plene  administravit  is  pleaded,  and  in 
which  no  evidence  has  been  given  as 
to  how  A.  has  disposed  of  his  pro- 


WITNESS. 


WOUNDING. 
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pertj,  or  even  that  he  left  any  will, 
the  widow  of  A.  is  not  a  oompetmt 
witness  for  the  defendant :  and  this  is 
not  a  case  in  which  the  witness  can 
be  rendered  competent  hj  indorsing 
her  name  on  the  record  nnder  the 
Stat  3  &  4  WiU.  4»  c.  42,  ss.  26,  27. 
TttnUey  y.  Arnold,  434 

5.  If  a  witness  is  sworn  in  chief, 
bnt  has  not  been  asked  any  question 
in  his  examination  in  chief,  it  is  not 
too  late  to  take  an  objection  to  his 
competency,  on  the  ground  of  in- 
terest, and  such  an  objection  is  not 
confined  to  examinations  on  the  voir 
dire.  Ibid, 

6.  A  witness  being  sworn,  and 
having  then  in  court  a  document  in 
his  possession,  is  bound  to  produce 
it,  if  required,  though  he  have  not 
received  any  notice  to  produce,  nor 
been  served  with  a  subpoena  duces 
tecum.     Sjiellffrove  v.  Stevens,     508 

7.  If  in  a  conveyance,  A.,  die  con- 
veying party,  has  covenanted  that  for 
and  notwithstanding  any  act,  matter, 
or  thing  done  or  committed  by  him, 
he  has  a  good  title.  This  does  not 
render  A.  an  incompetent  witness  in  an 
ejectment  brought  for  the  premises  by 
his  grantee,  unless  it  be  shewn  that 
the  defendant's  title  arose  from  some 
act  of  A.     Doe  d.  Meyrick  v.  HowelU, 

648 

8.  On  the  trial  of  an  action  on  a 
bill  of  exchange,  where  the  cause  was 
undefended,  one  of  the  jury  said  that 
the  stamp  was  forged,  and  called  the 
attention  of  the  judge  to  the  fact: — 
Held,  that  the  juryman  must  be  sworn 
as  a  witness  to  give  evidence  to  his 
brother  jurors  before  they  can  act 
upon  his  opinion;  and,  on  his  declin- 
ing to  be  sworn  as  a  witness,  the 
judge  told  the  jury  they  must  find  for 
the  plaintiff.    Manley  v.  Shaw,    36) 

WITNESS  IMPROPERLYSWORN 
TO  GO  BEFORE  THE  GRAND 
JURY. 

When  the  grand  jury  have  found  a 


bill,  the  judges,  before  whom  the  < 
comes  to  be  tried,  ought  not  to  in- 
quire whether  the  witnesses  were  pro- 
perly sworn  previously  to  their  going 
before  the  grand  jury;  and  it  seems 
that  an  improper  mode  of  swearing 
them  will  not  vitiate  the  indictment, 
as  the  grand  jury  are  at  liberty  to 
find  a  bill  upon  their  own  knowledge 
merely.     Beg.  v.  Ruuell,  247 

WORDS. 
See  Slander. 

WOUNDING. 

1 .  On  an  indictment  for  wounding, 
with  intent  to  do  grievous  bodily 
harm,  it  appeared  that  two  persons, 
one  of  whom  was  the  prisoner,  at- 
tacked and  wounded  the  prosecutor, 
and  robbed  him;  it  was  not  proved 
which  of  the  two  persons  inflicted  the 
wound: — Held,  that  if  the  prisoner 
inflicted  the  wound  on  the  prosecutor 
with  intent  to  rob  him,  he  having  at 
the  same  time  an  intent  to  do  him 
grievous  bodily  harm  to  effectuate 
such  bis  intention  of  robbing,  he 
ought  to  be  convicted  on  this  indict- 
ment.    Reg.  V.  Bowen,  149 

2.  Held,  also,  that  even  if  the  pri- 
soner's was  not  the  hand  that  inflicted 
the  wound,  he  ought  to  be  convicted 
on  this  indictment,  if  the  jury  are 
satisfied  that  the  two  persons  were 
engaged  in  the  common  purpose  of 
robbing  the  prosecutor,  and  that  the 
other  person's  was  the  hand  which 
inflicted  the  wound.  Ibid, 

3.  A  broker  and  his  men  having 
levied  a  distress  for  rent,  the  man  left 
in  possession  was  ejected.  The  owner 
of  the  goods  was  not  in  the  room  at 
the  time  of  the  levy,  and  it  was  not 
proved  that  he  was  a  party  to  the  turn- 
ing out  of  the  man,  or  that  he  knew 
of  the  distress  being  levied;  but  on 
the  broker  and  his  assistants  break- 
ing open  the  outer  door  to  re-enter, 
the  prisoner  struck  one  of  the  assist- 
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WOUNDING. 


WORKMEN. 


ants  with  an  axe  on  the  forehead: — 
Held^  that  under  these  circumstances 
the  prisoner  must  at  least  he  found 
guilty  of  an  assault;  and  also,  that 
although  he  might  be  found  guilty  of 
wounding  with  intent  to  murder,  or 
to  do  grievous  hodily  harm,  yet  he 
could  not  be  found  guilty  of  wound- 
ing with  intent  to  maim  and  disable. 
Beg.  v.  StdUvan,  209 

4.  Where  three  persons  were  in- 
dicted jointly  for  cutting  and  wound- 
ing, and  the  third  of  mem  did  not 
come  up  to  the  spot  until  after  one  of 
the  first  two  had  got  away,  and  then 


kicked  the  prosecutor  while  he  was 
on  the  ground  struggling  with  the 
other, — it  was  heldy  that  the  two, 
who  jointly  assaulted  the  prosecutor 
and  wounded  him  at  first,  might  bt 
found  guilty  either  of  the  felony  or  of 
an  assault  only,  but  that  the  third 
prisoner  must  under  the  circum- 
stances be  acquitted  altogether.  Reg. 
V.  M*Phane,  212 

WORKMEN  (COMBINATION 
OF). 

See  L.C.  J.Tindal's  Charob,/!.  661. 
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